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WORKERS -LOGAEL: 353.0 snosemetinas onset ope names tincstileos tauneccutere aeeaeec ene soeeeaeneee mesene eases 1393 


Practice and Procedure - Certification - Membership Evidence - Original petition stolen prior to 
terminal date - Whether terminal date should be extended - Registered mail not including 
Priority Post - Respondent alleging in reply that union conduct in 1985 organizing campaign 
relevant to validity of membership evidence gathered in 1986 campaign - Petition taint the- 
ory cannot apply to membership evidence - Rule 71(1) applying to allegations made in reply 
- Allegations in reply dismissed as irrelevant 


WESTIN HOTEL; RE TEXTILE PROCESSORS, SERVICES TRADES, HEALTH 
CARE, TECHNICAL AND PROFESSIONAL EMPLOYEES INTERNATIONAL 
UNION] LOCAL SSA Gr csrnstsadercasane cs a0r sobccnosauas tc atten iiheaaeans tear c eet som ennten tee meen 1486 


Practice and Procedure - Evidence - Parties - Union having adequate notice of unfair labour prac- 
tice complaint by employee against employer - Request at hearing to be added as party 
denied - Complainant witness refusing to deliver up to Board document tendered as evi- 


Vil 


dence - Complainant’s conduct precluding Board from proceeding further - Board propos- 
ing to dismiss complaint if document not surrendered 


DOUGH DELIGHPLID: RE ROBERT, WILLIAMS cis titerc tose connctesees cas gscaateerewes 1333 


Practice and Procedure - Failure of applicant to attend continuation of Board hearing - No 
requirement to issue an additional notice of hearing when continuation of hearing at which 
parties are present 


TONDA CONSTRUCTION LTD.; RE LABOURERS’ UNION, LOCAL 1059; RE 
GROUPOMEMEL OY EBS Rirccveee. aos tee ees eneteccieosecdee aldse et nde oeere ccd alta Mees eeeacski ke 1447 


Reconsideration - Accreditation - Evidence - Delay in seeking production of documents not fatal 
due to lack of formal discovery procedure - Application for reconsideration of decision that 
certificate of accreditation is final and conclusive for all purposes dismissed - Certificate not 
merely raising rebuttable presumption of bargaining rights 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
FRANK MICHELUCCI, ET AL.; RE SEAN O’RYAN, U.A., LOCAL 46, METRO- 
POLITAN PLUMBING CONTRACTORS ASSOCIATION, URBAN MECHANICAL 
CONTRACTORS EIMPEED SE TGA eececenctcovsucrecenacmonse stocheesaectcs creer ceerers eae teeteee 1358 


Reconsideration - Parties - Related Employer - Unfair Labour Practice - Whether Conrad Black 
and Hollinger Inc. should be added as respondents in s.1(4) and 89 complaints - Earlier 
panel in Termarg denying addition - Whether Board will reconsider earlier decision - Board 
applying principle of res judicata - Whether those who actively control a corporate 
employer personally or vicariously liable - When Board will dismiss s.1(4) application 
before hearing respondent’s evidence 


MR. GROCER, WILLETT FOODS LIMITED, C.O.B. AS, DOMGROUP LTD., HOL- 
LINGER INC., CONRAD BLACK, ET AL.; RE R.W.D.S.U., LOCAL 414; RE TER- 
MARGEOODISERVICESIEIMIRE DE TpAle arene on cr-eecteerae ct enetense aoeeiecnece ened ett 1364 


Related Employer - Parties - Reconsideration - Unfair Labour Practice - Whether Conrad Black 
and Hollinger Inc. should be added as respondents in s.1(4) and 89 complaints - Earlier 
panel in Termarg denying addition - Whether Board will reconsider earlier decision - Board 
applying principle of res judicata - Whether those who actively control a corporate 
employer personally or vicariously liable - When Board will dismiss s.1(4) application 
before hearing respondent’s evidence 


MR. GROCER, WILLETT FOODS LIMITED, C.O.B. AS, DOMGROUP LTD., HOL- 
LINGER INC., CONRAD BLACK, ET AL.; RE R.W.D.S.U., LOCAL 414; RE TER- 
MARGIEOODISERVIGES EIMUDE DOE TeAle ems nesss incertae otis seeceens sels see loss cne 1364 


Remedies - Duty of Fair Representation - Unfair Labour Practice - Company refusing to accept 
complainant on job site following work stoppage - Failure to give complainant opportunity 
to explain role in work stoppage and to inform of decision not to process grievance constitu- 
ting breach of duty - Failure to name employer in complaint - Board awarding damages for 
loss of opportunity to have grievance arbitrated 


RITROVATO, ANGELO; RE INTERNATIONAL UNION OF OPERATING ENGI- 
JN) BH RNS} ID OX CANE, 7 Bo ncnccdodenaonacsedascaraacacdns 606 ne doo dodanbeptosendagson acopoasd6odandG cngosooRssoudon 1401 


Sale of a Business - New Dominion stores converted to A & P stores - Whether prior decision that 
scope clauses be restricted to street addresses should be followed - Whether purpose of s.63 
to preserve existing rights from possible future transactions 


NEW DOMINION STORES INC., THE GREAT ATLANTIC & PACIFIC COMPANY 
OF CANADA LIMITED; RE U.F.C.W., LOCAL 175 AND 633; RE R.W.D.S.U., 
ROCA S283 REIRaWED SsU rl O CATE 414 ee rocrestancnsenetcecnssecenen iioeecaasee son sasectersc-tict 1378 


Vill 


Sale of a Business - Sale of inactive shelf company not constituting transfer of a business - Board 
discussing purpose of s.63 


LEBOVIC ENTERPRISES LTD., NORCLIFFE HOMES LIMITED, WEST HILL 
DEVELOPMENT COMPANY LIMITED AND WEST HILL HOMES, RE LABOUR- 
JERS LOMO N i, OI C7AN 6 USS eas esc onerecseconeccoaanoasenepedanoononnt ode Sobegaodeconnbocacoatodoraétond sar 


Termination - Adjournment - Evidence - Petition - Collector of petition signatures unable to 
attend hearing due to employer denying time off - Applicants producing note from collector 
indicating that signatures on petition voluntary - Note rejected as hearsay evidence - Appli- 
cants having obligation to ensure attendance of witnesses at hearing by issuing summons - 
Adjournment denied 


PIONEER YOUTH SERVICES LTD.; RE LYSE LEBRUN, SAMUEL (DAVID) 
WATSON; RE LONDON AND DISTRICT SERVICE WORKERS’ UNION LOCAL 
220, SERVICE EMPLOYEES INTERNATIONALIUNION wieeseas cep cone ecemniecdansassnc seston 


Termination - First Contract Arbitration - Employer conduct, including separation of union sup- 
porters and non-supporters, tainting termination petition - Second termination petition 
tainted by circumstances surrounding the first - Small inexperienced employer failing to 
make expeditious efforts to conclude a collective agreement - Board directing settlement of 
first collective agreement by arbitration 


MANSOUR ROCKBOLTING LIMITED AND MANSOUR MINING EQUIPMENT 
SUPPLY AND REPAIR INC.; RE MICHEL LEBLANC; RE SUDBURY MINE MILL 
SO SMEIEDER WORKERS UNIONTEO CAS 9Stecenescenser ence eeeenenr anne ete sree ea 


Termination - Petition - Signatures on petition consisting of first or last names only - Whether 
Rule 73 requiring signatures in full - Whether incomplete signatures indicating employees 
did not know what they were doing 


FERN BRAND WAXES LIMITED; RE THE EMPLOYEES OF FERN BRAND 
WAXES LTD.; RE INTERNATIONAL UNION OF ALLIED NOVELTY AND PROD- 
UCTIONIWORKERS, LOGATH905 viet ceccamcuesocaater case sieeve toilets oelsoiateteibinatonicalaeeieileeretotentes 


Trade Union Status - Certification - Membership Evidence - Employees endorsing motion con- 
firming constitution of association - Motion confirming membership only for those employ- 
ees who supported motion and who had previously applied for membership - Applicant fil- 
ing documents subsequent to terminal date on behalf of employees confirming membership 
- Documents not given any weight because signed subsequent to terminal date 


VME EQUIPMENT OF CANADA LTD.; RE EMPLOYEES’ ASSOCIATION OF 
EBUCUID: (VAM Baw 8s) uke AOE oe ed ele ot Bouse eae ree 


Unfair Labour Practice - Duty of Fair Representation - Remedies - Company refusing to accept 
complainant on job site following work stoppage - Failure to give complainant opportunity 
to explain role in work stoppage and to inform of decision not to process grievance constitu- 
ting breach of duty - Failure to name employer in complaint - Board awarding damages for 
loss of opportunity to have grievance arbitrated 


RITROVATO, ANGELO; RE INTERNATIONAL UNION OF OPERATING ENGI- 
NEERS# LOCAL JOS 2 aiiata tie. sasenee day Veco sono dacue nets crease esas aie cd ane veer auid see ane 


Unfair Labour Practice - Duty of Fair Representation - Union’s grievance committee refusing to 
process layoff grievances - Majority of union members voting at meeting in favour of griev- 
ances being processed - Likelihood of success at arbitration and results of vote not exclusive 
relevant labour relations considerations - No indication of distinctions in treatment consti- 
tuting discrimination 


ROE, DON, ET AL.; RE UNITED STEELWORKERS OF AMERICA ON BEHALF 
OP. CLOCAL UNION 5595 sacus deine weds «s'evnitn aoa ats aebn sna Oates haar mentee terre eae acees 
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IX 


Unfair Labour Practice - Parties - Reconsideration - Related Employer - Whether Conrad Black 
and Hollinger Inc. should be added as respondents in s.1(4) and 89 complaints - Earlier 
panel in Termarg denying addition - Whether Board will reconsider earlier decision - Board 
applying principle of res judicata - Whether those who actively control a corporate 
employer personally or vicariously liable - When Board will dismiss s.1(4) application 
before hearing respondent’s evidence 


MR. GROCER, WILLETT FOODS LIMITED, C.O.B. AS, DOMGROUP LTD., HOL- 


LINGER INC., CONRAD BLACK, ET AL.; RE R.W.D.S.U., LOCAL 414; RE TER- 
MAR GiEOODISERVICES TELM IME DBT Ae rete scmiose slslapios sis wie se efsei tee acliainutes' susitocs 1364 
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1223-86-FCA Toronto Typographical Union, Local 91, Applicant, v. Burlington 
Northern Air Freight (Canada) Ltd., Respondent 


First Contract Arbitration - Interest Arbitration - Provision of detailed reasons concern- 
ing matters in dispute circumscribed by statutory time limits - Board setting out general considera- 
tions in reaching terms to be included in a first collective agreement 


BEFORE: Robert D. Howe, Vice-Chairman, and Board Members J. M. Stamp and B. L. Arm- 
strong. 


APPEARANCES: Nelson Roland, Susan Bazilli and Joe Bigeau for the applicant; D. Brisbin and 
Wm. E. Machika for the respondent. 


DECISION OF THE BOARD; October 1, 1986 


il. In a unanimous decision dated July 10, 1986 in File No. 0819-86-FC, this panel of the 
Board directed the settlement of a first collective agreement between the applicant and the respon- 
dent, pursuant to section 40a(2) of the Labour Relations Act. 


Zz On July 17, 1986, the parties, pursuant to section 40a(4) of the Act, gave written notice 
to the Board of their agreement that the Board arbitrate the settlement of the first collective agree- 
ment. That agreement was conditional on the writer being assigned to chair the arbitration panel. 
The parties further agreed in writing to extend the section 40a(4)(a) twenty-one day time limit in 
order to accommodate that assignment. They also requested that Board Members I. M. Stamp and 
B. L. Armstrong be assigned to the panel if possible. 


3 At the hearing of this matter on August 25, 1986, the parties advised us that they were 
in agreement that, subject to their respective submissions as to relevance and weight, the evidence 
and submissions presented before this panel of the Board in File Nos. 0037-85-U, 0039-85-OH, 
0446-85-U, and 0819-86-FC, could be applied to the instant application to assist us in arbitrating 
the first collective agreement. 


4, We do not propose to provide a detailed rationale concerning our determination of the 
matters in dispute between the parties. The statutorily imposed forty-five day time limit for that 
determination militates against the provision of detailed reasons. Moreover, such reasons would be 
of little assistance to other panels of the Board or to members of the labour relations community 
as, insofar as is possible, each first contract arbitrated under section 40a must be tailored to meet 
the needs of the parties to that agreement and to reflect the circumstances in which it is to operate. 
Thus, the absence of detailed reasons for our conclusions as to particular items in dispute between 
the parties is intended to minimize the danger that this decision will be mistakenly viewed as hav- 
ing established general standards concerning what should be included in all first collective agree- 
ments which are arbitrated under section 40a. However, since this is one of the Board’s first deci- 
sions under section 40a(4), we find it appropriate to set forth some general considerations which 
we have found to be of some assistance in fulfilling our mandate under that provision. Whether 
those considerations will also be of assistance in future cases involving other parties and circum- 
stances is a matter which must await future decision. 


S. In commenting on the components to be included in a first collective agreement under 
British Columbia’s first contract legislation, P.C. Weiler, who was at that time the Chairman of the 
British Columbia Labour Relations Board, wrote, in part, as follows in London Drugs Ltd., [1974] 
1 Canadian LRBR 140, at page 147: 
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As regards the language and structure of the collective agreement, the Board does not believe 
that s. 70 should be used to achieve major breakthroughs in collective bargaining. Instead, we 
will try to settle on terms which reflect a fairly general consensus of what should be in a collec- 
tive agreement, as tailored to the requirements of the operation before us. We will leave it to 
future negotiations between these parties to develop any innovations in that language. How- 
ever, ....[w]e intend to see that the collective agreements we settle under s.70 are sufficiently 
attractive to the employees affected by them that they will think twice before applying to rid 
themselves of their union representatives and thus forfeiting the agreement.... 


6. We have adopted a somewhat similar approach in arbitrating the first collective agree- 
ment between the applicant and the respondent. We have awarded moderate wage increases which 
reflect the current economic and collective bargaining climate, but which also reflect the fact that 
the employees’ wages have remained static since November of 1983. Although we have not 
awarded any improvement in vacation and holiday entitlement, the overall monetary cost of the 
contract is not insubstantial as we have extended sick leave and welfare benefits to permanent 
irregular employees. We have attempted to provide bargaining unit employees with some degree 
of job security by limiting the respondent’s power to contract out work and to use part-time 
employees in certain circumstances, but have also sought to maintain sufficient managerial flexibil- 
ity in respect of those and other matters to allow the respondent adequate scope to maintain a 
competitive position in the rapidly changing service industry of which it is a part. 


Ts Having carefully considered all of the material before us, including the oral and written 
submissions of the parties, we have determined that the attached document marked “Appendix” 
shall be the first collective agreement between the applicant and the respondent. In accordance 
with the legislative directive contained in section 40a(17), in arbitrating the settlement of that first 
collective agreement, we have accepted without amendment all of the matters agreed to by the 
parties in writing, including Articles 1.01, 1.02, 2.01, 2.02, 2.03, 3.03, 3.04, 4.01, 4.02, 4.03, 6.01, 
6.02, 7.01, 8.01, 8.02, 8.03, 8.04, 8.05, 8.06, 8.07, 8.09, 8.11, 9.01, 9.03, 10.01, 10.02(a), (b), (c), 
and (d), 10.03, 12.01. 12.02, and 12.06. Much of the language contained in Articles 4.04, 4.05, 
4.06, 5.01, 8.10, 10.04, 10.06, and 12.05, and in Attachment ‘‘B” - Vacations and Holidays, 
Attachment ‘“‘C”’ - Sick Leave Plan, and Attachment ‘“‘D” - Welfare, was also not in dispute. The 
same is true of portions of Attachment “‘A”’ and a number of the other provisions included in the 
document. In resolving the matters remaining in dispute, the Board has attempted to use language 
that conforms with the framework and style of the provisions to which the parties have agreed, and 
where suitable, has adopted language proposed by one of the parties, or blended language from 
their respective proposals. Although the inclusion of a mandatory membership provision was a 
major issue at the bargaining table, the respondent’s proposed collective agreement that was filed 
with the Board in respect of this application (in accordance with paragraph 3(a) of Practice Note 
No. 19) included a provision - aptly described by counsel for the respondent as ‘“‘a highly-valued 
‘trading item’” - requiring as a condition of employment that all employees covered by the agree- 
ment, except new employees during their probationary period, become and remain members of 
the union in good standing. Accordingly, that language, which parallels part of the applicant’s pro- 
posal concerning union security, has been included in the collective agreement, together with other 
language which the Board finds to be appropriate in the circumstances of this case. 


8. In conclusion, we have attempted to provide the parties with a workable first collective 
agreement which will enable their relationship to grow and mature. If any of the provisions which 
we have arbitrated (other than the term of the collective agreement) prove to be unsatisfactory, it 
is open to the parties to revise them by mutual consent at any time, as permitted by section 52(5) 
of the Act. Indeed, we would encourage the parties to meet and discuss such matters with a view to 
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improving their relationship, so that they will encounter fewer difficulties in their negotiations for 
the renewal of the first collective agreement. 


[Collective Agreement omitted: Editor] 


1627-85-JD Dewar Insulations Inc., Complainant, v. International Association of 
Heat and Frost Insulators and Asbestos Workers, Local 95, and The International 
Brotherhood of Painters and Allied Trades and Ontario Council of International 
Brotherhood of Painters and Allied Trades, Local Union 1891, Respondents 


Jurisdictional Dispute - Whether complainant bound by collective agreement negotiated 
by the Master Insulators Association of Ontario - Scope clause on agreement covering all sectors of 
construction industry - Attempt by union local to negotiate separate residential agreement not an 
admission that agreement not applying to residential sector 


BEFORE: Harry Freedman, Vice-Chairman, and Board Members D. A. MacDonald and C. A. 
Ballentine. 


APPEARANCES: Mark Contini for the complainant; Christine Elwell and Robert O. Beamish for 
the International Association of Heat and Frost Insulators and Asbestos Workers, Local 95; 
Maurice A. Green for the International Brotherhood of Painters and Allied Trades and Ontario 
Council of International Brotherhood of Painters and Allied Trades, Local Union 1891. 


DECISION OF THE BOARD; October 31, 1986 


it This is a complaint made under section 91 of the Labour Relations Act in respect of the 
assignment of work that relates to the removal of asbestos insulation from the mechanical systems 
at six residential apartment buildings at Regent Park in Toronto. During the course of the pre- 
hearing conference in this matter, it became apparent that the parties disagreed over whether the 
complainant was bound by the collective agreement between the Master Insulators Association of 
Ontario Inc. and The International Association of Heat and Frost Insulators and Asbestos Work- 
ers, and the International Association of Heat and Frost Insulators and Asbestos Workers, Local 
95 with respect to the residential sector of the construction industry. The parties agreed to have 
that issue determined by the Board prior to the continuation of the pre-hearing conference. 


Py Ray Kurki, the manager of the Master Insulators Association of Ontario Inc. since 
1981, testified that he understood that the negotiations between the parties to the collective agree- 
ment related to the industrial, commercial institutional sector of the construction industry and to 
maintenance work. He also explained that Local 95 had discussed establishing a residential agree- 
ment and an agreement relating to asbestos removal during negotiations. 


3: Robert Beamish, the business manager of Local 95 also testified about his understand- 
ing of the scope of the collective agreement. He said that discussions about a separate residential 
agreement were held in order that contractors who were bound by the collective agreement in 
respect of the residential sector could become more competitive. He testified that those employers 
were bound by the collective agreement which, by its terms, applied to all sectors of the construc- 
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tion industry, save for the electrical power systems sector. In the absence of a separate residential 
agreement, the terms and conditions of employment applicable to the industrial, commercial insti- 
tutional sector applied equally to the residential sector. 


4. While Mr. Kurki testified about what took place at certain negotiation meetings and his 
understanding about the scope of the collective agreement without objection, and Mr. Beamish 
gave evidence about his understanding of the scope of the agreement, also without objection, in 
our opinion, the starting point of the determination of the issue before us is the collective agree- 
ment. 


ay The recitals in the collective agreement state in part: 


“WHEREAS the Association, on behalf of all Employers whose employees are represented for 
collective bargaining by the Union and the Union have bargained together collectively in an 
effort to reach a collective agreement applicable to the Industrial, Commercial and Institutional 
sector of the Construction Industry pursuant to the provisions of the Labour Relations Act, 
Revised Statutes of Ontario, 1980, Chapter 228, as amended; 


AND WHEREAS the Association, on behalf of each Employer who is a member of the 
Association and any new Employer becoming a member of the Association subsequent to the 
date hereof, and the Union have bargained together collectively in an effort to reach a collective 
agreement encompassing all sectors of the Construction Industry save and except the Electrical 
Power Systems sector pursuant to the provisions of the Labour Relations Act; 


AND WHEREAS the purpose of the Collective Agreement is to govern the wages and working 
conditions applicable to all work performed by the Employees in the application of those types 
of insulation which are within the jurisdiction of the Union in the Province of Ontario, provid- 
ed, however, that under no circumstances shall this Agreement apply to work which is per- 
formed by employees of any Employer represented by the Association in that Employer’s plant 
and not on a construction site.” 


[emphasis added] 


6. Additionally, Article 1 of the collective agreement provides in part: 


“1.01 ‘Employers’ as used herein means all Employers whose employees are represented for 
collective bargaining by the International Association of Heat and Frost Insulators and Asbestos 
Workers or Local 95, thereof with respect to bargaining rights in the Industrial, Commercial and 
Institutional sector of the Construction Industry, and, in addition, means members of the Associ- 
ation and new Employers becoming members of the Association subsequent to the date hereof, 
including such other Employers as may become bound to the provisions of this Agreement pur- 
suant to either Article 14 hereof, with respect to all sectors of the Construction Industry save and 
except E.P.S.C.A. or pursuant to the provisions of the Labour Relations Act. 


1.03(a) All Employers whose employees are represented for collective bargaining by the Union 
recognize the Union as the sole bargaining agent for their employees performing work covered 
by the Agreement within the Industrial, Commercial and Institutional sector of the Construction 
Industry. 


1.03(b) All Employers who are members of the Association and new Employers becoming 
members of the association subsequent to the date hereof recognize the Union as the sole 
bargaining agent for their employees performing work covered by this Agreement in all sectors of 
the Construction Industry, save and except E.P.S.C.A.” 


[emphasis added] 


ie The Master Insulators Association of Ontario Inc. is a designated employer bargaining 


1331 


agency under the Labour Relations Act. As such, it is empowered to bargain on behalf of employ- 
ers whose employees are represented in collective bargaining by Local 95, whether or not those 
employers are members of the Master Insulators Association of Ontario Inc. In addition, it is not 
disputed that the Master Insulators Association of Ontario Inc. is an employers’ organization 
within the meaning of the Labour Relations Act, and that the complainant is a member of the Mas- 
ter Insulators Association of Ontario Inc. 


8. In our opinion the first paragraph of the recital to the collective agreement and section 
1.03(a) of the collective agreement relate to the role of the Master Insulators Association of 
Ontario Inc. as a designated employer bargaining agency. 


9. There was no evidence before the Board as to whether the Master Insulators Associa- 
tion of Ontario Inc. was an accredited employers’ organization in respect of the residential sector 
of the construction industry. Therefore, contrary to the submissions of counsel for Local 95, sec- 
tion 127(2) of the Labour Relations Act has no application. That section of the Act refers only to 
accredited employers’ organizations. However, as an employers’ organization, it is clear that the 
Master Insulators Association of Ontario Inc. recognized Local 95 as the bargaining agent of the 
employees of members of the Master Insulators Association of Ontario Inc. “performing work...in 
all sectors of the construction industry, save and except the electrical power systems sector’. It 
appears to us therefore that the second paragraph of the recitals and section 1.03(b) of the collec- 
tive agreement relate to the collective bargaining relationship between Local 95 and the Master 
Insulators Association of Ontario Inc. in respect of members of the Master Insulators Association 
of Ontario Inc. 


10. Section 51 of the Labour Relations Act provides in part: 


“(1) A collective agreement between an employers’ organization and a trade union or council of 
trade unions is, subject to and for the purposes of this Act, binding upon the employers’ organi- 
zation and each person who was a member of the employers’ organization at the time the agree- 
ment was entered into and on whose behalf the employers’ organization bargained with the trade 
union or council of trade unions as if it was made between each of such persons and the trade 
union or council of trade unions and upon the employees in the bargaining unit defined in the 
agreement... 


(2) When an employers’ organization commences to bargain with a trade union or council of 
trade unions, it shall deliver to the trade union, or council of trade unions, a list of the names of 
the employers on whose behalf it is bargaining and, in default of so doing, it shall be deemed to 
bargain for all members of the employers’ organization for whose employees the trade union or 
council of trade unions is entitled to bargain and to make a collective agreement at that time, 
except and employer who, either by himself or through the employers’ organization, has noti- 
fied the trade union or council of trade unions in writing before the agreement was entered into 
that he will not be bound by a collective agreement between the employers’ organization and 
the trade union or council of trade unions.” 


[emphasis added] 


ids The complainant was a member of the Master Insulators Association of Ontario Inc. 
and was also named on Schedule A to the collective agreement which lists employers that were 
active members of the Master Insulators Association of Ontario Inc. as of May 7, 1984, the date 
that the relevant collective agreement was executed. It is also undisputed that Local 95 holds bar- 
gaining rights in respect of the complainant’s employees. Therefore, in the absence of any evidence 
to the contrary, and by virtue of section 51 of the Act, we are satisfied that the complainant is 
bound by the collective agreement, since it was a member of the Master Insulators Association of 
Ontario Inc. at the times material to this matter and Local 95 held bargaining rights in respect of its 
employees. See London Sandblasting & Painting Ltd. , [1982] OLRB Rep. Sept. 1322 at 1329; The 
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Little Falls Dining Room, [1985] OLRB Rep. Nov. 1624; Delta Plumbing and Heating Ltd., {1964} 
OLRB Rep. Oct. 329; Bruce Henderson Ltd., [1977] OLRB Rep. Aug. 480; Fullerton-Weston 
Publishing Ltd. v. Brown, (1971), 71 CLLC 14,083; Twin Electric, [1984] OLRB Rep. Feb. 393; 
Paul D’Aoust Construction Ltd., [1976] OLRB Rep. Sept. 529; and Baker, Gurney & McLaren 
Ltd. , [1976] OLRB Rep. Mar. 78. Furthermore, by the express terms of the collective agreement, 
Local 95 is the bargaining agent in respect of employees of the complainant in all sectors of the 
construction industry except the electrical power systems sector. 


ib: Counsel for Local 1891, while conceding that Local 95 holds bargaining rights in respect 
of the residential sector, submits that the collective agreement does not apply to the residential sec- 
tor. He relies on the admission made by Mr. Beamish that the terms of the collective agreement 
make employers who apply the terms and conditions of that collective agreement uncompetitive in 
the residential sector and Local 95’s attempt to negotiate a separate residential agreement. 


13. In our opinion, the desire on the part of Local 95 to negotiate a separate residential 
agreement cannot be considered as an admission that the collective agreement does not apply to 
the residential sector of the construction industry. Rather, we view it as an attempt to negotiate 
specific terms applicable to the residential sector with the Master Insulators Association of Ontario 
Inc. on behalf of its members in order to secure more work in that sector. However, the absence of 
specific terms applicable to that sector does not mean that the collective agreement does not apply 
to that sector. Section 1.03(b) of the collective agreement is quite clear in stipulating that the col- 
lective agreement, in respect of members of the Master Insulators Association of Ontario Inc., cov- 
ers the residential sector of the construction industry. The absence of specific terms applicable to 
the residential sector simply results in having the same provisions applicable to both the industrial, 
commercial institutional sector and the residential sector of the construction industry. 


14. Therefore, for the reasons outlined above, we are satisfied that the complainant was 
bound by the collective agreement between the Master Insulators Association of Ontario Inc. and 
The International Association of Heat and Frost Insulators and Asbestos Workers, and the Inter- 
national Association of Heat and Frost Insulators and Asbestos Workers, Local 95 in respect of the 
residential sector of the construction industry. 


15; This matter is referred to the Registrar for the continuation of the pre-hearing confer- 
ence before the Vice-Chairman of this panel on November 24 and 25, 1986. 


16. This panel of the Board is not seized with this matter. 
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1417-86-U Robert Williams, Complainant, v. Dough Delight Ltd., Respondent 


Evidence - Parties - Practice and Procedure - Union having adequate notice of unfair 
labour practice complaint by employee against employer - Request at hearing to be added as party 
denied - Complainant witness refusing to deliver up to Board document tendered as evidence - Com- 
plainant’s conduct preluding Board from proceeding further - Board proposing to dismiss complaint 
if document not surrendered. 


BEFORE: G. T. Surdykowski, Vice-Chairman, and Board Members J. A. Ronson and E. G. 
Theobald. 


APPEARANCES: Robert Williams on his own behalf; Paul Young, Dan Devlin, Lorna Barrett and 
Stanley Bolton for the respondent. 


DECISION OF VICE-CHAIRMAN G. T. SURDYKOWSKI AND BOARD MEMBER J. A. RON- 
SON; October 15, 1986 


iL The name of the respondent is amended to read: ‘“‘Dough Delight Ltd.” 


2: This is a complaint made under section 89 of the Labour Relations Act alleging that the 
respondent has treated the complainant in a manner that is contrary to section 66 of the Act. 


3: At the commencement of the hearing into the complaint, the Bakery, Confectionery 
and Tobacco Workers International Union, Local 181 appeared before the Board in the person of 
its Secretary/Treasurer, Victor Dimarco. It was common ground that this trade union holds the col- 
lective bargaining rights for the employees of the respondent in the bargaining unit described in a 
certificate issued by the Board on June 26, 1986 and that there is presently no collective agreement 
between the respondent employer and the Union. Mr. Dimarco advised the Board that he 
appeared on behalf of the union to request that the Board grant it status as a party to this proceed- 
ing. He further requested that, if the Board granted status to the union, the matter be adjourned in 
order to permit the union to retain counsel and prepare its case. The respondent objected to both 
the addition of the union as a party to the proceedings and to any adjournment of the matter. For 
his part, the complainant submitted that the union should be added as a party but that the matter 
should proceed without any adjournment. 


4, The union offered no reasons for not delivering an intervention or otherwise notifying 
either the parties or the Board of its desire to participate in this proceeding prior to the morning of 
the hearing. It appears from the record that the union was sent a copy of this complaint, by the 
Board, under cover of letter dated August 14, 1986; that it was sent a Notice of Hearing to be held 
on October 2, 1986 from the Board by letter dated September 3, 1986; and that it was sent a copy 
of the respondent’s reply, again by the Board, by letter dated September 22, 1986. There was no 
indication given by the union that it either did not receive any of the materials, or that any of them 
were not received in a timely manner. Nor did the union indicate what its ‘“case” was, or make any 
suggestion as to how its interests were different from those of the complainant. Nor did it suggest 
how, if at all, any interests it might have could be affected by the disposition by the Board of this 
complaint. In short, the union failed to put forward any reason why the Board should exercise its 
discretion to add it as a party to these proceedings at this late date and accordingly the Board 
unanimously rejected the union’s request that we do so. We did indicate of course that the union 
was entitled to provide assistance to Mr. Williams and Mr. Dimarco did remain at the hearing and 
sat with Mr. Williams. 
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=i As a result of the Board’s ruling in respect of the union’s request that it be added as a 
party, it was unnecessary for us to rule on the request for the adjournment since both parties 
wished to proceed. However, we do feel constrained to add that the Board will not normally exer- 
cise its discretion to grant an adjournment unless all parties consent or there are exceptional exten- 
uating circumstances. A party which had adequate notice of a proceeding does not have a right to 
an adjournment and is not entitled to insist on one for its convenience. It is for the Board to deter- 
mine whether or not to adjourn on the basis of the circumstances of the particular case as weighed 
against the desirability for expeditious proceedings in labour relations matters (see Re Flamboro 
Downs Holdings Ltd. and Teamsters Local 1879 (1979) 24 O.R. (2d) 400, (Ont. Div. Ct.)). 


6. After the Board’s ruling the parties advised that there were no other preliminary mat- 
ters. Both parties then made opening statements and, the onus being on the respondent employer 
pursuant to section 89(5) of the Act, the employer called its first witness, Lorna Barrett. Early in 
her testimony counsel for the respondent asked her to identify a document purporting to be an 
application for employment with the respondent from Mr. Williams. Mr. Williams would not admit 
that the document was what it purported to be and objected to the introduction of the document 
into evidence on the basis that it was irrelevant. In order to try to expedite the matter, Mr. Young, 
counsel for the respondent, placed the document in front of Mr. Williams. The complainant main- 
tained his objection. On hearing further evidence from Mrs. Barrett, the Board ruled that it would 
admit the document into evidence as Exhibit 2. Mr. Williams then refused to return the document 
to the respondent or to hand it to the Board. He advised the Board that he took exception to the 
manner in which counsel had placed the document before him, that it was not relevant to his com- 
plaint, and that he was retaining it as ““evidence”’. 


ds After a brief recess, the Board unanimously ruled that the original of the document pur- 
porting to be his application for employment with the respondent was material and essential to the 
Board’s considerations and that the Board required the document to be marked as an Exhibit. We 
directed Mr. Williams to give the document to us. Mr. Williams indicated that he might be pre- 
pared to deliver up the document but under protest and that he required a receipt from the Board. 
The Board took Mr. William’s use of the word “protest” to mean that he maintained his objection 
and on that basis indicated that it would receive the document, mark it as an Exhibit, and note his 
objection thereto. We advised him that we would not issue a receipt. Mr. Williams agreed to 
deliver up the document but indicated that he had hidden it away for safe keeping. The Board then 
adjourned for lunch in order to enable Mr. Williams to retrieve the document. 


8. Upon recommencing, Mr. Williams advised the Board that he had obtained “legal 
advice” and that he was not prepared to deliver up the document. He stated that the Board had no 
jurisdiction to either rule the document relevant and admissible, or to order him to deliver it up to 
the Board. He demanded that the Board order counsel for the respondent to apologize for his 
actions. He also stated that the Board is responsible for maintaining decorum and that it had failed 
to do so. 


oF The Labour Relations Board is an administrative tribunal established by the Legislature 
of this province to regulate labour relations. Subject to the specific provisions of the Labour Rela- 
tions Act, any other applicable legislation, and the rules of natural justice and fairness, it is the 
master of its own procedure. Under section 106(1) of the Act, the Board has the exclusive jurisdic- 
tion to exercise the powers conferred upon it by or under the Act and to determine all questions of 
fact or law that arise in any matter before it. The Board is specifically empowered (by section 
103(1)(c)) to accept such oral or written evidence as it in its discretion considers proper, whether 
or not such evidence would be admissible in a court of law. There can be no doubt that the Board 
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had the jurisdiction, and the obligation, to rule on the relevance and admissibility of the document 
in question. No party can dictate to the Board what evidence it may or may not hear. 


10. The Board must conduct itself judicially and must maintain decorum in the hearings 
before it. In this instance, Mr. Williams is being overly sensitive to what he perceives to be a slight 
towards himself by Mr. Young. In our view, Mr. Young is not guilty of any impropriety. Further- 
more, if there has been any breach of decorum, it has been by Mr. Williams as evidenced by his 
general attitude and demeanour and by his refusal to comply with the Board’s rulings and direc- 
tions. Indeed, his conduct borders on contempt of this Board and its processes. It certainly pre- 
cludes the Board from proceeding further. 


11; Accordingly, the Board unanimously ruled and advised Mr. Williams that it would not 
proceed further with the hearing into his complaint until such time as he complied with the Board’s 
direction that he deliver up to us the document in issue. The Board further advised Mr. Williams, 
that if he failed to comply with the Board’s direction within a reasonable time the Board would 
have to consider how to dispose of the matter. 


I: As Mr. Williams made some further assertions of this panel’s lack of jurisdiction and 
other derogatory comments, the Board adjourned the proceeding. 


1: In the result, the Board reiterates its order that the complainant deliver up to the 
Board, the original of the document purporting to be his application for employment with the res- 
pondent and which is presently in his possession or power. If he does so, by delivering the docu- 
ment to the Board’s offices at 400 University Avenue (4th floor), Toronto, by 12:00 o’clock noon 
on Friday, October 31, 1986, the matter will be relisted for hearing in accordance with the Board’s 
normal procedures. In view of the complainant’s conduct and his refusal to recognize the authority 
of this Board, if Mr. Williams fails to comply with the Board’s order, the Board will exercise its 
authority, under section 89(4) of the Act, to not inquire into the matter further and this complaint 
will be dismissed. 


14. The decision of Board Member E. G. Theobald will follow. 


0827-86-R The Employees of Fern Brand Waxes Ltd., Applicants, v. International 
Union of Allied Novelty and Production Workers, Local 905, Respondent, v. 
Fern Brand Waxes Limited, Intervener 


Petition - Termination - Signatures on petition consisting of first or last names only - 
Whether Rule 73 requiring signatures in full - Whether incomplete signatures indicating employees 
did not know what they were doing 


BEFORE: Lita-Rose Betcherman, Vice-Chairman, and Board Members F. W. Murray and P. V. 
Grasso. 


APPEARANCES: Shareef Azees and Harold Edwards for the applicants; Murray Gold and Vincent 
Knap for the respondent; no one appearing for the intervener. 
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DECISION OF LITA ROSE BETCHERMAN, VICE-CHAIRMAN, AND BOARD MEMBER F. 
W. MURRAY; October 6, 1986 


iN The name of the respondent is amended to read: “International Union of Allied, 
Novelty and Production Workers Local 905.” 


pe This is an application for a declaration terminating bargaining rights under section 57 of 
the Labour Relations Act. Under section 57(3) of the Act the Board is required to ascertain “the 
number of employees in the bargaining unit at the time the application was made and whether not 
less than 45 per cent of the employees in the bargaining unit have voluntarily signified- in writing 
[by the terminal date] that they no longer wish to be represented by the union.” If not less than 45 
per cent have signed a termination petition, following its normal practice the Board will order a 
representation vote. The terminal date for this application was June 19, 1986. 


3: In support of the application, a timely petition witnessed and signed by 22 of the 23 
employees in the bargaining unit was filed with the Board. The petition was headed “WE 
EMPLOYEES OF FERN BRAND DO NOT WANT THE UNION”. Dated June 16, 1986, it 
bore 22 signatures of which 12 were first or last names only. 


4, The respondent union challenges the petition on the ground that it does not meet the 
formal requirements of the Board’s Rule 73. This rule states inter alia that the Board shall not 
accept a declaration terminating bargaining rights unless the evidence is in writing and signed by 
the employees. The union counsel argued that in order to satisfy the requirements of Rule 73, sig- 
natures must consist of the name in full. Citing Chalcraft v. Giles ({1948] 1 All E.R. 700), he 
claimed that a valid signature required a mark, initials, or the name in full. Counsel further argued 
that the incomplete signatures raised doubt that the employees knew that they were doing. 


2h The petition’s organizer, Shareef Azees, testified that the union had been inactive since 
the collective agreement was ratified two years earlier and that the members were unanimous in 
wanting to terminate its bargaining rights. He stated that when the agreement came up for renew- 
al, his co-workers asked him to take the lead in ousting the union because of his facility in the 
English language. He said that he did not have a contact in the union so he went to the plant office 
to get the telephone number. Mr. Azees phoned the union and spoke to a Mr. Johnson. He then 
received a call from the Business Agent, Vince Knapp. It was agreed that a union meeting would 
be held in the plant lunch room. 


6. This meeting took place on May 12, 1986. Mr. Knapp testified that he had intended to 
raise the matter of the contract renewal and to ask for recommendations. However, he acknowl- 
edged that the meeting centred on the members’ dissatisfaction with the union and that he was 
given a piece of paper to that effect with the names of all those present. 


Is Approximately two weeks later Mr. Azees called Mr. Knapp. On learning that the 
union would not step out, Mr. Azees prepared the petition. He stated that he telephoned the 
Board offices for information. 


8. Mr. Azees testified that the names on the petition were obtained just prior to the begin- 
ning of the shift on June 16th. All employees signed except one employee who was absent that day. 
Mr. Azees stated that there was no management personnel in the vicinity and that the supervisor 
was on holidays. His testimony that all the employees were happy to sign was confirmed by two 
other petitioners, Harold Edwards and Salvator Figlizzi. The latter testified that he explained the 
petition in Italian where necessary. 


£337 


9: The union concedes that the events at the May 12th meeting suggest membership dissat- 
isfaction with the union. 


10. The Board finds on the evidence that there was clear and unequivocal opposition to the 
union on the part of the members. Indeed, the union did not seriously contest this. Moreover, 
there was no allegation of employer interference. This case clearly hinges on whether the incom- 
plete signatures are acceptable for purposes of section 57(3) of the Act. 


Ail Having heard the evidence and argument, the Board is satisfied that the incomplete sig- 
natures should be accepted. Our reasoning is as follows: The signatures were duly witnessed by the 
three petitioners who testified to the surrounding circumstances. Their oral evidence substantiated 
that the signatories knew what they were signing. In the Board’s view, the Chalcraft case is com- 
patible with our conclusion. In Chalcraft the court stated, that, to be a completed signature, the 
name or mark should be “intended to represent the name.” In the instant case, the Board has no 
doubt from the evidence adduced that the employees who signed the petition with their first or last 
name intended that form to represent their name. It should be noted that we are not dealing here 
with a sophisticated body of people but with recent immigrants unguided by counsel and 
unschooled in legal technicalities. Having determined that the petition was signed knowingly and 
voluntarily, we conclude that we should not be overly technical under the circumstances. 


12% Accordingly, pursuant to section 57(3) of the Act, the Board will conduct a representa- 
tion vote of the employees in the bargaining unit. Those eligible to vote are all employees of the 
Company, save and except foremen, persons above the rank of foreman, office and sales staff, per- 
sons regularly employed for not more than twenty-four hours per week and students employed 
during the school vacation periods on the date hereof who do not voluntarily terminate their 
employment or who are not discharged for cause between the date hereof and the date the vote is 
taken. 


13: Voters will be asked to indicate whether or not they wish to be represented by the res- 
pondent in their employment relations with the intervener. 


14. The matter is referred to the Registrar. 
DECISION OF BOARD MEMBER P. V. GRASSO; 


ik. I dissent. 


2s It is an established principle of Labour Relations Law in Ontario that the signatories of 
a petition to terminate a collective agreement bears the onus of satisfying this Board by credible 
evidence that the petition is a voluntary expression of employee wishes by giving detailed testi- 
mony of the circumstances in which the petition was prepared, circulated and signed. 


a. One of the key concerns that I have in this case is the petition itself. Here we have a 
petition signed by 22 employees in the bargaining unit of which 12 employees signed either their 
first or last name only. 


4. I find on the evidence that the document submitted by the applicant in support of its 
application for a declaration terminating the bargaining rights was ambiguous and does not meet 
the requirements of Rule 73 of the Regulations. 


25 The Board has long maintained that it will not accept a declaration terminating bargain- 
ing rights unless the evidence is in writing and signed by the employees. 
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6. I find it very difficult to accept first or last name only on a document of this type to be 
valid signatures. 


a I would accordingly dismiss the application without prejudice to the right of the appli- 
cant to file a new application. 





0583-86-R Christian Labour Association of Canada, Applicant, v. Geri-Care Nurs- 
ing Home of Caressant Care Limited, Respondent 


Bargaining Unit - Certification - Whether there should be separate bargaining units for 
part-time employees in the rest home and nursing home - Part-time units mirroring full-time units 


BEFORE: Judith McCormack, Vice-Chairman, and Board Members F. W. Murray and R. R. 
Montague. 


APPEARANCES: Ron Rupke and Hank Kuntz for the applicant; Edward V. Johnson and Gerry 
McKerral for the respondent. 


DECISION OF THE BOARD; October 7, 1986 


il This is an application for certification in which the applicant seeks to be certified for a 
unit of part-time employees of the respondent. The respondent’s full-time employees are also rep- 
resented by the applicant by virtue of two certificates issued by the Board on February 18, 1986 
and April 9, 1986, for employees of the rest home and nursing home respectively. At that time the 
parties agreed upon separate bargaining units for the two groups of full-time employees. 


Phy The parties are now in dispute as to the description and composition of the unit or units 
of part-time employees appropriate for collective bargaining. In accordance with its usual practice, 
the Board appointed a Labour Relations Officer to enquire into and report on (a) the community 
of interest between the employees in the nursing home and the rest home and (b) the community 
of interest between the employees who are regularly employed for not more than twenty-four 
hours per week and students employed during the school vacation period regardless of their loca- 
tion in the rest home or nursing home. On September 8, 1986 the Board held a hearing to entertain 
the parties’ submissions on the matters remaining in dispute. 


eM At the hearing the parties confirmed that they had agreed to have part-time employees 
and students included in the same bargaining unit. As a result the only outstanding issue in this 
regard was whether there should be separate bargaining units of part-time employees in the rest 
home and nursing home. The applicant proposes one inclusive unit while the respondent argues 
that separate units are appropriate. 


4, The parties also agreed to rely on the facts as set out in a previous examination with 
respect to the full-time employees conducted by a Labour Relations Officer on August 13, 20 and 
21, 1985 together with an agreed statement of facts describing changes in the work place which had 
occurred since that time. 


52 The respondent is the operator of a nursing home and rest home in Harriston, Ontario. 
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The two facilities are contained within the same building although they have separate entrances 
and are different in terms of interior decor. They include separate blocks of bedrooms, separate 
parking areas, separate call bell systems, separate dining areas, separate bathing facilities and sep- 
arate staff lounges although the rest home staff may use the nursing home staff lounge on occasion. 
The two facilities are separated by doors with alarms which must be deactivated by pressing a 
sequence of numbers, although one paging system serves both homes. 


6. Both homes come under the direction of one Administrator. Below her is a Supervisor 
for the rest home and a Director of Care for the nursing home. Although there are separate 
offices, it appears that the nursing home office is where the overall typing and administration is 
handled, with the rest home office handling billing and some paper work for that area alone. 
Employees from both homes are paid by the same numbered company and money paid by the resi- 
dents in both areas goes into the same bank account. 


qe The functions of the two facilities differ to some extent. While both provide care and 
assistance to residents, the nursing home provides a higher level of actual nursing care to a resident 
group which is generally more disabled than that of the rest home. 


8. The differences in the nature of the care provided are reflected in the staffing of the two 
homes. The nursing home employs registered nurses, registered nursing assistants, health care 
aides, nurses’ aides, cleaning, laundry, dietary and activity staff in contrast to the rest home which 
employs registered nursing assistants and house mothers. It also appears that functions in the nurs- 
ing home are more differentiated. For example, the functions performed by a dietary aide, cleaner, 
and nurse’s aide in the nursing home are performed to some extent by a house mother in the rest 
home. This differentiation may be partly because the nursing home is the larger facility. 


o; The hours of work for employees are slightly different in the two facilities. Uniforms 
are worn by all nursing home employees and the registered nursing assistants in the rest home, 
while house mothers in the rest home wear street clothes. There are separate time sheets for the 
two homes although within the nursing home there are also separate time sheets for different 
groups of staff such as the dietary staff. Vacation requests, hiring, discipline, and staffing are dealt 
with by the Supervisor of the rest home and the Director of Care of the nursing home respectively 
for their own areas, sometimes in consultation with the Administrator. 


10. Although there are separate policy manuals for the two areas, there are also separate 
policy manuals for different groups of staff within the nursing home. It also appears that in many 
instances the policies contained in the nursing home and rest home manuals are either identical or 
similar, including policies on resignations, staff meals, sick leave, holidays, probation periods, 
evaluations (although different forms are used), personal conduct, and so forth. Wages for the reg- 
istered nursing assistants, the only common classification, are the same in both homes. 


Gil There is no exchange of employees between the two facilities in terms of replacing each 
other. However, the nursing home staff prepare and serve all meals in the rest home as well. A 
maintenance employee works throughout the establishment and the rest home staff do the laundry 
for both facilities. Since the rest home now includes two areas which are physically located at both 
ends of the nursing home, rest home employees must pass through the nursing home in the course 
of their work on a regular basis. In addition the registered nurses and nursing assistants in the nurs- 
ing home are essentially ‘‘on call’? for emergencies in the rest home. 


1 When there are job openings in either facility, it appears that in the past, employees in 
the other area have been given the opportunity to apply for the vacancies, although not necessarily 
in preference to outside applicants. However, if they are chosen (as at least three have been), they 


1340 


will start at a higher pay rate than if they had been hired from outside the work place. The evi- 
dence was that the three employees who had moved from one facility to another had given verbal 
resignations to their supervisors before moving, although their original records including their orig- 
inal employment applications were simply transferred to the new area. 


13: On the basis of the evidence before us, we are not persuaded that these employees have 
separate communities of interest. Although there are obvious differences in the nature of their 
work, they are all engaged in the general area of geriatric care and those differences are insignifi- 
cant in terms of establishing a meaningful collective bargaining relationship. The unification of the 
administrative structure at a point so close to bargaining unit employees, the similarity of their 
working conditions and the interdependence of the two groups with respect to such integral aspects 
of their work as meals, laundry and nursing emergencies all point to shared interests in the context 
of collective bargaining. 


14. However, this does not dispose of the matter before us. Although community of inter- 
est is an important and compelling factor in the Board’s determination of the appropriate bargain- 
ing unit, it is not the only element the Board considers. Another significant factor is the structure 
of other collective bargaining relationships in the work place. The Board has consistently followed 
a policy of having bargaining units of part-time employees ‘“‘mirror’”’ the full-time units. (See 
Ottawa General Hospital [1983] OLRB Rep. March 434, Sudbury Memorial Hospital, [1982] 
OLRB Rep. Nov. 1722 and Belleville General Hospital, [1983] OLRB Rep. Jan. 7.) As the Board 
pointed out in Ottawa General Hospital: 


The Board is extremely sensitive to the importance of avoiding, except for good reason, differ- 
ent bargaining unit configurations for full-time and part-time employees of the same classifica- 
tion, because of the potential for collective bargaining anomalies or distortions which that cre- 
ates. It must be borne in mind that the same employee (and this may be particularly true in the 
health services field) may be “part-time’’ one week and ‘‘full-time” the next. 


ile In Sudbury Memorial Hospital, the Board noted as follows: 


The Board has, absent any unusual factors, generally followed a policy of having part-time 
units, organized at the same time or subsequent to the full-time units, mirror the full-time unit. 
No cases were cited to the Board where the Board has done otherwise... 


16. In the instant case, the parties had agreed to separate bargaining units for full-time 
employees only a few months before this application and are currently in negotiations for those 
units. Under the circumstances, it was difficult for the applicant to argue that two bargaining units 
for the part-time employees would not be a viable collective bargaining structure and in fact, the 
applicant conceded that separate bargaining units would not be an unworkable arrangement. How- 
ever, the applicant argued that the more inclusive bargaining unit it had proposed was a more 
appropriate unit and that the changes in the work place which had occurred since the full-time cer- 
tificates were issued were such as to provide the reasons for making an exception to the Board’s 
general “mirroring” policy. 


1s For the most part, the changes referred to by the applicant tended to further support 
the proposition that there was a community of interest between the nursing home and rest home 
employees. However, on the whole, these changes were not significant enough to convince us to 
depart from the Board’s usual practice in this matter. 


18. The applicant also argued to the effect that since there were no longer any full-time 
employees left in the rest home bargaining unit, in reality there was only one functioning full-time 
bargaining unit, that is, in the nursing home. Consequently there should only be one bargaining 
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unit covering part-time employees. Once again, we are not satisfied that this fact alone establishes 
a reason to disregard the Board’s usual practice. The applicant still retains bargaining rights for 
full-time employees who may be hired in the rest home in the future. Moreover, even if we were to 
adopt the applicant’s position, the result would still be mismatched bargaining units because the 
full-time bargaining unit would cover only the nursing home whereas the part-time bargaining unit 
would cover both homes. 


19. While the Board’s “mirroring” policy is not inflexible, in the circumstances of this case 
it is also supported by the notion that some stability in labour relations is desirable. To determine 
that one unit would be appropriate for part-time employees several months after the parties have 
agreed on two units for the full-time employees does not strike us as a course of action which 
would either facilitate organizing or contribute to effective labour relations. 


20. The Board has been accorded a broad discretion under section 6 of the Act to shape 
bargaining units which are appropriate for collective bargaining in each case whether or not such a 
bargaining unit is the most appropriate. (See University of Windsor, [1983] OLRB Rep. Mar. 478.) 
In the circumstances of this case, having weighed all the factors, the Board’s view is that there 
should be separate bargaining units for part-time employees in the nursing home and the rest 
home. 


Zhe The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Labour Relations Act. 


Zon The Board further finds the following to constitute units of employees appropriate for 
collective bargaining: 


(1) Bargaining Unit #1 

All employees of the respondent in its nursing home at Harriston, Ontario, 
regularly employed for not more than twenty-four hours per week and stu- 
dents employed during the school vacation period, save and except supervi- 
sors, persons above the rank of supervisor, registered and graduate nurses, 
office and clerical staff and persons for whom any trade union held bargain- 
ing rights as of May 27, 1986. 


(2) Bargaining Unit #2 

All employees of the respondent in its rest home at Harriston, Ontario, reg- 
ularly employed for not more than twenty-four hours per week and students 
employed during the school vacation period, save and except supervisors, 
persons above the rank of supervisor, registered and graduate nurses, office 
and clerical staff and persons for whom any trade union held bargaining 
rights as of May 27, 1986. 


Za: In accordance with the Rules of Practice respecting applications for certification, the 
respondent employer has filed a list of employees in each bargaining unit, together with specimen 
signatures for the employees on each list. Having regard to the lists filed by the employer, and the 
finding of the Board with respect to the bargaining unit descriptions, the Board is satisfied that 
there were 31 employees in bargaining unit #1, and 9 employees in bargaining unit #2 at the time 
the application was made. 


24. In support of its application for certification, the applicant union filed documentary evi- 
dence of membership in the form of cards, which consist of combination applications for member- 
ship and receipts. The union filed 33 cards, 20 of which coincide with the names of employees in 
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bargaining unit #1, and 6 of which coincide with the names of employees in bargaining unit #2. 
The membership cards are signed by the employees, and the receipts are countersigned and indi- 
cate that a payment of one dollar has been made within the six-month period immediately preced- 
ing the terminal date for this application. The money was collected by more than one person and 
the membership evidence is supported by a duly completed Form 9, Declaration Concerning Mem- 
bership Documents. 


Pay The Board is satisfied on the basis of all the evidence before it that more than fifty-five 
per cent of the employees of the respondent in each bargaining unit at the time the application was 
made were members of the applicant on June 11, 1986, the terminal date fixed for this application 
and the date which the Board determines, under section 103(2)(j) of the Labour Relations Act, to 
be the time for the purpose of ascertaining membership under section 7(1) of the said Act. 


26. Certificates will issue to the applicant with respect to bargaining unit #1 and bargaining 
unit #2. 


1138-85-R; 1141-85-R Labourers’ International Union of North America, Local 
183, Applicant, v. Lebovic Enterprises Ltd., Norcliffe Homes Limited, West Hill 
Redevelopment Company Limited and West Hill Homes, Respondents 


Sale of a Business - Sale of inactive shelf company not constituting transfer of a business - 
Board discussing purpose of s.63 


BEFORE: Jan C. Springate, Alternate Chairman, and Board Members R. J. Gallivan and S. 
O'Flynn. 


APPEARANCES: L. Steinberg and T. Pinto for the applicant; W. J. McNaughton and J. Lebovic 
for Lebovic Enterprises Ltd., West Hill Redevelopment Company Limited and West Hill Homes; 
David Cote and Michael Lebovic for Norcliffe Homes Limited. 


DECISION OF THE BOARD; October 3, 1986 


1, File No. 1138-85-R is an application under section 63 of the Labour Relations Act. File 
No. 1141-85-R is an application under section 1(4). After the parties had completed leading their 
evidence, the applicant withdrew the application insofar as it related to File No. 1141-85-R. 


4, The application in File No. 1138-85-R originally named as respondents only Lebovic 
Enterprises Ltd. and Norcliffe Homes Limited. Following opening submissions by counsel for the 
parties, applicant’s counsel requested that “‘West Hill’? be added as a respondent. Counsel indi- 
cated that he would be seeking a declaration that there has been a sale of a business from West Hill 
to Norcliffe Homes Limited. After a recess, counsel appearing on behalf of Lebovic Enterprises 
Ltd. indicated that he had been instructed to also appear on behalf of West Hill Homes and West 
Hill Redevelopment Company Limited and to waive any requirements relating to notice of the 
application. In these circumstances, the Board orally added both of these firms as respondents to 
the proceedings. Throughout the proceedings counsel for the parties used the term “West Hill’ to 
refer to both firms as if there was no distinction between the two. We propose to treat the two 
firms in a like manner and refer to both simply as “West Hill’. 
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ah Lebovic Enterprises Ltd. is owned and its affairs are managed by two brothers, namely 
Joseph and Wolf Lebovic. The firm, which was incorporated in 1953, is involved in the construc- 
tion of single family homes and apartments. Joseph and Wolf Lebovic also control certain other 
construction companies, including West Hill. On August 12, 1981 this Board certified the applicant 
as bargaining agent for construction labourers in the employ of certain Lebovic companies, includ- 
ing Lebovic Enterprises and West Hill. Pursuant to the provisions of the Act relating to the indus- 
trial, commercial and institutional sector of the construction industry, these companies automati- 
cally became bound to the labourers provincial agreement. On April 14, 1984 Lebovic Enterprises 
signed a memorandum of agreement which “picked up” the terms of a collective agreement 
between the applicant trade union and the Toronto Housing Labour Bureau relating to the con- 
struction of low-rise housing. At the same time the applicant and Lebovic Enterprises entered into 
a letter of understanding which exempted a project then underway from certain of the provisions 
of the collective agreement. 


4. Michael Lebovic is the son of Wolf and the nephew of Joseph Lebovic. After complet- 
ing his university studies, Michael Lebovic worked for about one-and-a-half years with Tridel Con- 
struction as an assistant construction superintendent. He then joined Lebovic Enterprises as resi- 
dential construction superintendent. In this position he was responsible for on-site operations, 
including negotiating contracts with subcontractors and supervising their work. Michael reported 
to Joseph Lebovic, who, on occasion, overrode his decisions. Michael was involved in the negotia- 
tions with the applicant relating to the low-rise collective agreement and the related letter of 
understanding, although another individual associated with Lebovic Enterprises had primary 
responsibility in this regard. Michael never held shares nor was he a director of Lebovic Enter- 
prises or any of the other Lebovic companies. In his last year with Lebovic Enterprises Limited he 
was paid a salary of $29,000 as well as a bonus of $5,000. 


=); In February 1984 Michael Lebovic left Lebovic Enterprises, in large measure because 
he was not getting along well with certain members of his family. Michael then worked as a resi- 
dential construction superintendent for Grand Oak Homes, which is not a Lebovic-owned com- 
pany. The position with Grand Oak Homes ended after four months, following which Michael 
Lebovic was unemployed for about seven months. Michael then had discussions with his uncle 
Joseph about the possibility of his going into the construction business on his own behalf. Accord- 
ing to Michael this process was initiated by his mother and Joseph Lebovic’s secretary, both of 
whom knew that he wanted to do something on his own. 


6. In January of 1985 Michael Lebovic met twice with Joseph Lebovic, Joseph Lebovic’s 
lawyer and a Mr. Armstrong from Victoria Woods, a non-Lebovic company. At the time Victoria 
Woods and West Hill were partners in Barchester Estates, a company then developing a large resi- 
dential project in Scarborough. Barchester was selling serviced lots to a number of independent 
builders. During the course of the meetings referred to above, it was agreed that Michael Lebovic 
would purchase 11 serviced lots from Barchester Estates at the same price at which other lots had 
recently been sold to another builder. The standard form sales agreement used by Barchester 
Estates provided that a builder purchasing a lot would pay 15% of the purchase price with the bal- 
ance being paid following the construction of a home and its sale to a customer. At Michael’s 
request it was agreed that he could postpone payment of the initial 15% until the sale of the home, 
although he was required to pay interest on the amount. The evidence does not indicate one way 
or the other as to whether similar arrangements were made with other builders. Michael Lebovic 
testified that there were certain other amendments to Barchester’s standard form sales agreement 
that he had asked for, but did not obtain. 


ue To commence operations Michael Lebovic required an incorporated company. Rather 
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than have a company newly-incorporated for this purpose, it was proposed by Joseph Lebovic’s 
lawyer that Michael purchase a “‘shelf company”, owned by West Hill. The shelf company, then 
known as 483344 Ontario Limited, had no assets other than a minute book and a seal, and had 
never engaged in any business activity. It was agreed that Michael would purchase the shares of the 
company for $350.00. Title to the company passed to Michael Lebovic in or about February, 1985. 
In March of 1985 the name of the company was changed to Norcliffe Homes Limited. 


8. To finance its operations Norcliffe Homes arranged for a revolving line of credit of 
$150,000 with the Toronto Dominion Bank. This line of credit has been drawn on by Norcliffe to 
finance the actual construction of homes. The line of credit is guaranteed by Michael Lebovic per- 
sonally. It is also guaranteed by West Hill. When being cross-examined by applicant’s counsel, 
Michael Lebovic agreed with the suggestion that it was unlikely that he would have gotten the line 
of credit if West Hill had not guaranteed it. He also indicated that without the line of credit he 
could not have started business on the scale that he did. It has not been necessary for the Bank to 
call upon the guarantors of the line of credit. Rather, Norcliffe Homes has kept the line of credit in 
good standing by making payments to the Bank from proceeds from the sale of completed homes. 


oh Michael Lebovic is the owner and manager of Norcliffe Homes. He makes all decisions 
related to the operation of the company without any assistance from his father or uncle. The com- 
pany operates out of Michael Lebovic’s home, where his wife works as his secretary. Norcliffe 
Homes owns no large pieces of construction equipment. It does own some shovels and brooms 
which Michael purchased at a hardware store. The company has no direct employees, but rather 
subcontracts all of its work. Michael Lebovic lets the subcontracts and oversees the subcontractors’ 
work. Some of the subcontractors engaged by Norcliffe Homes are firms Michael utilized when 
with Lebovic Enterprises, although others are firms which have not performed any work for Lebo- 
vic Enterprises. Homes built by Norcliffe Homes are sold under the Norcliffe name. Michael Lebo- 
vic deals with potential purchasers, and makes all decisions relating to the sale price. 


10. As noted above, Norcliffe Homes originally purchased 11 lots from Barchester Estates. 
At the time of the commencement of the hearings in this matter, five homes had been completed 
and sold. Part of the proceeds of the sales had gone to pay Barchester Estates for the lots, and to 
repay money borrowed under the line of credit. Norcliffe Homes also entered into an agreement 
with a home buyer to build a home on another lot owned by Barchester Estates. Michael Lebovic 
negotiated the arrangement on behalf of Norcliffe Homes on the assumption that Barchester 
Estates would sell him the lot on the same basis as the previous 11. Barchester Estates, however, 
demanded an additional $3,600 for the lot, meaning that Norcliffe Homes’ potential profit was 
reduced by a like amount. Norcliffe Homes has also contracted to construct a home for an individ- 
ual on land owned by that person in Markham. 


ithe Section 63 of the Act provides, in part, as follows: 
63.-(1) In this section, 
(a) ‘‘business” includes a part or parts thereof; 


(b) “sells” includes leases, transfers and any other manner of disposition, and 
“sold” and “sale” have corresponding meanings. 


(2) Where an employer who is bound by or is a party to a collective agreement with a trade 
union or council of trade unions sells his business, the person to whom the business has been 
sold is, until the Board otherwise declares, bound by the collective agreement as if he had been 
party thereto and, where an employer sells his business while an application for certification or 
termination of bargaining rights to which he is a party is before the Board, the person to whom 
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the business has been sold is, until the Board otherwise declares, the employer for the purposes 
of the application as if he were named as the employer in the application. 


12. The applicant contends there has been a “‘sale”’ of a business, in the sense of a transfer 
of a business, from West Hill to Norcliffe Homes. The respondents acknowledge the sale of an 
inactive shelf company, but contend that nothing else changed hands, and that the shelf company 
by itself cannot be regarded as a “‘business”. The Act does not contain a definition of the term 
“business”. Accordingly, it is the Board which must give meaning to the term. In the Raymond 
Cote case, [1968] OLRB Rep. March 1211 the Board commented: 


The meaning to be attached to the word ‘business’ depends to a great extent on the facts and cir- 
cumstances in each particular case. It cannot be said that any one facet of an enterprise taken by 
itself necessarily comprises a business. It has been expressed that a business is ‘‘the totality of 
the undertaking’. The physical assets of buildings, tools and equipment used in a business are 
not necessarily the undertaking per se but are, along with management and operating personnel 
and their skills, necessary in the operations to fulfill the obligations undertaken with a hope of 
producing a profit to assure its success. The total of these things along with certain intangibles 
such as goodwill constitute a business. 


1B The corporation utilized by Michael Lebovic to go into business was purchased from 
West Hill. The corporation had no meaningful assets and had not engaged in any activity. In our 
view, the sale of the shelf company by itself did not constitute the transfer of a business. However, 
the transfer of the shelf company is one factor which supports the applicant’s contention that there 
has been a sale of a business. Norcliffe Homes’ purchase of land from Barchester Estates, half 
owned by West Hill, also lends support to the applicant’s position. However, given that Barchester 
Estates was selling serviced lots to a number of independent builders only limited weight can be 
given this factor. Perhaps of more importance was Norcliffe Homes’ ability, by way of a guarantee 
at the Bank, to utilize West Hill’s financial standing as a basis for obtaining necessary bank financ- 
ing. Without the guarantee, Norcliffe Homes would not have been able to start operations on as 
large a scale as it did. Indeed, it is possible it would not have been in a position to commence oper- 
ations at all. 


14. A corporate shell, land to build on and financing are all requirements of a home build- 
er. However, these three elements by themselves are not enough to guarantee a successful busi- 
ness. There is also need for someone to bring these elements together, to arrange for and supervise 
the actual performance of the work, and to make the necessary construction and sales decisions. 
All of these functions are performed for Norcliffe Homes by Michael Lebovic. Michael gained 
much of his experience when working for Lebovic Enterprises, but as an employee and not as a 
principal of the company. Further, Michael had severed his relationship with Lebovic Enterprises 
approximately one year before. In these circumstances it cannot reasonably be said that there was 
a transfer of know-how or managerial ability from Lebovic Enterprises, or any of the other Lebo- 
vic companies, to Norcliffe Homes. 


45; Apart from the minute book and seal of the shelf company, no equipment or other tan- 
gible assets passed from West Hill to Norcliffe Homes. Norcliffe Homes operates out of a new 
location, namely Michael Lebovic’s home. These are factors which also suggest that there has not 
been a sale of a business. We recognize, however, that equipment and a specific base of operation 
are not of great importance to firms that operate only as general contractors in the construction of 
residential homes since major construction equipment, and the facilities to store and maintain that 
equipment, are generally provided by sub-contractors. 


16. The various criteria relevant to deciding whether or not there has been a transfer of a 
business from West Hill to Norcliffe Homes point to different conclusions. Indeed, this is one of 
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those rare cases where the criteria appear to be almost evenly balanced. In deciding the matter, we 
feel it appropriate to consider what we believe to be the purpose behind the enactment of section 
63, namely the preservation of a union’s existing bargaining rights, as well as the rights of employ- 
ees represented by the union, when a business, or part of a business, changes hands. The applicant 
continues to hold bargaining rights for West Hill and Lebovic Enterprises. There is nothing in the 
evidence which suggests that their activities have in any way been reduced or diminished as a result 
of the activities of Norcliffe Homes. Nor is there any evidence to indicate that Norcliffe Homes is 
performing work which otherwise might have been performed by West Hill and/or Lebovic Enter- 
prises. In short, it appears that Norcliffe Homes is in fact a new operation, which does not threaten 
or diminish the union’s existing bargaining rights. Taking this into account, we are led to conclude 
that there has not, in fact, been a sale of a business within the meaning of section 63. 


ge The application is accordingly dismissed. 


1250-86-R; 1453-86-U; 2164-85-U; 1479-86-FC Michel LeBlanc, Applicant, v. Sud- 
bury Mine Mill & Smelter Workers Union Local 598, Respondent, v. Mansour 
Rockbolting Limited & Mansour Mining Equipment Supply and Repair Inc., 
Intervener; Sudbury Mine Mill & Smelter Workers Union Local 598 and Employ- 
ees of the Respondent, Complainants, v. Mansour Rockbolting Limited & Mans- 
our Mining Equipment Supply and Repair Inc., Respondents; Sudbury Mine Mill 
& Smelter Workers Union Local 598, Applicant, v. Mansour Rockbolting Limited 
& Mansour Mining Equipment Supply and Repair Inc., Respondents 


First Contract Arbitration - Termination - Employer conduct, including separation of 
union supporters and non-supporters, tainting termination petition - Second termination petition 
tainted by circumstances surrounding the first - Small inexperienced employer failing to make 
expeditious efforts to conclude a collective agreement - Board directing settlement of first collective 
agreement by arbitration 


BEFORE: Patricia Hughes, Vice-Chairman, and Board Members D. H. Blair and H. Kobryn. 


APPEARANCES: Richard A. Humphrey and Michel LeBlanc for Michel LeBlanc; G. Joe Zito and 
Roland K. Gauthier for Sudbury Mine Mill & Smelter Workers Union Local 598; Claude MacMil- 
lan, Milad Mansour and Rose Mensour for Mansour Rockbolting Limited & Mansour Mining 
Equipment Supply and Repair Inc. 


DECISION OF THE BOARD; October 6, 1986 as amended October 24, 1986 


ie The above files were all listed for hearing during the same four-day period. The appli- 
cant union (“‘the union” or “Local 598’’) originally brought several unfair labour practice allega- 
tions under section 89 of the Labour Relations Act (‘the Act’) against the respondent employer 
(““Mansour” or “Mansour Mining” or ‘“‘the employer’) on November 19, 1985 (‘‘the first section 89 
complaint”’) (File No. 2164-85-U); the union subsequently filed additional section 89 allegations on 
August 14, 1986 (‘the second section 89 complaint’’) (File No. 1453-86-U). On July 17, 1986, 
Michel LeBlanc (‘LeBlanc’) filed an application under section 57 of the Act on behalf of a group 
of employees seeking decertification of the union as bargaining agent for the employees at Mans- 
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our Mining (“the termination application”) (File No. 1250-86-R). On August 18, 1986, the union 
filed an application seeking a direction of settlement of a first collective agreement by arbitration 
(‘the first contract application’’) (File No. 1479-86-FC). 


25 A hearing into the first section 89 complaint began on May 8, 1986, at which several 
exhibits were filed by the union and the employer. As a result of intervening events, the hearing of 
the first section 89 complaint began afresh and accordingly, the May 8, 1986 exhibits are hereby 
vacated. 


3: At the outset of the hearing, we sought submissions from counsel for the union, the 
employer and LeBlanc with respect to the appropriate manner in which to deal with these appli- 
cations. Because an application for first contract was involved, we had to consider section 40a (22) 
of the Act which states as follows: 


Notwithstanding subsection (2), where an application under subsection (1) has been filed with 
the Board and a final decision on the application has not been issued by it and there has also 
been filed with the Board, either or both, 


(a) an application for a declaration that the trade union no longer represents the employ- 
ees in the bargaining unit; and 


(b) an application for certification by another trade union as bargaining agent for employ- 
ees in the bargaining unit, 


the Board shall consider the applications in the order that it considers appropriate and if it 
grants one of the applications, it shall dismiss any other application described in this section that 
remains unconsidered. 


In the matters before us, a first contract application has been filed with the Board; at the time of 
this hearing, no final decision has been issued on the first contract application by the Board; and an 
application for a declaration that the trade union no longer represents the employees in the bar- 
gaining unit has been filed. Counsel for the employer and the group of employees submitted that 
the termination application should be heard first; counsel for the union was satisfied that the termi- 
nation application be heard first as long as we reserved our decision on it until we had heard all the 
evidence on all the applications. All parties agreed to this approach which we considered to be 
consistent with the requirements of section 40a(22). It was evident from the applications, and was 
agreed by counsel, that the evidence in all the applications was highly interrelated. 


4, Accordingly, we ruled that the applications would be heard and decisions reached as 
follows: the termination application would be heard first, but we would reserve our decision on 
that matter until we had heard all evidence with respect to the first contract application and the 
section 89 complaints. We explained that if we ordered a representation vote and the vote was in 
opposition to the union, we would be required by section 40a(22) of the Act to dismiss the first 
contract application; if we dismissed the termination application, we would then consider and 
reach a decision on the first contract application; and that the nature of our rulings on the section 
89 complaints would depend on the outcome of the termination and first contract applications. 


23 We emphasize that our ruling with respect to the order in which these matters would be 
heard depends on the circumstances of this case. We emphasize further that it was possible in this 
case to integrate the evidence in the complaints under section 89 with the termination and first con- 
tract applications. Counsel had no evidence to call which lay outside the confines of those appli- 
cations. Counsel were further able to make submissions on all these applications in a short period 
of time. However, there may be cases in which it is not possible to hear all section 89 evidence, 
given the time limits imposed by the legislation on first contract application cases. In those cases, 
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whether evidence or submissions go to liability or to remedy, it may be necessary for the Board to 
reserve on the section 89 complaints and to hear further evidence subsequently. 


6. Our decisions on the termination and first contract applications were released Septem- 
ber 15, 1986. We dismissed the termination application and we directed the settlement of a first 
contract by arbitration. We reserved further on the section 89 complaints. We now set out reasons 
for our decision in each matter. 


Te The history of this case should be outlined briefly. Milad Mansour, President and owner 
of Mansour Mining, has owned his company for about 12 years. Prior to that, he was a labourer at 
Inco. He acquired equipment and began straightening steel for Inco after his regular work hours, 
first hiring part-time and then full-time assistance, at a location on Highway 69. He subsequently 
quit Inco and opened his second location in Coniston, just outside Sudbury. In the early summer of 
1984, he purchased property on LaSalle Boulevard in Sudbury, and commenced building new facil- 
ities there late in 1984 or early 1985. He moved out of the Highway 69 plant and into LaSalle at the 
end of February. Employees were transferred from Coniston to the new LaSalle location after 
June 23, 1986. These applications are confined to the Coniston and LaSalle locations. In the last 
weeks of February 1985, one of the employees, Andrew Paquette, telephoned Richard Briggs, 
President of Local 598, with respect to joining a union. By March 6, 1985, cards had been signed 
and Briggs filled out an application for certification. 


8. The union was certified May 3, 1985 (File No. 3313-84-R); the panel hearing the certifi- 
cation application dismissed a petition by employees in opposition to certification of the union 
(‘the certification petition”) on the basis that it was untimely. The union subsequently sent out a 
notice to bargain to the employer and eventually bargaining began and proceeded for a time. How- 
ever, problems arose and in November of 1985, the union brought the first section 89 complaint, 
but because it seemed the employer was prepared to bargain, the union subsequently requested the 
Board not to proceed. When no progress was made, the union decided to pursue its complaint and 
a differently constituted panel began to hear those allegations on May 8, 1986. Continuation of the 
hearing was scheduled for June 23rd and 24th, 1986; however, in the interval, an application for 
termination of the union’s bargaining rights was filed by Michel LeBlanc on April 22, 1986 (“‘the 
April termination application” or “‘the first termination petition’) (File No. 0362-86-R). At the 
commencement of the June 23rd hearing, the parties sought to have the two matters heard 
together and the matters were consolidated, pursuant to an interim settlement between the union 
and the employer (‘‘the June 23rd settlement’’), by an oral ruling at the hearing, confirmed by 
written decision dated July 3, 1986. These matters were thereby adjourned and were scheduled to 
be heard by another panel on August 19th, 20th and 21st, 1986. On the first day of that hearing, 
the April application for termination was dismissed as untimely, confirmed in written decision 
dated August 25, 1986. A second application for termination by LeBlanc had been filed July 17, 
1986 (“‘the July termination application” or ‘‘the second termination petition”). Before the dates 
with respect to that application had been set, the application for a first contract was filed on 
August 18, 1986, and mindful of the time limits imposed by section 40a(2) of the Act with respect 
to first contract applications, the Board scheduled the first contract application to be heard Sep- 
tember 8 to 11, 1986 by another panel; all other matters were also scheduled for that period. 


9. We now give our reasons for dismissing the termination application. 


10. With respect to the July termination application, which is the application before us, ini- 
tially a single document with seven signatures dated July 16, 1986,was submitted. Before the termi- 
nal date of August 28, 1986, five additional statements of desire were filed; two of these were 
dated August 22, 1986 and three were dated August 26, 1986. The application was timely, having 
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been filed more than one year after certification of the union which has not made a collective 
agreement with the employer, pursuant to section 57(1) of the Act, and having been filed more 
‘than thirty days after the Minister released a notice that he did not consider it advisable to appoint 
a conciliation board (issued May 13, 1986), pursuant to section 61(1)(b) of the Act. Accordingly, 
since twelve signatories constitute more than forty-five per cent of the employees in the bargaining 
unit, the requirements for a representation vote, as set out in section 57(3) are satisfied if the 
Board finds the signatures to be a voluntary expression of the wishes of the employees. Therefore, 
the Board is required to satisfy itself that the petitions constitute a voluntary expression of the sig- 
natories’ wishes and if the Board is not so satisfied, it will dismiss the decertification application. 
The onus of establishing voluntariness lies on the applicant. 


11. In determining whether a termination petition does reflect the employees’ wishes, the 
Board may look at a variety of factors relevant to the likelihood of an employee perception that 
their signing or not signing the petition would come to the attention of the employer. While direct 
management interference will almost certainly be fatal to a petition, indirect interference may also 
lead the Board to dismiss the application. It is not surprising that an employer might favour decer- 
tification of the union: mere opposition to a union does not pose difficulty. But actual involvement 
by management in a petition for decertification or communications, direct or indirect, that failure 
to sign the petition carries with it negative employment consequences or which indicates that rejec- 
tion of the union will bring forth benefits goes beyond mere opposition. Such conduct does not 
have to be contemporaneous with the organization, preparation or circulation of the petition; it 
can occur before - but it is required that either contemporaneous or prior conduct can reasonably 
be said to indicate to the employees that their support or non-support of a petition may influence 
their working conditions. Furthermore, management influence does not have to be actual; it is the 
perception of the employees which counts. The issue is essentially this: is the climate in the work- 
place, over which the employer has control, such that the Board has a concern that the employees 
will not be able to express their wishes freely? Thus the relative numbers of union supporters and 
non-supporters do not determine the outcome of the termination application since the Board must 
be satisfied that the non-supporters have made their decision uninfluenced by employer conduct, 
as discussed above. 


12: In some cases, one factor may be sufficient to satisfy the Board that the signatures on 
the petition are not a voluntary expression of the employees’ wishes; in other cases, several factors 
may interact with each other and while each factor may not separately establish that the signatures 
are not a voluntary expression, cumulatively they may do so: Otto’s Deli, [1980] OLRB Rep. Nov. 
1673; there the Board stated at paragraph 22 that ‘‘[nJone of [the factors involved in the case] oper- 
ate independently and in our view their cumulative effect would be sufficient to suggest to the 
average employee that their employer actively wish them to reject their union and that they might 
suffer adverse employment consequences if they chose not to do so’’. In this case, the cumulative 
effect of several events satisfy us that the second termination petition is not a voluntary expression 
of the employees’ wishes. These events are the $1.00 raise and benefit package which the employer 
gave the employees subsequent to certification and the resulting employee perception of the 
union’s inability to represent them adequately; comments by the employer about the union and 
other unilateral changes in working conditions; the separation of the workers into those supporting 
and those not supporting the union; and the circumstances of the first termination petition which in 
our view taints the second termination petition. 


3: Although the evidence on this matter was conflicting, we find that prior to certification 
of the union, the employees then employed at Mansour Mining had a meeting on April 1, 1985, 
with Mansour and his lawyer, Claude MacMillan, at which Mansour indicated that he would give 
them $1.00 an hour raise and a benefit package if the employees did not join the union. The union 
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was certified, despite the petition filed by the employees in opposition to certification, which was 
signed about half an hour after the meeting had concluded. At the certification hearing the petition 
was found to be untimely. However, those promises remained a topic of discussion and suggested 
to the employees that they did not need a union. This view was confirmed when they again 
approached Mansour and demanded the raise later in May. Mansour granted the raise and benefit 
package directly to the employees as of June 1, 1985. (The employees continue to receive the $1.00 
an hour increase, but Mansour stopped paying benefits sometime in September 1985. However, 
the $1.00 increase on the hourly wage rate has now become “‘other’’, thereby leaving the employ- 
ees at a lower base rate.) On October 8, 1985, the union held a meeting with the employees to 
explain the progress in negotiations to that date. At that meeting the union’s business agent, 
Roland Gauthier, told the employees that the union thought a raise of 50 cents an hour was con- 
sistent with the employer’s financial position and a first contract. The union believed that the 
employees were still earning their old wage rates, having not been informed by the employer of the 
new rates. The employees were hardly impressed with the union’s proposal, since they were 
already receiving the extra $1.00 an hour. Only after this meeting did two of the employees, 
Andrew Paquette and Michel Landry, tell Gauthier about the $1.00 raise. 


14. The importance of “‘well-timed”’ “unilateral” wage increases was noted by the Board in 
Otto’s Deli, supra. We recognize that the July termination application came over a year after the 
increase had been granted and that even the April termination application was filed nearly a year 
after the increase, and that most of the signatories of the April and July termination application 
petitions had been hired after certification. We are also aware that of the six original employees, 
four have remained union supporters and only two supported decertification. Nevertheless, in our 
view, the unilateral $1.00 rate remained a factor; its impact continued to be felt. The employees 
were confused. Landry admitted he was still confused at the time of the hearing. Furthermore, 
LeBlanc admitted that the employer’s promises were still in his mind when he began to collect sig- 
natures for the second termination petition. Most importantly, we believe that the granting of the 
increase gave a lasting impression that the union could not adequately represent the employees and 
was, indeed, incompetent. It is not unreasonable to conclude that the employees were under the 
impression that the union could do little for them, an impression reinforced by the lack of a collec- 
tive agreement. 


15. The effect of the increase must also be coupled with other messages from the employer 
that support of the union was not advantageous to the employees. 


16. Paul Heddersen began work at Mansour Mining on November 11, 1985, several months 
after the union had been certified and after the $1.00 raise had been put into effect. About three 
and a half months after he began, he asked Peter Mansour, a member of management, for a raise. 
Peter Mansour, according to Heddersen, told him that he would arrange for a raise as long as he 
would stay away from the union and keep it between themselves and Milad Mansour; if he joined 
the union, he would receive nothing. About two weeks later, Heddersen was put on salary; at a 
union meeting which he subsequently attended, he was told that Mansour was putting employees 
on salary to make them staff and ineligible for union membership. Heddersen tried to go back to 
being an hourly-paid employee, but Mansour told him that he could leave if he was not prepared to 
stay on salary. Heddersen testified that he went on salary ‘“‘to keep my job’’. Donald Pilon, one of 
the original six employees, was also put on salary. In neither case was there any change in their job 
responsibilities, duties or authority. In addition, both Heddersen and Pilon were given unilateral 
50 cents an hour increases by the employer. 


We Ralph Wirnsperger started at Mansour Mining on May 1, 1986, went on strike June 9, 
1986, was not recalled after the strike and received a separation slip sometime after June 23, 1986. 
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He says that when he started, he asked Mansour if there would be union dues payable and that 
Mansour answered “‘no union, I don’t want a union’’. Counsel for the union argued that this indi- 
cated that Mansour told Wirnsperger that there was not a union at Mansour Mining when there 
was; having heard Mansour testify, it is just as likely that he was expressing his opposition to the 
union, rather than misleading Wirnsperger about the presence of the union. In any case, it is 
another instance of Mansour’s difficulty in coming to terms with the presence of the union at his 
company. Wirnsperger found out about the union when he was transferred to the Coniston plant; 
there he was asked by Andrew Paquette if he wanted to join the union and he did so. 


18. By the time LeBlanc collected signatures for the second termination petition, Mansour 
had separated union and non-union supporters. After the June 23rd settlement, the union support- 
ers and non-supporters were placed on different shifts, half an hour apart, at the Coniston plant. A 
few weeks later, the non-supporters were moved to the new plant at LaSalle with far preferable 
facilities. Mansour claimed that the agreement between the parties required him to do that; how- 
ever, a look at the agreement indicates that is not so. He also said he had to separate them because 
of the difficulties between them; we are cognizant of those difficulties, for which both groups must 
take some responsibility, but it remains that the result was to place union supporters in less advan- 
tageous conditions, either on regular afternoon shifts or in the old plant. Furthermore, just prior to 
the hearing, all four employees at Coniston, all union supporters because of the separation, had 
been laid off apparently because a broken saw meant no work for them, despite there being 
employees at LaSalle with less seniority. (These lay-offs were in apparent contravention of the 
June 23rd settlement which stated that there would be no lay-off without cause and that legitimate 
lay-offs would be in order of seniority.) 


1: The Board has accepted as a principle that a previous petition found not to be voluntary 
may “taint”? a subsequent petition, although certainly a second petition may not be so tainted. In 
Ontario Hospital Association (Blue Cross), [1980] OLRB Rep. Dec. 1759, the Board stated at 
paragraph 37: 


... While the N. J. Spivak Limited, [1977] OLRB Rep. July 462 and Mary Lockwood, [1979] 
OLRB Rep. Dec. 1172 cases make it clear that an earlier unacceptable petition need not “taint” 
a later one, at least where a significant hiatus occurs, the Board on numerous other occasions 
has in fact refused to recognize a petition on the ground that it has been “infected” by improper 
circumstances surrounding the taking of a previous petition (see Levi Strauss, [1972] OLRB 
Rep. Dec. 1042). 


Limits to this concern were suggested by the Board in M. G. Burke Investments Ltd., [1979] 
OLRB Rep. Jan. 45 at paragraph 8, after it rejected a second petition because of the employer’s 
involvement in a previous petition: 


The Board, it should be made clear, is not saying that employer involvement in a previous ter- 
mination application must forever taint the efforts of employees who decide later to make a sub- 
sequent one. There comes a point beyond which the influence of the employer will, in the 
absence of further involvement, be taken to have been dissipated. Where, however, as here, the 
second application is made within a few months of the first, and where, as here, it is made 
before the first is disposed of by an employee who has been involved in the earlier proceeding 
both as an originator and a witness, the Board will not lightly conclude that the employer’s 
involvement is of no further effect. 


We note that in this case the second termination petition was filed prior to the first termination 
application being heard and that Michel LeBlanc, who originated the second termination petition, 
also originated and circulated the April petition. 


20. The first termination petition in this case was dismissed as being untimely. In Mary 
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Lockwood, supra, the Board found a second petition to be voluntary and rejected the argument 
that the first petition was involuntary and tainted the second; it further stated that even if the first 
petition had been found to be involuntary, it would still have found the second petition to be a vol- 
untary expression of the employees’ wishes because of the circumstances of the case. However, the 
Board was prepared to consider the impact of the first petition even though it, like the April termi- 
nation application in this case, had been dismissed as untimely. We ourselves heard evidence about 
the first termination petition and base our conclusions about whether the signatures were voluntary 
on that evidence. 


PAL. With respect to the April petition, LeBlanc went into the Coniston shop while he was 
on workers’ compensation. (In fact, during the period from January 1986 to August 1986, he was 
at work only for a two-week period in March. During the rest of the time, he was off work on 
workers’ compensation, yet was in the forefront of the anti-union movement.) He approached 
each employee at work during working hours and obtained signatures from some of them. He 
spoke only to the employees he thought were against the union, except Michel Landry. LeBlanc 
had asked the employer’s lawyer, MacMillan, for advice and MacMillan, after telling him he could 
not be involved, referred him to a lawyer named LeBlanc; Michel LeBlanc was not satisfied with 
him and, despite MacMillan’s comment to him, felt he could return to MacMillan who then refer- 
red him to LeBlanc’s current counsel. LeBlanc stated that he did not know that the company could 
not be involved, but could not similarly explain his second visit to MacMillan. The wording on this 
petition was given to him by LeBlanc, the lawyer, and the petition was typed by Michel LeBlanc’s 
girlfriend. Michel LeBlanc apparently obtained the address of the Labour Relations Board from 
Rose Mensour, the company’s secretary, although it is not clear from LeBlanc’s testimony whether 
he called Mensour with respect to the April petition or the July petition. It is more consistent with 
LeBlanc’s conduct and the fact that the second petition was largely under the control of LeBlanc’s 
counsel that he called Mensour before obtaining signatures for the first petition. 


22 In Parker’s Dye Works & Cleaners Limited, Toronto, [1974] OLRB Rep. Dec. 859, the 
Board stated at paragraph 37 that “mere organization of a petition on employer premises and 
employer time is not in itself cause to set aside an otherwise voluntary statement of desire” and 
that ‘‘[iJndeed, the origination, preparation and circulation of a petition in support of an appli- 
cation for termination may very well take place on company premises and with the knowledge of 
management but so long as the Board is satisfied that the statement filed is ‘a voluntary expression’ 
of employee desires, the Board will give effect to the statement’’. This statement must be read in 
conjunction with the Board’s comments in The Journal Publishing Company of Ottawa, Limited, 
[1978] OLRB Rep. March 291 at paragraph 6 that “‘[i]f a petition has been circulated in a manner 
which would reasonably cause an employee to conclude that management was involved, and would 
become aware of who signed it and who did not the Board has generally been unable to find that 
the statement was voluntary” (also see Canadian Gypsum Company Limited, [1980] OLRB Rep. 
Oct. 1368 in which the circulation of the petition on company premises during working hours in the 
circumstances of that case resulted in the Board’s not being satisfied that ‘“‘there was not, on the 
part of the other employees, a perception that the petition ... was linked, or even directed, to man- 
agement, and consequently that the identity of those who signed or did not sign would come to 
management’s attention’’). While the facts of each case are different, under all the circumstances, 
we conclude that the first petition was not a voluntary expression of the employees’ wishes. 


8) The second termination petition was filed three months after the first one and, as 
LeBlanc admitted, was intended to remedy the April petition; he testified that his lawyer had told 
him the second petition was designed “‘to play it safe’? and that his lawyer had given him ‘‘some 
hints” as to what was wrong with the first one, including obtaining the signatures at the workplace. 
While still on workers’ compensation, he again went to the workplace (this time the LaSalle plant) 
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and spoke to all the employees there. He obtained the first seven signatures on a single document 
and says he made no promises to or threats against the signatories. He kept talking to the employ- 
ees who had not signed and five more employees eventually signed individual statements of desire. 
All the employees signed in the office of LeBlanc’s counsel, before work began. He denied that he 
was told by management to go to the employees and that he was intimidated or promised a reward 
in connection with talking to the employees. One employee who signed the second termination 
petition, testified he had done so “‘of his own free will”. We have taken that testimony into consid- 
eration, weighing it against the various incidents which in our view established a climate laden with 
the employer’s negative attitude towards the union. 


24. We have doubt that the employees who signed the second termination petition had rid 
their minds of the inferences they could make from the way in which LeBlanc collected signatures 
for the first termination petition that management knew about the petition and approved it and 
that management might find out who signed and did not sign it. This carry-over, coupled with the 
fact that LeBlanc was again in the plant with respect to the second termination petition while he 
was on compensation (that fact alone would not have convinced us that the petition was involun- 
tary since apparently “non-working” employees did visit their friends at work), lead us to conclude 
that the second termination petition was tainted by the circumstances surrounding the first. 


von We wish to make reference to two other issues which occupied much of counsels’ 
efforts. The union alleges that LeBlanc told picketers on the LaSalle line that Mansour was paying 
the legal fees for the April termination application. We note that the direct relevance of this allega- 
tion goes to the voluntariness of the signatures on the first termination petition and not the second; 
since we have found the April application does not satisfy the test of voluntariness on other 
grounds, this added factor would at best confirm that conclusion and we accordingly find no need 
to rule on this issue. There was also evidence led with respect to the union’s attempting to convince 
LeBlanc and Landry to withdraw the petition or sign a revocation. Whatever efforts the union 
made were unsuccessful. However, there was no allegation of intimidation by the union and noth- 
ing prevents their trying to influence the employees in non-coercive ways. 


26. Taking into account the lingering impact of the employer’s conduct, the presence of 
LeBlanc in the plant while he was on compensation, the separation of union supporters and non- 
supporters and the effect of the April petition which we find was not a voluntary expression of the 
employees’ wishes, we find that the applicant in the termination application has not satisfied us 
that the July signatures were a voluntary expression of the employees’ wishes. For all the reasons 
noted above, we hereby dismiss the application for termination. 


277 We are therefore required to consider whether the circumstances of this case satisfy any 
of the criteria set out in section 40a(2) of the Act which requires us to direct the settlement of a 
first collective agreement by arbitration where any one or more of the criteria are met. 


28. Section 40a(1) and (2) read as follows: 


(1) Where the parties are unable to effect a first collective agreement and the Minister has 
released a notice that it is not considered advisable to appoint a conciliation board or the Minis- 
ter has released the report of a conciliation board, either party may apply to the Board to direct 
the settlement of a first collective agreement by arbitration. 


(2) The Board shall consider and make its decision on an application under subsection (1) within 
thirty days of receiving the application and it shall direct the settlement of a first collective 
agreement by arbitration where, irrespective of whether section 15 [which imposes the duty to 
bargain in good faith and to make every reasonable effort to make a collective agreement] has 
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been contravened, it appears to the Board that the process of collective bargaining has been 
unsuccessful because of, 


(a) the refusal of the employer to recognize the bargaining authority of the 
trade union; 


(b) the uncompromising nature of any bargaining position adopted by the res- 
pondent without reasonable justification, 


(c) the failure of the respondent to make reasonable or expeditious efforts to 
conclude a collective agreement; or 


(d) any other reason the Board considers relevant. 


22) Section 40a manifests an expectation that if the parties are able to transcend this initial 
hurdle in their relationship which prevents their reaching a collective agreement, they may be able 
to develop a healthy collective bargaining relationship. By virtue of section 40a(18), a collective 
agreement is effective for two years, thereby giving the parties two years to stabilize their relation- 
ship. In some cases, the parties involved in a first contract application may be experienced bargain- 
ers, but because of circumstances which fit within section 40a(2) have not been able to reach an 
agreement. In other cases, one or both parties may be inexperienced and as a consequence one of 
the conditions set out in section 40a(2) results. In the instant case, the union is an experienced par- 
ticipant in labour relations; the employer is inexperienced and, it appears, not fully appreciative of 
the obligations imposed on him by the Labour Relations Act of this province. This will not be an 
unusual situation for small employers such as Mansour Mining which has approximately fifteen 
employees. The size of the employer does not absolve him of the responsibility of acquainting him- 
self with his responsibilities, but there may well be cases, as here, where the employer has received 
poor advice coupled with his own lack of understanding of the Act; in such cases, the imposition of 
a two-year collective agreement may constitute an environment conducive to the parties establish- 
ing satisfactory relations. There may also be situations in which the employer’s actions have been 
instrumental in creating such dissension among the employees that the union has been placed at a 
disadvantage in negotiating a contract; in such cases, the imposition of a collective agreement may 
provide the impetus necessary to resolve such difficulties, permitting the parties (and the employ- 
ees) to get on with the next matters at hand. The common thread underlying these situations is the 
hope that imposing a collective agreement will leave the parties free to devote their energies to 
learning how to co-operate with each other and will give the employees an opportunity to learn 
about union representation, both in a calmer and more stable atmosphere. 


30. It is not necessary to decide in this case whether such factors constitute a reason for 
directing settlement of a first contract by arbitration, or simply constitute a background against 
which the criteria are assessed, since we believe that bargaining broke down because of the failure 
of the employer to make expeditious efforts to conclude a collective agreement. 


ol The parties’ initial efforts at negotiating appeared to be achieving results. After its certi- 
fication on May 3, 1985, the union, through Roland Gauthier, Local 598’s business agent since 
June 1984, wrote to Mansour, the employer, on May 13, 1985, requesting that negotiations begin. 
He received no reply to that letter and sent another one to Claude MacMillan on June 25, 1985 
who responded on July 3, 1985. On July 23, 1985, Gauthier and Briggs, President of Local 598, 
met with Mansour and MacMillan in MacMillan’s office. At that time, the union gave the 
employer its own proposals in draft form and requested a wage and benefit structure. The union 
was told that one employee earned $6.50 an hour, a few earned $5.50 and some were at $4.25 plus. 
These figures were close to what the employees themselves had told Gauthier their wages were at a 
meeting between the union and the employees on May 3, 1985. However, between May 3rd and 
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July 23rd, Mansour had in fact given the employees a $1.00 raise. After some difficulties and mis- 
understandings on both sides, including a meeting which the union did not attend, the parties met 
on October 8, 1985. That meeting lasted about one and a half to two hours and the parties agreed 
to a good number of the union’s draft proposals, but the monetary aspects were left outstanding. 


32: MacMillan asked Gauthier to take the discussions they had had about wage increases 
back to the employees. That night Gauthier met with the employees and told them some of the dif- 
ficulties with respect to the monetary issues; he took the position that because this was a first con- 
tract, the major issue should be job security and that they should look at best at a 4%-5% increase. 
When the employees argued that they wanted a $1.00 an hour increase and benefits, Gauthier told 
them they were not being realistic and again stressed security, as well as safety and health issues. 
After the meeting, Andrew Paquette and Michel Landry told him about the $1.00 increase. Gau- 
thier testified that he was “‘fuming”’ because MacMillan had specifically asked him to go to the 
employees on the monetary matters. In November 1985, Gauthier filed a section 89 complaint with 
the Board. The parties held another meeting on November 20, 1985 and Gauthier again asked for 
the wage structure; again the employer gave him the figures which applied prior to the June lst 
increase. After argument, they agreed to make a collective agreement retroactive to June 1, 1985, 
incorporating the new wage structure and look at a 5% increase in 1986. The employer said he 
would have to look at the costs of a benefit package and would get back to the union and MacMil- 
lan then suggested that the union redraft the proposals in “legal form’’, initialling those on which 
agreement had been reached. (The employer also asked for proposals with respect to part-time 
workers and for the reinstatement of two employees who had been laid off, Michael Paquette and 
Robert Gervais.) Gauthier redrafted the proposals and sent the resulting document to the employ- 
er. It is to be noted that not only did the employer not dispute the items which Gauthier initialled 
at the hearing, but stressed that agreement had been reached on them. Gauthier and MacMillan 
had another general meeting on December 5, 1985 and MacMillan told Gauthier that Mansour, 
who was not present, would receive a copy of the proposals. Meetings were scheduled for January 
21 and 29, 1986, but were cancelled by MacMillan’s office. It was not until February 20, 1986 that 
MacMillan told Gauthier that he would be able to give him Mansour’s response by Wednesday of 
the following week. There was no response on the redrafted proposed agreement. 


333 The union was beginning to become concerned about the passage of time, since the 
one-year period since the date of certification would soon expire and there would be no collective 
agreement. The union requested a conciliation officer and Gauthier delivered the notice, dated 
February 28, 1986, by hand to Mansour and MacMillan. At the workplace, Gauthier met Mansour 
who asked him “‘what the hell’s going on”; Gauthier responded in kind and Mansour said that he 
had never seen the December package of proposals. In fact, it seems that Mansour did receive the 
proposals; but he testified that he never read them, that they were simply another piece of paper 
on his desk. There was no evidence that MacMillan indicated to Mansour the importance of read- 
ing and replying to the proposals. The conciliation officer was appointed for May 6, 1986 and 
arrangements were made for the meeting at the Holiday Inn. The union had booked a caucus room 
and waited there for the officer. When he did not arrive, Briggs made calls to Toronto to ensure 
that he had left. At 10:00 a.m., the time the meeting was to begin, Mansour and MacMillan came 
to the union’s caucus room; MacMillan was upset that the officer had not arrived. MacMillan and 
Mansour left about 10:25 a.m., despite confirmation that the officer had been scheduled for this 
meeting. Shortly afterwards, the officer arrived, having been delayed by weather, and tried unsuc- 
cessfully to call MacMillan and Mansour. Andrew Paquette, also at the meeting, was sent to Mac- 
Millan’s office to see if he was there, but was told by his secretary that he was at a meeting at the 
Holiday Inn. Gauthier and Briggs met with the officer for about five minutes at 2:00 p.m. and left 
the hotel about 3:00 p.m. No contact could be made with either MacMillan or Mansour during the 
day. A no board report was issued on May 13, 1986. 
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34. On June 9, 1986, the employees went on strike; however, most of the employees 
crossed the picket line and went in to work. Both Briggs and Mansour testified that during the 
strike, they discussed the situation, expressed a willingness to negotiate and Briggs suggested a 
mediator; Mansour agreed and they shook hands on it. Briggs called Toronto to arrange for a 
mediator and booked rooms, but Mansour called back and said his lawyer had told him not to 
negotiate. The next day, according to Briggs, Mansour told him that he was “‘in the middle” as a 
result of the filing of the April termination application. The strike was ended as a condition of the 
interim settlement reached by the parties on June 23, 1986, the date scheduled for the continuation 
of the hearing into the union’s first section 89 complaint. 


Sy, There were no further negotiations or other developments (except the July 16th termi- 
nation application) until the union filed its first contract application on August 18, 1986. 


36. From the inception of a union presence at Mansour Mining, Mansour appears to have 
been reluctant to recognize the union’s role as the representative of his employees. We believe this 
is less a result of ill will than of lack of understanding. Unfortunately, the advice Mansour received 
with respect to bargaining, at least, was uninformed and rather than helping Mansour understand 
and come to terms with the new dynamic in his workplace, hindered it. It is clear that Mansour’s 
general approach to life is to deal with matters directly; unfortunately, that led him to deal directly 
with the employees during April to June 1985; however, he may have dealt with the union if he 
had followed his own instincts, as indicated by his shaking hands with Briggs and agreeing to a 
mediator. But he must be held responsible for failing even to read the union’s “legally” drafted 
proposals; the result of that failure was that bargaining broke down. We note, too, that the 
employer refused to negotiate the monetary issues because, he said, he did not know what his costs 
would be, since he was moving into his new premises. At the hearing, counsel for the employer 
evidently considered it to his client’s advantage that this same justification had been made in June 
1985 and continues to be made. We do not consider it an advantage; on the contrary, we consider 
it to be a factor contributing to our conclusion that the employer failed to make expeditious efforts 
to conclude a collective agreement. While we recognize that the LaSalle plant was not in real oper- 
ation until July or thereabouts of this year, we are not satisfied that full operation was required in 
order to determine the salaries and cost of benefits for the employees already working for Mansour 
Mining, regardless of the location. Mansour admitted he did not know whether the union’s propos- 
als were reasonable or not. He was of the view that the union should not expect him to bargain 
when it showed dissatisfaction with him by calling in a third party, the conciliator (at which point 
he had had the redrafted proposals in his possession for over two and a half months). 


oYE Counsel for the union argues that all the criteria under section 40a(2) have been satis- 
fied. Since it is our view that the employer, for the reasons indicated above, has not engaged in 
expeditious efforts to conclude a collective agreement, we comment only briefly on whether the 
other criteria have been satisfied within the meaning of section 40a(2). While Mansour did not 
appear at the beginning to recognize the bargaining authority of the union, he later entered into 
negotiations with the union. Counsel argued that the failure by Mansour to read the proposals con- 
stituted conduct encompassed by section 40a(2)(b). We do not agree that section 40a(2)(b) is 
meant to include that type of conduct, but rather refers to a “‘bargaining position”. Such conduct is 
relevant to section 40a(2)(c), however. Counsel further argued that the unfair labour practices, the 
decertification application and the segregation of the employees all constitute ‘‘any other reason”’ 
the bargaining broke down. While these factors all contributed to the climate at the workplace and 
may be relevant to the union’s inability to build support among new employees, they do not 
explain why the process of collective bargaining was unsuccessful. In this regard, we adopt the 
comments made by the Board in Nepean Roof Truss Limited, [1986] OLRB Rep. July 1005, that 
‘section 40a contemplates a cause-and-effect oriented assessment’. 
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38. After hearing all the evidence and seeing the major actors (union representatives and 
Mansour) testify, we are of the view that a collective agreement, will permit the parties a new 
Opportunity to try to establish a satisfactory working relationship. It will eliminate the confusion 
which has marked the union’s presence at Mansour Mining, both with respect to Mansour himself 
and among the employees. We encourage Mansour to acquaint himself with the realities of bar- 
gaining and with the union’s role at his company. We believe he wants to make his company work, 
not become embroiled in management-union games. And we believe the employees simply want to 
get on with their own jobs. Once a collective agreement is in place, all participants can continue 
with their responsibilities and obligations to each other. 


39. Accordingly, we direct the settlement of a first collective agreement by arbitration. 


40. There remain the section 89 allegations. We note that the employer has the onus on 
these issues by virtue of section 89(5) of the Act. Counsel for the union made submissions with 
respect to the section 89 complaints in conjunction with his submissions on the termination and 
first contract applications. With respect to the first section 89 complaint, the following allegations 
have been made: Donald Pilon was threatened by Mansour if he came to testify at the May 8, 1986 
hearing; the $1.00 raise contravenes section 79 of the Act; and the failure to make reasonable 
effort to reach an agreement contravenes section 15 of the Act. In addition, originally there had 
been allegations with respect to Michael Paquette and Robert Gervais who had been laid off but 
were subsequently rehired as a consequence of the June 23rd settlement; the union still seeks com- 
pensation for their layoffs and reinstatement with security. The union further requests union dues 
for all employees and interest on the dues; compensation to members of the bargaining committee 
for the failure of the company to bargain in good faith plus expenses incurred by members of the 
bargaining committee. With respect to the second section 89 complaint, the union seeks compensa- 
tion for Ralph Wirnsperger for the loss of his employment and reinstatement; claims an attempt to 
bribe Andrew Paquette was made with, respect to his not participating in the strike; seeks removal 
from the records of Pilon, Gervais, Andrew Paquette and Michael Paquette of Incident Reports 
dated July 10, 1986; and seeks a $1.00 raise for Michael Paquette who was never granted the $1.00 
raise which went to the other employees. 


41. We continue to reserve on the section 89 complaints in the hope that the parties can 
resolve them in the process of settling the first collective agreement and in the interests of releasing 
our reasons on other matters. However, we remain seized of these complaints with respect to lia- 
bility and remedy, in accordance with submissions made to us during these days of hearing, should 
the parties not be able to reach an agreement. 
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0911-86-U; 0998-86-U; 0868-86-U The Metropolitan Plumbing and Heating Con- 
tractors Association, a division of the Mechanical Contractors Association Toron- 
to, Frank Michelucci, Derwent Lewis, and Jack McCarron, Complainants, v. Sean 
O’Ryan; The United Association of Journeymen and Apprentices of the Plumbing 
& Pipe Fitting Industry of the United States & Canada, Local 46; Metropolitan 
Plumbing Contractors Association; Urban Mechanical Contractors Limited; Zen- 
til Plumbing and Heating Co. Ltd.; Lou Pupolin Plumbing & Heating Co. Ltd.; 
Brady & Seidner Ltd.; DiMarco Plumbing & Heating Co. Ltd.; Keele Plumbing & 
Heating Ltd.; Municipal Plumbing & Heating Ltd.; Cesan Mechanical Systems 
Ltd.; D. Zentil Mechanical Ltd., Respondents; Metropolitan Plumbing and Heat- 
ing Contractors Association, a division of the Mechanical Contractors Association 
Toronto, Applicant, v. Sean O’Ryan; The United Association of Journeymen and 
Apprentices of the Plumbing and Pipe Fitting Industry of the United States and 
Canada, Local 46; Urban Mechanical Contractors Limited; Zentil Plumbing and 
Heating Co. Ltd.; Lou Pupolin Plumbing & Heating Co. Ltd.; Brady & Seidner 
Ltd.; DiMarco Plumbing & Heating Co. Ltd.; Keele Plumbing and Heating Ltd.; 
Municipal Plumbing & Heating Ltd., Respondents 


Accreditation - Evidence - Reconsideration - Delay in seeking production of documents 
not fatal due to lack of formal discovery procedure - Application for reconsideration of decision that 
certificate of accreditation is final and conclusive for all purposes dismissed - Certificate not merely 
raising rebuttable presumption of bargaining rights 


BEFORE: Harry Freedman, Vice-Chairman, and Board Members D. A. MacDonald and N. Wil- 
son. 


APPEARANCES: G. Grossman, W. J. McCarron and Dee Eevis ony behaltotemtne 
complainants/applicant; M. E. Geiger, Howard Roher, Edward J. Winter and Martin Rosenbaum 
on behalf of Metropolitan Plumbing Contractors Association, Urban Mechanical Contractors Lim- 
ited, Zentil Plumbing and Heating Co. Ltd., Lou Pupolin Plumbing and Heating Ltd., Keele 
Plumbing and Heating Ltd., DiMarco Plumbing and Heating Co. Ltd., Municipal Plumbing and 
Heating Ltd., Cesan Mechanical Systems Ltd., D. Zentil Mechanical Ltd.; L. C. Arnold and V. 
McNeil on behalf of Sean O’Ryan and the United Association of Journeymen and Apprentices of 
the Plumbing and Pipe Fitting Industry of the United States and Canada, Local 46; no one 
appeared on behalf of Brady & Seidner Ltd. 


DECISION OF THE BOARD; October 10, 1986 


iP When the hearing in this matter resumed on September 26, 1986, Mr. Grossman and 
Mr. Geiger made submissions with respect to the production of certain documents referred to in 
summonses to witness that had been issued with respect to members of the Board of Governors of 
the Mechanical Contractors Association Toronto. Following the submissions of counsel, the Board 
recessed to consider those submissions and then returned and issued the following oral ruling: 


The Board has received submissions this morning with respect to the prod- 
uction of certain documents, some of which were specifically referred to in 
an endorsement in a summons to witness directed to the members of the 
Mechanical Contractors Association Toronto Board of Governors, and other 
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documents that might be considered as being caught by what counsel for the 
corporate respondents refers to as the “basket clause” in that endorsement 
to the summons. 


Additionally, counsel for the corporate respondents sought production of 
additional documents in two broad categories, one being documents relating 
to the Metropolitan Plumbing and Heating Contractors Association and the 
other being documents relating to the attempt by a group of low-rise residen- 
tial contractors to join the Mechanical Contractors Association Toronto. 
Counsel for Local 46 and Sean O’Ryan supported that request. 


Counsel for the complainants/applicant resists the production of those docu- 
ments because they are not relevant, and counsel have simply waited too 
long to make the request. Furthermore, counsel stated categorically that he 
and his clients have reviewed the records of the Metropolitan Plumbing and 
Heating Contractors Association, division of Mechanical Contractors Associ- 
ation Toronto and have produced all documents relating to the Metropolitan 
Plumbing and Heating Contractors Association. 


With respect to the documents relating to the Metropolitan Plumbing and 
Heating Contractors Association, we have no reason to doubt the word of 
counsel. Therefore, we are not making any direction with respect to such 
documents, if any, notwithstanding the suspicions of both counsel for the 
respondents. 


As for the other documents, we are satisfied that they are, at the very least, 
arguably relevant to the case. We are not persuaded that the failure of coun- 
sel to ask for them earlier precludes them from seeking production of the 
documents now. 


This is a complex case. No formal discovery procedure exists at the Board. 
In effect, counsel are in the position of both discovering the other side as 
well as dealing with the case as it is being presented. Therefore, we believe 
that counsel, upon becoming aware of the existence of certain documents 
that were not produced earlier, are entitled to have them produced since 
they are at least arguably relevant. 


Therefore, we direct that the documents relating to the attempt by a group 
of residential low-rise contractors to join the Mechanical Contractors Associ- 
ation Toronto be produced. We also direct the production of the documents 
explicitly listed in the summons to witness, but only relating to the time 
period from June 17, 1986 to the date of the filing of the latest complaint in 
this matter. However, no minutes of meetings that relate to the Mechanical 
Contractors Association Toronto conduct of this litigation, whether counsel 
was present or not, is to be produced. Of course, any privileged documents 
need not be produced. 


Production is to be made by not later than 4:00 p.m. on October 14, 1986, 
which is one week before the next scheduled hearing in this matter. 
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Counsel for the corporate respondents sought reconsideration of the Board’s decision 
given orally at its hearing on September 9, 1986 that was issued in writing on September 18, 1986. 
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After hearing the submissions of Mr. Geiger, the Board recessed, considered those submissions 
and returned and gave the following oral ruling: 


It is not necessary to hear counsel for the complainants/applicant. 


Counsel for the corporate respondents seeks reconsideration of the Board’s 
decision made at its hearing on September 9, 1986 which was reduced to 
writing and issued on September 18, 1986. Counsel for Local 46 and Sean 
O’Ryan takes no position on Mr. Geiger’s request. 


Mr. Geiger submitted that the Board appeared to have misapprehended the 
argument made by him. He submitted that the Board must determine, as a 
matter of fact and law in this proceeding whether the Board’s certificate of 
accreditation was valid or was a nullity. That determination is necessary in 
order to decide whether section 131 or section 132 of the Act have been vio- 
lated. 


We are satisfied that we understood precisely what counsel argued before us 
then and what he argued again before us today. Counsel submitted that the 
validity of the accreditation certificate is an issue raised by counsel’s client in 
defence to the complaint and application for consent to prosecute made by 
the complainants/applicant, and therefore, the Board must decide in this 
case whether the Board acted within its jurisdiction when it issued the 
accreditation certificate. 


Counsel referred to several authorities which stood for the principle that a 
tribunal errs if it does not determine what is necessary to be determined in a 
proceeding before it. See: Rex v. Judge Pugh, ex parte Graham, [1951] 2 All 
E.R. 307 (K.B.D.); Regina v. Saskatchewan Labour Relations Board et al., 
ex parte Smith-Roles Ltd. (1969), 10 D.L.R. (3d) 273 (Sask. Q.B.); Re 
MacKay Construction Ltd. and Local 721C, International Union of 
Operating Engineers (1971), 21 D.L.R. (3d) 485 (P.E.I.S.C.); Re Civil Ser- 
vice Association of Ontario (Inc.) and Ontario Council of Regents for Col- 
leges of Applied Arts & Technology (1974), 50 D.L.R. (3d) 506 (Ont. Div. 
Gite 


Counsel submitted that he is entitled to raise the validity of the certificate of 
accreditation as an issue and relies principally on the decision of the House 
of Lords in Director of Public Prosecutions v. Head, [1958] 1 All E.R. 679. 


As we indicated in our previous decision, we are satisfied that the Board’s 
certificate of accreditation is, by reason of section 106(1) of the Labour 
Relations Act, final and conclusive for all purposes, unless it is subsequently 
revoked or reconsidered by the Board or quashed by a court of competent 
jurisdiction. 


That certificate created bargaining rights. We do not believe it is necessary 
or appropriate, for the reasons expressed in our previous decision, to deter- 
mine in this proceeding whether another panel of the Board made a jurisdic- 
tional error when it issued that certificate. That certificate was issued by the 
Board in a proceeding before it. Whether issued correctly or not is not a con- 
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cern of ours in this proceeding by reason of section 106(1) of the Labour 
Relations Act. 


As for the decision of the House of Lords in Director of Public Prosecutions 
v. Head, supra, it appears to us that the House of Lords treated a certificate 
issued under the Mental Deficiency Act, 1913 as merely establishing a rebutt- 
able presumption of mental deficiency. Lord Tucker wrote at page 686 of the 
report: 


“In my view, on proof that a girl is detained as an inmate in one of the specified insti- 
tutions and is under care or treatment therein as a defective or is shown by the prod- 
uction of the licence to be out on licence from one of those places to which the system 
of licences under the Act is applicable, that is prima facie proof that she is a defective 
lawfully under care or treatment as such, and IJ think the Attorney-General - if I cor- 
rectly understood him as previously stated - was assuming an unnecessary burden if he 
meant that it is incumbent on the prosecution in all cases under s. 56 to satisfy a jury 
by medical evidence that the girl in question comes within one or other of the catego- 
ries specified in s. 1. I think this is to be presumed. But the foundation for the pre- 
sumption, in the case of a person under detention or on licence, is the legality of the 
detention and the necessity for a licence to justify the patient’s absence, and, if it is 
shown and admitted, as in the present case, that, on the face of the documents pro- 
duced and received in evidence without objection, the detention was illegal, the 
whole basis of the sub-section and the presumption of defectiveness goes and the 
prosecution must fail. I do not think anything more than what I have stated above is 
required to establish a prima facie case, but it is right and proper that the prosecution 
should have in court, and make available for inspection by defending counsel, the rel- 
evant orders or other documents on which the detention is based, so that, in a proper 
case, and subject to questions of admissibility in evidence, the presumption of legality 
may be rebutted.” 


[emphasis added] 


However, in the absence of any reference to a section in the Mental Defi- 
ciency Act, 1913 comparable to section 106 of the Labour Relations Act, the 
reasoning in that case is, in our respectful opinion, distinguishable. In our 
view, a certificate of accreditation does not merely raise a rebuttable pre- 
sumption of bargaining rights. Rather, section 106(1) of the Act explicitly 
states that such a decision is final and conclusive for all purposes. Therefore, 
if the certificate of accreditation is conclusive for all purposes, no question of 
whether it validly created bargaining rights can be raised as an issue in 
another proceeding before the Board. 


The application for reconsideration is hereby dismissed. 


oy It became apparent during the course of the hearing that insufficient days had been 
scheduled for the continuation of this matter. Therefore, at the end of the hearing on September 
26th, the Board fixed additional hearing dates. 


4. This matter is referred to the Registrar to be re-listed for hearing before this panel of 
the Board, in addition to the dates already listed for hearing set out in paragraph 7 of the Board’s 
decision of August 5, 1986, on January 26, 27, 28, 29, February 2, 3, March 2, 3, 4,5, 9, 10, 11 and 
12 A987: 
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1469-84-R Metropolitan Toronto Sewer and Watermain Contractors Association, 
Applicant, v. International Union of Operating Engineers, Local 793, Respon- 
dent, v. The Ontario Formwork Association, Intervener #1, v. Metropolitan 
Toronto Road Builders’ Association, Intervener #2, v. A Group of Independent 
Contractors, Intervener #3, v. Ontario Concrete and Drain Contractors Associa- 
tion, Intervener #4 


Accreditation - Bargaining Unit - Earlier decision describing appropriate bargaining unit 
- Board establishing general guidelines for deciding the composition of the employer unit and the 
related lists of employers and employees as required by s.127 


BEFORE: N. B. Satterfield, Vice-Chairman, and Board Members J. Wilson and H. Kobryn. 


APPEARANCES: G. W. Adams for the applicant; $.B.D. Wahl and E. A. Ford for the respondent; 
no one appearing for intervener #1; S. C. Bernardo for intervener #2; Bruce Binning, Daniel Fry- 
zuk and Wes Lippett for intervener #3; Hercules E. Faga for intervener #4. 


DECISION OF THE BOARD; October 15, 1986 


ile This is an interim decision issued for the purpose of confirming a unanimous oral ruling 
of the Board made on September 4, 1986 in a hearing into this application for accreditation made 
pursuant to section 125 of the Labour Relations Act. The Board had issued a decision dated 
August 21st, 1986, which included a description of the unit of employers found by the Board to be 
appropriate for collective bargaining. The decision also directed that hearings into the remaining 
issues continue on dates which had previously been set for the application. 


Dg When the hearings were reconvened on September 3rd, 1986, the first of those dates, 
the parties made submissions to the Board respecting how to proceed with certain of the remaining 
issues and requesting clarification of a reference in paragraph 6 of its August 21st decision respect- 
ing certain evidence the Board had received. On September 4th, the Board rendered the following 
unanimous ruling which is hereby confirmed: 


The Board has reviewed and considered the submissions of the parties 
respecting how the Board should proceed to determine: 

(1) the list of employers who would be included in the unit of employers 
described in paragraph 4 of the Board’s August 21st decision; and 

(2) the list of employers included in (1) above who, within one year prior to 
the date of making of this application, have had employees in the sewers and 
watermains sector in Board area #8. 


There was consensus in the parties’ representations that the Board should 
establish general criteria for the purpose of making those determinations. It 
was submitted that the criteria should include the basis for deciding whether 
the respondent held bargaining rights in the sewers and watermains sector in 
Board area #8 and the scope of the work encompassed by the unit of 
employers. According to the parties, such criteria are essential to them 
knowing whether to accept or challenge a claim that a particular employer is 
included in or excluded from the unit, or whether a particular employer has 
had employees in the sewers and watermains sector in Board area #8 during 
the weekly pay period immediately preceding the date of the application. 


This latter determination is required by section 127(c) of the Labour Rela- 
tions Act. 


In the Board’s view, having regard to the parties’ representations, the evi- 
dence previously before the Board in these proceedings, and the parties’ sub- 
missions on the bargaining unit issue made to the Board at the hearing on 
August 8, 1986, the issues relating to the composition of the unit of employ- 
ers described in paragraph 4 of the August 21st decision may be described 
generally in the following terms. There is no issue amongst the parties that 
employers installing main and/or lateral sewers and watermains along public 
roads, easements or allowances are doing work coming within the sewers and 
watermains sector. There is an issue of whether employers doing the same 
work within private property lines, regardless of the ultimate use of the 
property, are doing work coming within the sewers and watermains sector. 
There is another issue of whether the installation of main and/or lateral sew- 
ers and watermains when done in conjunction with other work such as road- 
building or installing of duct work which will carry telephone or electric 
power lines, whether along public roads, easements or allowances or within 
private property lines. Finally, there is an issue of whether the installation of 
duct work which will carry telephone or electric power lines, when done sep- 
arately from the installation of main and/or lateral sewers and watermains, 
whether along public roads, easements or allowances or within private prop- 
erty lines, is work coming within the sewers and watermains sector. 


Having regard to those general issues and to the determinations required of 
the Board by section 127 of the Act, the Board considers it appropriate in 
this application for accreditation to establish some general guidelines for pur- 
poses of deciding the composition of the employer unit and the related lists 
of employers and employees. This is consistent with the Board’s practice of 
establishing guidelines, such as its 30-day rule, for deciding in certification 
applications whether employees were at work in the bargaining unit at the 
making of the application. While such guidelines may establish a general 
rule, particular circumstances may warrant an exception to them. Therefore, 
based on the evidence before the Board of the practice of the parties and 
employers under the collective agreements upon which they are relying to 
establish their respective positions in these proceedings, the Board will apply 
the following guidelines in making the determinations required by clauses (a) 
and (c) of section 127. 


First, with respect to employees of employers who have been served with 
notice of these proceedings, the Board will accept as proven that the respon- 
dent holds bargaining rights in the sewers and watermains sector in Board 
area #8 for those employees as asserted by a party to these proceedings in 
their pleadings, except where the claim has been challenged by a party 
appearing or by an employer in its return filed with the Board. In either 
exception, the Board will want to be satisfied by further evidence that the 
respondent has the bargaining rights asserted. 


Second, as a general rule, the Board will consider employers of employees 
for whom the respondent has bargaining rights in Board area #8 in the sew- 
ers and watermains sector who are performing the following work in Board 
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area #8 to be doing work coming within the unit of employers found by the 
Board to be appropriate for collective bargaining: 

The installation of main and/or lateral sewers and their appurtenances for 
the collection and transportation of sewage and storm water and main and/or 
lateral watermains and their appurtenances for the supply of water, whether 
installed in conjunction with any other works or services, along public roads, 
easements or allowances or within private property lines up to three feet of 
any building or structure, regardless of the ultimate use of the private prop- 
erty. 


1013-86-R and others on Schedules ‘‘A’’ and ‘‘B’’; 1015-86-U and others on Sched- 
ule ‘‘C’’; 1175-86-R; 1176-86-R; 1177-86-U; 2313-84-R; 2314-4-R; 2315-84-R; 2316- 
84-R; 1178-86-R; 1179-86-R; 1181-86-R; 1182-86-R; 1180-86-U; 1183-86-U Retail, 
Wholesale and Department Store Union - Local 414, AFL-CIO-CLC, Applicant, 
v. Willett Foods Limited, c.o.b. as Mr. Grocer, Domgroup Ltd., Hollinger Inc., 
Conrad Black, and all respondents listed on Schedule ‘‘A”’’, Respondents; Ter- 
marg Food Services Limited, Stalba Enterprises Inc., Carma Groceries (Ontario) 
Inc., 548082 Ontario Limited, 568429 Ontario Limited, Ron Nelson’s Foods Ltd., 
Jorfy Foods Inc., Read-Wentworth Markets Ltd., Stroudal Marketing Ltd., 
571726 Ontario Inc., W & J Holdings Limited, R.G.T. Marketing Limited, Stone- 
gate Marketing Ltd., Kerland Foods Ltd, 578588 Ontario Inc., 580265 Ontario 
Limited, 580266 Ontario Limited, Jules Foods Limited, 579679 Ontario Inc., Lars 
Persson Active Marketing Inc., Challis Groceries Limited, Applicants, v. Retail, 
Wholesale and Department Store Union - Local 414, AFL-CIO-CLC, Respon- 
dent; Retail, Wholesale and Department Store Union - Local 414, AFL-CIO- 
CLC, Applicant, v. Willett Foods Limited, c.o.b. as Mr. Grocer, Domgroup Ltd., 
Hollinger Inc., Conrad Black, and all respondents listed on Schedule ‘“‘C’’, Res- 
pondents; Retail, Wholesale and Department Store Union - Local 545, AFL-CIO- 
CLC, Applicant, v. Willett Foods Limited, c.o.b. as Mr. Grocer, Domgroup Ltd., 
Hollinger Inc., Conrad Black, 510688 Ontario Limited and Claude Brunet, Res- 
pondents; Retail, Wholesale and Department Store Union - Local 545, AFL-CIO- 
CLC, Complainant, v. Willett Foods Limited, c.o.b. as Mr. Grocer, Domgroup 
Ltd., Hollinger Inc., Conrad Black, 510688 Ontario Limited and Claude Brunet, 
Respondents; Retail, Wholesale and Department Store Union - Local 579, AFL- 
CIO-CLC, Applicant, v. Willett Foods Limited, c.o.b. as Mr. Grocer, Domgroup 
Ltd., Hollinger Inc., Conrad Black, 510647 Ontario Limited, Saul Kansala, Janet 
Kansala, 510662 Ontario Inc., Romeo Sauve and Diane Sauve, Respondents; 
Retail, Wholesale and Department Store Union - Local 579, AFL-CIO-CLC, 
Applicant, v. Willett Foods Limited, c.o.b. as Mr. Grocer, Domgroup Ltd., Hol- 
linger Inc., Conrad Black, 510647 Ontario Limited, Saul Kansala, Janet Kansala, 
510662 Ontario Inc., Romeo Sauve and Diane Sauve, Respondents 
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Parties - Reconsideration - Related Employer - Unfair Labour Practice - Whether Con- 
rad Black and Hollinger Inc. should be added as respondents in s.1(4) and 89 complaints - Earlier 
panel in Termarg denying addition - Whether Board will reconsider earlier decision - Board applying 
principle of res judicata - Whether those who actively control a corporate employer personally or 
vicariously liable - When Board will dismiss s.1(4) application before hearing respondent’s evidence 


BEFORE: Owen V. Gray, Vice-Chairman and Board Members F. C. Burnet and R. R. Montague. 


APPEARANCES: 

James Hayes, James Carpick, Robert McKay and D. G. Collins for Retail Wholesale and Depart- 
ment Store Union, Locals 414, 545 and 579. 

Richard Nixon for Bo-Ma Co. Ltd., Charles Cornelius Postma, 590105 Ontario Limited, Frank 
Dam, Theodorea Margaret Dam, Robert D. Bell Investments Inc., Robert Donald Bell, Corine 
Kay Bell, 607099 Ontario Inc., Roger Percy Hein, Ellen Betty Hein, 597077 Ontario Inc., Ronald 
Stothers, 580265 Ontario Limited, Joseph John Dilello, Nicholas Anthony Giannini, Alexander 
Kilfin, 580266 Ontario Limited, Richard Petelka, Anthony Russo, 579679 Ontario Inc., Garnet 
James Reid, William Francis Deschamps, Stroudal Marketing Ltd., Edward James Stroud, Alain 
Pierre Lebrun, Levon’s Groceries Inc., Michael Vincent Levon, 597060 Ontario Inc., Michael Sci- 
arra, Joseph Finella, David Sciarra, Peter John Jurmain, 568429 Ontario Ltd., David Joseph Rob- 
ert, Larry Howard Deschamps, 659651 Ontario Limited, Graham Arnold, W & J Holdings Lim- 
ited, Wesley Victor Spurrell, Myrtle Joy Spurrell, Termarg Food Services Limited, Terence Joseph 
Nicol, Stonegate Marketing Limited, Egon Pototschnik, 659484 Ontario Limited, Andrew Morris 
McLennan, Gerald Edward Michael Finley, G. E. Shaw Foods Limited, George E. Shaw, 578588 
Ontario Inc., Anthony Zezza, Rosina Zezza, Anthony Pietro Reda, Susan Elizabeth Reda, Mijon 
Foods Inc., Maurice Vivion D’Arcy, Rosalind Frances D’Arcy, Gatestone Marketing Limited, 
Robert Ahearn, 651423 Ontario Limited, Angelo Vento, George Jovanovich, Richard Weiditch, 
R.G.T. Marketing Limited, Gerald Russell Taylor, Herbert Russell Taylor, Samkeiken Foods 
Inc., William John Shudlock, 657041 Ontario Inc., Frank Balsamo, Brian Shewell, Ed Poirier 
Foods Limited, Edward Poirier, M & T Grocers Ltd., Michael Santeramo, Annette Santeramo, 
C.G. McMullen Grocers Ltd., 660401 Ontario Inc., Mark Dzugan, Challis Groceries Limited, 
Larry E. Challis, Diane Challis, 510688 Ontario Limited, Claude Brunet, 510647 Ontario Limited, 
Saul Kansala, Janet Kansala, 510662 Ontario Inc., Romeo Sauve, Diane Sauve and 650287 
Ontario Limited. 

James E. Bowden for 587266 Ontario Limited, William R. Anderson, Marianne Anderson, John 
S. Manderson, Dianne Manderson, Jofry Foods Inc., Doris Gyorffy, Robert Gyorffy, Robert 
Moulder, Ron Nelson’s Foods Ltd., Ronald John Nelson, Stalba Enterprises Inc., Steven Alfred 
Bartley, Carma Groceries (Ontario) Inc., Roger Black, Jules Foods Limited, Josef Jan Robert 
Gwiazda, Julie Ann Gwiazda. 

Colin D. McKinnon for 548082 Ontario Limited, David Stephen Lockett, Betty Ruthe Lockett, 
Karsmor Limited, William Aldrich, Elsie M. Aldrich, Thomas Morrow, GGW Enterprises Ltd., 
Rico Gelano, Linda Gelano, Frank Winkel, Wingil Foods Enterprises Ltd., Petcol Foods Limited, 
Peter LaRose, Colleen McGee, 125913 Canada Inc., Herbert Willar, T. H. Sims, 652668 Ontario 
Inc., Gani Vata. 

C. E. Humphrey and Martin Rosenbaum for Read-Wentworth Markets Ltd., Michael Read, Susan 
M. Read, Dennis Read, Elizabeth Read. 

R. C. Filion for Willett Foods Limited and Domgroup Ltd. 

Wm. R. Patchett for 599872 Ontario Inc., William Reginald Patchett, 370801 Ontario Limited, 
Delphine Patchett, William Patchett Jr. , 653862 Ontario Inc. 

R. A. Spence for C. M. Black. 

R. P. Armstrong and P. D. Jackson for Hollinger Inc. 
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Wm. S. Challis for Dave Kusluski, Carol Hull, Steve Borzuch, Leslie MacLean, Margaret Forma, 
John MacKenzie, Joyce Valliere, William Ariss, Jeffrey Sywyk. 

Barb Walter for Pannell Kerr Forester Inc., trustee in bankruptcy of Kerland Foods Ltd. 

No one appearing for Ronald John Boan, J. & L. Hayden Enterprises Ltd., Jack Hayden, Lillian 
Hayden, Lars Persson Active Marketing Inc., Lars Persson, Iris Persson, Kerland Foods Ltd., 
John D. Kerr, Joan N. Rowland, 134805 Canada Inc., Lawrence Henry Taylor, J. E. Taylor, 
Ronald J. Hannah Holding Co. Ltd., Ronald J. Hannah, Antonio Agozzino, Bob Jackson Foods 
Ltd., Robert Jackson, Wayne Allen Hamilton, 571726 Ontario Inc., James Roland Grandy, Carl 
George McMullen, Nicholas Anthony Giannini, Joseph John Dilello. 


DECISION OF THE BOARD; October 1, 1986 


ile The question addressed in this decision is whether either or both of Conrad Black 
(‘“Black’’) and Hollinger Inc. (‘‘Hollinger’’) should be or remain respondents in these proceedings. 


I 


Zs Each of Locals 414, 545 and 579 of the Retail, Wholesale and Department Store Union 
(‘the unions’) has bargaining rights for a unit of employees of Domgroup Ltd., which until April 
of this year was known as Dominion Stores Limited and will hereafter be referred to as ““DSL”’. 
Willett Foods Limited (“Willett”), a subsidiary of DSL, is the franchisor of ‘“Mr.Grocer”’ super- 
market operations. Some of the respondents are the franchisees or former franchisees of over 50 
Mr.Grocer stores currently operating in the geographic areas in which the unions have bargaining 
rights for DSL employees. 


SP, As against each respondent franchisee in the geographic area in which it has bargaining 
rights for DSL employees, each union seeks a declaration, under section 63 of the Labour Rela- 
tions Act (‘‘the Act’’), that the transactions by which that respondent came to be operating a super- 
market or supermarkets under the Mr. Grocer name in that area constituted one or more sales of 
what was initially a part of DSL’s business, and that, accordingly, the union has bargaining rights 
for the employees of that franchisee and that franchisee is bound by the terms of the union’s collec- 
tive agreement with DSL and has been bound by those terms since it began operating a Mr. Grocer 
store. Certain of the respondent franchisees have applied under subsection 63(5) of the Act, and 
employees of certain of the respondent franchisees have applied under subsection 57(2) of the Act, 
to terminate the bargaining rights which are alleged to affect them. We are not concerned with any 
of these claims in this decision, and the history of their filing will not be reviewed in the recital of 
background which follows. 


4. As against DSL, Willett and all respondent franchisees in the area for which it holds 
bargaining rights for DSL employees, each union seeks a declaration or declarations, under sub- 
section 1(4) of the Act, that those respondents all constitute one employer for the purposes of the 
Act, were all bound at all material times to apply the terms of the union’s collective agreement 
with DSL to a single bargaining unit consisting of all persons employed in grocery stores operated 
by any one of them and are all jointly and severally liable for any past (or future) failure of any of 
them to apply the collective agreement in that way. Each union also complains under section 89 of 
the Act of unfair labour practices in the promotion and implementation of the Mr. Grocer fran- 
chise programme and the operation of the Mr. Grocer franchises in the relevant area. It is in 
respect of these claims under subsection 1(4) and section 89 that the trade unions would have 
Black and Hollinger be and remain respondents. 


3 In July 1983, Local 414 filed a section 89 complaint and applications under section 63 
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and subsection 1(4) with respect to the first franchising of a Mr. Grocer operation at 666 Burnham- 
thorpe Road, Mississauga. It named DSL, Willett and the franchisee, Penmarkay Foods Limited, 
as respondents. The franchisee filed an application under subsection 63(5) shortly thereafter. 
Those matters were heard together beginning in September 1983, and resulted in the September 
1984 decision in Penmarkay Foods Limited, [1984] OLRB Rep. Sept. 1214. The filing by Local 414 
of further subsection 1(4) applications with respect to other Mr. Grocer stores began in March 
1984. Each such application focused on one franchise location, naming as respondents DSL, Wil- 
lett and the person thought by the applicant union to be the franchisee at that location. Local 414 
had filed 31 such additional subsection 1(4) applications by the end of December 1984. Local 579 
filed subsection 1(4) applications with respect to one location in Sturgeon Falls and two locations in 
Sudbury in November and December 1984. 


6. Some time after the decision in Penmarkay Foods Limited, supra, was released, the 
subsection 1(4) and related applications affecting the Mr. Grocer operation franchised to Termarg 
Foods Services Limited (‘“Termarg’’) were scheduled for hearing in March 1985. On February 13, 
1985, Local 414 filed a section 89 complaint. That was the second section 89 complaint to be filed 
with respect to the franchising of a Mr. Grocer operation. It named DSL, Willett and Termarg as 
respondents. On March 18, 1985, a few days before the initial hearing date set for the proceedings 
involving Termarg, counsel for Local 414 wrote a letter to the Board stating that it was amending 
its application and complaint in those proceedings to add Argcen Holdings Inc. (“‘Argcen’’), Argus 
Corporation Limited, (‘‘Argus”), G. Montegu Black and Conrad M. Black (‘the Blacks’’). This 
was resisted by the proposed respondents. After requiring and receiving particulars of the nature 
of Local 414’s claims against those proposed respondents, a differently constituted panel of the 
Board (hereafter referred to as ‘‘the Termarg panel’’) heard the submissions of counsel for Local 
414, the proposed respondents, DSL, Willett and Termarg on the question whether the proposed 
respondents should be added. The Termarg panel decided they should not: Termarg Food Services 
Limited, [1985] OLRB Rep. March 516. Because the contents of that decision (‘‘the Termarg deci- 
sion’’) are so central to the issues before us, the relevant paragraphs are set out here in full: 


2. The applicant to these section 1(4) and 89 proceedings seeks to add as respondents the cor- 
porations Argcen Holdings Inc. and Argus Corporation as well as individuals Conrad and 
Montegu Black. The addition of the corporations is on the basis of an alleged re-organization on 
or about August 30, 1984, in which the respondent Dominion Stores Limited was to become 100 
per cent owned by Argcen, which in turn is said to be a company under the control and direction 
of the Argus Corporation. The basis for adding the Blacks is essentially the allegation that they 
in one way or another, as major shareholders in Argus, or as officers and directors of the vari- 
ous Argus companies (including Dominion), direct and control the activities of Dominion Stores 
Limited. The applicant relies as well on published media accounts of direct involvement in the 
affairs of Dominion on such matters as the firing of its President, John Toma. In addition to 
these corporate developments already referred to, the applicant points to the recent sale of a 
substantial number of Dominion’s stores to competitor A & P, together with other real property 
that previously had housed the head office and distribution facilities for Dominion Stores Lim- 
ited. 


3. While the Board can understand the applicant’s concern over the impact on its current litiga- 
tion of the events recently unfolding around it, the fact is that the respondent “Dominion Stores 
Limited”’ has apparently been operated for a good deal longer than the events in question as a 
subsidiary of the Argus group of companies. There is nothing new in that. More importantly, 
Dominion Stores Limited was, at the time of franchising, the corporate entity carrying on the 
business in question for that group, and continues to do so today, whether on the basis of the 
remaining 4] stores operated by it under its own name, or, as this application alleges, through its 
franchised ‘“‘Mr. Grocer’ stores as well. The applicant at the hearing advanced a number of 
credible concerns in support of its request to the Board to add additional parties, but its desire 
to insure the results of its various legal proceedings by way of further “deep pockets” did not 
emerge until counsel for Dominion tabled with the Board an earlier letter from counsel for the 
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applicant. That letter asked that the applicant be furnished with a guarantee that the additional 
corporations and individuals now sought to be added as respondents would honor any claims 
arising from the instant proceedings. The applicant stated its position as follows: 


“We are currently actively reviewing, among other things, the possibility of seeking to 
name additional parties to the imminent Ontario Labour Relations Board proceed- 
ings which would include a corporation or corporations related to Dominion, and also 
the principal shareholders or persons in control of the corporations in their personal 
capacities. 


Naturally we are quite anxious to avoid spawning additional grounds for controversy 
which may be unnecessary. There would clearly be no need to pursue such a course of 
action should the corporate and individual principals be prepared to provide us with a 
written guarantee that they would honour any claims which may be asserted whether 
or not Dominion continues in business.” 


4. The Board in the relatively recent case of Total Marketing Incorporated, {1983] OLRB Rep. 
April 616, expressly addressed the issue of attempting to use section 1(4) of the Act solely as a 
means of collecting from a ‘‘deeper pocket”, where that other “pocket” is not itself engaging in 
the business to which the Union’s bargaining rights attach. The Board wrote: 


The facts are not in dispute. The applicant has a bargaining relationship with Sepco- 
graphics Incorporated, which is a wholly owned subsidiary of the respondent Total 
Marketing Incorporated. In an arbitration award dated August 21, 1981, it obtained 
an order for the payment of $3,403.39 against Sepcographics Incorporated. Sepco- 
graphics Incorporated was insolvent at the time of the arbitration and subsequently 
made an assignment in bankruptcy. The full amount of the arbitration award remains 
unsatisfied. By this application the applicant seeks to put itself in a position to realize 
its arbitration award, now registered in the Court as a judgment debt, against the res- 
pondent Total Marketing Incorporated. 


The material before the Board establishes that the two corporate entities are under 
common control and direction, and would qualify as related companies within the 
meaning of section 1(4) of the Act. This is not a case, however, where the Board 
should exercise its discretion to declare that Total marketing Incorporated is a related 
employer for the purposes of the Act. 


It is clear that Sepcographics Incorporated has ceased operations, and that the work 
which it performed is no longer being done. There has been no transfer of work, and 
in that sense no undermining or erosion of the applicant’s bargaining rights. If it 
appeared on the material before us that the respondent had spun off a similar com- 
pany to do identical work the case might be more compelling for relief, whether by 
way of declaration of successorship under section 63 of the Act or by the application 
of section 1(4). In those circumstances the Board could, by the operation of section 
1(4) pierce the corporate veil in the interests of protecting the bargaining rights. (See 
e.g., Devon Studio, [1980] OLRB Rep. July 961). Those facts are not shown in the 
instant case. The purpose of section 1(4) of the Act is to preserve bargaining rights. It 
is not intended to give a party to a collective agreement the right to a “‘deep pocket”’ 
recovery of an unsatisfied debt against a related corporation. 


The Labour Relations Act is predicated on the free choice of employees. It is also 
drafted in contemplation of the existing economic order, with due allowance for the 
realities of commercial law, including principles of limited liability for corporations. 
While section 1(4) provides an exception to that law for a limited purpose, that pur- 
pose must always be kept in mind. The section was not intended to extend bargaining 
rights, nor should it be used to extend the liabilities that arise under them, when bar- 
gaining rights have not in fact been transferred or undermined. (cf. Re Cassin-Remco 
Ltd. , [1980] 105 D.L.R. (3d) 138 (Ont. H.C.)). The Board should not generally allow 
a union with bargaining rights for the employees of a subsidiary to use section 1(4) to 
automatically obtain a declaration that its bargaining rights extend to the parent com- 
pany and its employees, or to a sister company. We do not see why the consequences 
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should be any different simply because the subsidiary has become insolvent. (cf. 
Chandelle Fashions, [1982] OLRB Rep. June 828 at 848-49). 


The Board is not without sympathy for the hardship suffered by the applicant. It is 
left with an uncollectable bad debt. That result, however, is a risk that unions and 
employees have always assumed like all participants in the economic marketplace. 
Whether employees of a bankrupt subsidiary or their union should have a claim for an 
unpaid debt against a parent company that is solvent is a policy question of substantial 
consequence best resolved legislatively. It is not a result that should, absent clear and 
unequivocal language in the Act, be ushered in by this Board through a novel inter- 
pretation or application of section 1(4).” 


5. That case has equal application to the matter before us. Apart from the application, where 
appropriate, of section 1(4) of the Act, the law recognizes the separate identity of each individ- 
ual corporate entity, notwithstanding that a corporate entity in fact can act only through individ- 
uals, and may be controlled to a greater or lesser extent by other corporate entities, whether 
through the ownership of its shares or through the existence of common officers or directors. 
Here, as in the Total Marketing case, there is no allegation of a “transfer of the work’’, and thus 
the work opportunities of the employees for whom the applicant has bargaining rights, other 
than to the extent already covered by the application as filed (i.e. the franchising through Wil- 
lett Foods Limited of ‘‘Mr. Grocer’’ stores), and apart from the sale of certain stores to A & P 
(which the applicant does not challenge). Were that to change, the full ‘“‘successor’’ and “related 
employer” provisions of the Labour Relations Act, together with its unfair labour practice provi- 
sions, would again be available to the applicant for the purpose of litigating any claims it might 
have. 


6. There is, of course, a companion section 89 complaint in these proceedings, as there was in 
Penmarkay, [1984] OLRB Rep. Sept. 1214, although the Board in that case did not deem it nec- 
essary to comment upon it. With respect to section 89 relief, the Board made it clear in 
Sunnylea Foods, [1984] OLRB Rep. Nov. 1640, and in Daynes Health Care Limited, (as yet 
unreported) Board File No. 2053-83-U, released March 5, 1985, that, in an appropriate kind of 
case, and at least where the corporate entity itself has disappeared, or has explicitly threatened 
to do so if a full measure of damages is claimed, the Board is not unprepared to affix liability to 
an individual or “‘person’’ acting on behalf of the corporate employer. But again, every corpora- 
tion must ultimately act through individuals, and the applicant has been unable to plead (nor, as 
in Sunnylea and Daynes, has prior litigation shown) a course of conduct anywhere close to the 
exceptional circumstances causing the Board to consider the steps it did in those latter two 
cases. 


7. On the basis of the foregoing, the request of the applicant to expand the list of parties beyond 
those already encompassed by the present proceedings is denied. 


as The applications and complaint involving Termarg Food Services Limited were not then 
heard on the merits. Instead, applications involving the Mr. Grocer operation franchised to RPKC 
Holding Corporation Limited (““RPKC’’) were scheduled for hearing beginning in May 1985. On 
April 29, 1985, Local 414 filed a complaint under section 89 naming DSL, Willett and RPKC as 
respondents; Local 414 did not seek to add Argcen, Argus or the Blacks. Another panel heard that 
complaint together with the scheduled applications. Those hearings ended in February 1986. The 
Board’s decision was released in June 1986: RPKC Holding Corporation Limited, [1986] OLRB 
Rep. June 828 (‘‘the RPKC case”). 


8. Local 414 did not name Argcen, Argus or the Blacks in the 7 subsection 1(4) appli- 
cations it filed in May 1985, nor in the 21 section 89 complaints it filed in July 1985. All outstanding 
applications and complaints by Locals 414 and 579 involving Mr. Grocer franchises, including 
those involving Termarg Food Services Limited, were eventually scheduled for hearing in June 
1986, together with all outstanding applications by franchisees under subsection 63(5). On April 
23, 1986, counsel for Locals 414 and 579 advised the Board by letter that they wished to amend the 
then outstanding subsection 1(4) applications and section 89 complaints to add Black and Hollinger 
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as respondents. The proposed respondents opposed the amendment at the opening of the June 
hearings before us. We adjourned consideration of the question and directed that particulars be 
given. They were, in 58 new subsection 1(4) applications and 58 new section 89 complaints filed in 
July 1986, together with 58 applications under section 63, with respect to 58 Mr. Grocer locations, 
including the 40 locations affected by applications and complaints which were still pending in June. 
All 174 new applications and complaints, together with the 110 then outstanding “old” section 89, 
63, 63(5) and 1(4) matters and the 10 termination applications which had been filed under subsec- 
tion 57(2) in 1984 by employees of Mr. Grocer franchisees, came before us on the August 1986 
continuation dates in the ‘old’? matters. Local 579 is the applicant/complainant in new filings 
involving the two aforementioned Sudbury locations, but Local 545 has been substituted for Local 
579 as applicant/complainant in new filings involving the Sturgeon Falls location. Local 414 is now 
the applicant/complainant with respect to 52 locations, having withdrawn with respect to three 
locations on August 12th. Black and Hollinger maintain their objection to being added as respon- 
dents in the old subsection 1(4) applications and section 89 complaints, and ask that they be 
deleted as respondents in the new ones. 


II 


9. The trade unions plead, as Local 414 did in March 1985, that: DSL became a wholly 
owned subsidiary of Argcen in August 1984, and publicly held shares in DSL were exchanged for 
shares in Argcen shortly thereafter; the Blacks, who controlled Argcen and DSL through other 
corporations and held directorships and senior executive offices in those corporations and in DSL, 
had become more actively involved in the management of DSL; the Blacks caused the replacement 
of the President of DSL in December 1984; the intended sale to The Great Atlantic and Pacific 
Tea Company Limited (“A & P’’) of a number of “Dominion” stores and related assets was 
announced in February 1985, and there was speculation that DSL would thereafter dispose of 
other retail operations. 


10. In addition, the unions now plead that, since mid-March 1985, the sale to A & P has 
closed and hundreds of DSL employees, including most of DSL’s head office staff, have been laid 
off; DSL assets in New Brunswick and Nova Scotia have been sold; Conrad Black (““Black’’) has 
bought the shares and taken over the corporate positions formerly held by his brother Montegu 
(including, as counsel for the unions conceded in argument, the position of Chairman of the Board 
of DSL); Argcen and other corporations have amalgamated to form Hollinger Inc.; Black has initi- 
ated what Hollinger’s interim financial statements describe as “‘the winding down and rationaliza- 
tion of Dominion’s ongoing activities”, including DSL’s now well publicized attempts to recover 
monies from its pension fund; the President of DSL was again replaced in late February 1986; and, 
Black and Hollinger ‘“‘are anxious to dispose of all their remaining holdings in the food business 
including the Mr. Grocer franchise operation carried on in Ontario through Willett’? and have 
engaged in extensive discussions with potential purchasers since March 1985. The following para- 
graph of the unions’ pleadings reflects the thrust of their allegations with respect to the period 
since the Termarg decision: 


Since March of 1985, it has become ever more clear that Dominion and/or Domgroup Ltd. has 
become a shell of a company under the direction and control of the new parent corporation Hol- 
linger, the individual respondent Mr. Black and others on their behalf, who have not previously 
taken an active role in grocery retailing or wholesaling. 


i Thus, since Hollinger is the legal successor of Argcen, the proposed respondents are 
two of the very persons whose proposed addition as respondents was considered by the Termarg 
panel in March 1985, and the proposed respondents now stand in the same relation to DSL and 
Willett as the two Blacks and Argcen did then. Counsel for the trade unions concedes that most of 
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the facts pleaded in support of their claims against Black and Hollinger either had occurred or 
were predicted by him when the Termarg case was argued. 


2: Counsel for Black and Hollinger argue that the claims now asserted against them are 
the very claims that were being asserted against them in March 1985, when the Termarg panel 
determined in their favour the question whether the Board would entertain those claims. They say 
that the allegations of fact now made in support of the renewed claims against them are materially 
unchanged from the allegations placed before the Termarg panel. They submit that the Board 
should refuse to permit the relitigation of the very issues disposed of in Termarg, either on princi- 
ples analogous to res judicata and issue estoppel or on the principles applied by the Board on appli- 
cations for reconsideration. In any event, they say the Termarg decision was right and that this 
panel should follow it even if not bound by the aforesaid principles to do so. 


13: Counsel for the unions submits that their pleadings disclose an arguable case for a single 
employer declaration which includes Black and Hollinger, because one object of a declaration 
under subsection 1(4) is “to ensure that the union representing employees is able to deal directly 
with the person or company possessing real economic control over them rather than with someone 
else who is their employer in name only”: Penmarkay Foods Limited, supra, at paragraph 40. He 
argues that we should not follow the Termarg decision because the Termarg panel did not have 
before it the allegations with respect to the period following March 1985 and because that decision 
is wrong. It is wrong, he says, because an application under subsection 1(4) should not be dis- 
missed as against a respondent without hearing the evidence which subsection 1(5) requires a res- 
pondent to adduce. The Termarg panel was wrong and unfair, he says, to conclude from his letter 
that access to “deep pockets’’ was the only object of the application under subsection 1(4). (We 
note that counsel does not say the Board should not have considered the letter. He acknowledges 
having waived the privilege which may otherwise have attached to it as an offer to settle potential 
claims.) In any event, he argues, the premise of the decision, and that of the decision in Total Mar- 
keting Incorporated, supra, on which it relies, is wrong: giving access to ‘‘deep pockets” is, in his 
submission, a legitimate use of the discretion granted to the Board in subsection 1(4). 


Ill 


14. In the courts, a question arising between parties is res judicata if it has already been 
decided, as between those parties or their privies, by a final judgment of a court which had juris- 
diction to deal with it. The previous decision creates an estoppel per rem judicatam. Court deci- 
sions refer to two distinct forms of estoppel: cause of action estoppel and issue estoppel. We need 
not explore in detail the differences between cause of action estoppel and issue estoppel, nor deter- 
mine whether issue estoppel is something distinct from estoppel per rem judicatam (as the language 
of some decisions suggests) or merely one kind of estoppel per rem judicatam. The purposes served 
by the doctrines of cause of action estoppel and issue estoppel were described by Laskin, J. (as he 
then was) in Angle v. Minister of National Revenue (1974), 47 D.L.R. (3d) 544, [1975] S.C.R. 248, 
at pp. 550-551 (D.L.R.): 


The basis of issue estoppel as well as of cause of action estoppel has been variously explained; 
for example, that it is “founded on considerations of justice and good sense” (see New Bruns- 
wick R. Co. v. British and French Trust Corp. Ltd. [1939] A.C. 1 at p. 19); that it is ‘founded 
upon the twin principles so frequently expressed in Latin that there should be an end to litiga- 
tion and justice demands that the same party shall not be harassed twice for the same cause” 
(Carl Zeiss case, [1967] 1 A.C. 853, per Lord Upjohn at p. 946, per Lord Guest at p. 933); that 
it is founded on “‘the general interest of the community in the termination of disputes, and in the 
finality and conclusiveness of judicial decisions; and ...the right of the individual to be protected 
from vexatious multiplication of suits and prosecutions...’’ (Spencer Bower and Turner, Res 
Judicata, 2nd ed. (1969), p. 10). Although, as Lord Reid said in the Carl Zeiss case, at p. 913, 
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“issue estoppel may be a comparatively new phrase” (and is also known, especially in American 
decisions and writings, as collateral estoppel or issue preclusion), as a principle it goes back 
almost two hundred years in English case law to the Duchess of Kingston’s Case (1776), 20 St. 
Tr. 355. It has been recognized as well in Canadian case law as the following statement by Mid- 
dleton, J.A., in McIntosh v. Parent (1924), 55 O.L.R. 552 at p. 555, attests: 


When a question is litigated, the judgment of the Court is a final determination 
between the parties and their privies. Any right, question, or fact distinctly put in 
issue and directly determined by a court of competent jurisdiction as a ground of 
recovery, Or as an answer to a claim set up, cannot be re-tried in a subsequent suit 
between the same parties or their privies, though for a different cause of action. The 
right, question, or fact, once determined, must, as between them, be taken to be con- 
clusively established so long as the judgment remains... 


In Town of Grandview v. Doering (1975), 61 D.L.R. (3d) 455 (S.C.C.), Mr. Justice Ritchie cited 
with approval the following passage from Phosphate Sewage Co. v. Molleson (1879), 4 App. Cas. 
801 at pp. 814-5 (per Earl Cairns L.C.): 


As I understand the law with regard to res judicata, it is not the case, and it would be intolerable 
if it were the case, that a party who has been unsuccessful in a litigation can be allowed to re- 
open that litigation merely by saying, that since the former litigation there is another fact going 
exactly in the same direction with the facts stated before, leading up to the same relief which I 
asked for before, but it being in addition to the facts which I have mentioned, it ought now to be 
allowed to be the foundation of a new litigation, and I should be allowed to commence a new lit- 
igation merely upon the allegation of this additional fact. My Lords, the only way in which that 
could possibly be admitted would be if the litigant were prepared to say, I will shew you that this 
is a fact which entirely changes the aspect of the case, and I will shew you further that it was not, 
and could not be reasonable diligence have been, ascertained by me before.... 


Bes While perhaps not bound by law to apply doctrines like res judicata and issue estoppel, 
the Board has found good reason to do so, as the Board observed in Arnold Markets Limited, 62 
GLECIOZ2: 


It seems obvious that as a general rule, once a fact or question has been put in issue and directly 
adjudicated upon in a proceeding before the Board, such adjudication should constitute a final 
determination of the matter between the same parties and conclusive evidence for or against 
them in any other proceeding before the Board which involves the same question or fact. It is 
our opinion that the Board ought, as a general rule, to apply a principle analogous to that of res 
judicata or estoppel with the result that it must accept an existing decision made by it on the 
merits as conclusive evidence for or against the parties or their privies in any subsequent pro- 
ceeding brought before it by the same parties and involving the same questions or facts decided 
by it in the first decision. 


(See also Canadian General Electric Company Limited, [1978] OLRB Rep. Apr. 384 and the deci- 
sions cited therein.) Of course, neither cause of action estoppel nor issue estoppel can operate 
against anyone other than a person whose position or claim was asserted in the proceedings which 
led to the decision or someone claiming under or through that person. The dismissal of one union’s 
claim that two employers be the subject of a single employer declaration cannot bar another trade 
union’s claim for such a declaration with respect to the same respondent employers, for example: 
Valentine Enterprises Contracting Limited, [1981] OLRB Rep. June 807. 


16. A party adversely affected by the determinative or preclusive estoppel effect of a Board 
decision may apply under subsection 106(1) of the Act for reconsideration of that decision. The 
principles usually applied by the Board in assessing requests for reconsideration have been 
reviewed in a number of cases. The following passage from K-Mart Canada Limited, [1981] OLRB 
Rep. Feb. 185 at paragraph 4 is illustrative: 
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To avoid abuse of the reconsideration provision and bring some finality to its adjudicated deci- 
sions the Board has adopted principles not unlike those of the courts. The Board will not nor- 
mally acceded to a request to reconsider unless the party requesting reconsideration intends to 
adduce new evidence which was not previously available to them by the exercise of due dili- 
gence, and then only where such additional evidence, if proved, would be likely to make a sub- 
stantial difference to the outcome of the cases. Reconsideration is therefore generally restricted 
to allowing a party to adduce evidence or make representations which it did not have a previous 
opportunity to raise. The Board may also consider such factors as the motives for the request for 
reconsideration in light of a party’s conduct, and the resulting prejudice to another party if the 
case is reopened. (See, generally, International Nickel Company of Canada, 63 CLLC 16,284; 
The Detroit River Construction Limited, 63 CLLC 16,260; National Steel Car Corporation 
Limited, [1966] OLRB Rep. Apr. 55; Canadian Union of General Employees, [1975] OLRB 
Rep. Apr. 320; York University, [1976] OLRB Rep. Apr. 187 affirmed, sub. nom. Jordan v. 
Ontario Labour Relations Board, York University Faculty Association, York University, 78 
CLLC 14,132, (Ont. Div. Ct.). 


The Board will also reconsider a decision founded on an undisputed error of fact, a decision which 
is clearly wrong in law, a decision which appears inconsistent with another decision in the same 
proceedings, a decision made without notice to a necessary party or a decision obtained by fraud or 
deceit. The Board may choose to reconsider a decision if the request raises significant and impor- 
tant issues of Board policy (John Entwistle Construction Ltd., [1979] OLRB Rep. Nov. 1096; 
Clifford Masonry Ltd., [1982] OLRB Rep. Jan 14), but the mere fact that the Board has changed 
its approach to like cases since making a decision may not be sufficient reason to reconsider it 
(County of Lambton, 65 CLLC 16,057). 


a7: Beyond its determinative or preclusive effect in subsequent proceedings involving the 
immediate parties, a Board decision in one case will also ordinarily have a persuasive influence on 
decisions in other disputes involving similarly situated parties. Reasons why that should be so are 
reflected in paragraph 22 of the Board’s decision in Oakwood Park Lodge, [1980] OLRB Rep. 
Oct. 1501: 


22. We do not wish to leave this matter without returning briefly to the views expressed by Pro- 
fessor Arthurs in Wickett and Craig [(1963), 13 L.A.C. 363]. There, it will be recalled, he distin- 
guished between the preclusive and persuasive effect of a previous decision; and while rejecting 
the former, held that a previous decision between the same parties should generally be followed 
unless it can be fairly distinguished or appears to be clearly wrong. This decision, of course, was 
made in an arbitration context, but the reliance interests and need for predictability and objec- 
tivity in decision-making are equally applicable to proceedings before the Board. Cases and 
decisions do not stand alone; they are part of a continuum. The Board does not face each prob- 
lem as a new and pristine blackboard never previously written on. As we have already pointed 
out parties can, and should, reasonably expect that if a decision has been rendered in an earlier 
proceeding which is related logically to a later one, the former must be taken into account. 
Decisions in earlier cases should not be undercut promiscuously by those in later cases. Later 
decisions should, unless there are overriding factors to the contrary, be consistent with those in 
earlier cases. Only in this way can respect for the system be maintained... 


IV 


18. Again, Local 414 did not expressly apply for reconsideration of the Termarg decision. 
Had it done so, that application would undoubtedly have been put before the panel which made 
the original decision, in accordance with the Board’s usual practice. Rather than apply for recon- 
sideration per se, Local 414 has simply sought again to achieve what it was denied in Termarg, this 
time with respect to a larger number of applications and complaints which, however, include the 
very application and complaint which had been before the panel in Termarg. The parties all recog- 
nized at the outset that the argument of the questions dealt with here would take on the aspect of a 
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reconsideration request and, in the end, none opposed this panel’s dealing with such a request, 
even though we are not the panel which made the original decision. 


19. Apart from the added question whether they are the subject of a cause of action or issue 
estoppel, the basic issues raised by the question whether Black and Hollinger should be or remain 
respondents in the proceedings now before us are exactly the same as those raised by Local 414’s 
application to add Black and Argcen as respondents in the Termarg proceedings. In the circum- 
stances, we agree with the respondents that the result of the Termarg decision ought to be treated 
as determinative of the questions before us, at least with respect to those proceedings in which 
Local 414 is applicant/complainant, unless the allegations of fact with respect to the period since 
mid-March 1985 materially alter the nature of or basis for the proposed claims or there is some 
other appropriate reason to reconsider the Termarg decision itself. 


20. None of the parties addressed themselves to the fact that Locals 545 and 579 were not 
parties involved in the Termarg case, and are not the successors, assigns or “privies” of Local 414 
in the matters before us. However persuasive the Termarg decision may be in assessing their right 
to have Black and Hollinger as respondents in these proceedings, it does not appear that any doc- 
trine analogous to res judicata or issue estoppel could fairly be applied to Locals 545 and 579 in 
respect of the Termarg decision. If it appeared that the possible difference between Local 414’s 
position and that of Locals 545 and 579 might affect the result, we would have invited the parties’ 
submissions on this point before coming to any firm conclusions. 


PA With respect to the unions’ argument that the facts here are new and different, when we 
compare the allegations before us with those which were put before the Termarg panel and con- 
sider the reasons that panel gave for their decision, it is apparent that the “new” facts are merely 
facts ‘‘going in exactly the same direction with the facts stated before.”’ There is nothing new in the 
allegation that the proposed respondents are exercising control over DSL; the added changes in 
the chain of control and the identity of those in ultimate control are immaterial if the Termarg pan- 
el’s analysis is correct. The allegations of further divestitures, of DSL’s having become a “shell” 
and of the proposed respondents’ intention to sell DSL or its remaining assets are new, but they 
merely amplify the unions’ original concern about the ability of DSL and Willett to satisfy any 
money award which may be against them in these and earlier Board and related arbitration pro- 
ceedings. It is quite clear that the amplitude of that concern was a matter of indifference to the 
Termarg panel, which concluded that neither actual nor anticipated inability of an employer to sat- 
isfy liabilities arising out of its collective bargaining relationship is by itself any reason to declare 
that that employer and the solvent entities which control it constitute one employer for the purpose 
of the Act. 


LD We do not see any reason to reconsider the Termarg panel’s acceptance of the state- 
ments of law and policy made by the Board in Total Marketing Incorporated. As for the panel’s 
application of those statements to the case before it, we are unable to accept counsel’s submission 
that it was unfair for the Termarg panel to conclude from his letter that Local 414’s ‘desire to 
insure the results of its various legal proceedings by way of further ‘deep pocket’’’ was the only 
object of Local 414’s application under subsection 1(4). We are bound to observe that the letter 
clearly gives that impression, as it shows Local 414 is content to drop any question of including 
additional respondents in a single employer declaration if those respondents guarantee that the 
union’s existing claims would be financially honoured. Furthermore, it does not appear that the 
panel drew that conclusion from the letter alone. The letter alerted the Termarg panel to the fact 
that this was the applicant’s major (if not only) object. The panel then noted, in paragraph 5 of its 
decision, that there was no allegation of ‘‘transfer of work” other than that covered by the appli- 
cation as originally filed, and made it clear that the result would have been different if there had 
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been such allegations. We might add that in the particulars it filed with the Termarg panel, Local 
414 had not alleged any other collective bargaining difficulty which it connected in some way with 
the control of DSL by the persons it sought to add as respondents. The Termarg panel’s focus on 
whether such difficulties had been pleaded is not inconsistent with the proposition that one object 
of a declaration under subsection 1(4) is ‘“‘to ensure that the union representing employees is able 
to deal directly with the person or company possessing real economic control over them rather 
than with someone else who is their employer in name only.” That statement of the proposition 
should not be taken out of context, and the significance of its last seven words should not be mini- 
mized. 


23: Many employers are corporations. Many corporations are under the ultimate control of 
one person. Such circumstances do not attract a declaration that the corporation and its directors 
or controlling shareholders are one employer for the purpose of the Labour Relations Act, in the 
absence of some labour relations problem involving a transfer of work or some other difficulty with 
the exercise or definition of bargaining rights. Putting it another way, a corporate employer is not 
“an employer in name only” in the sense intended by the quoted phrase by reason only of its being 
closely held or having a small number of executive decision makers or having a modest or dimin- 
ishing net worth. It should not be overlooked that statements of the sort quoted are made in cases 
in which the nominal employer is heavily dependent on one sole or dominant supplier or customer 
or revenue source (generally, but not necessarily, an employer or former employer of persons rep- 
resented by the applicant trade union who do or did work like that now undertaken by the nominal 
employer) whose dictates, enforced through the exercise of its economic power, make it a ghost at 
the bargaining table. 


24, In Carroll Electric (1982) Limited, [1983] OLRB Rep. August 1275, the potential inabil- 
ity of one respondent to satisfy collective agreement liabilities was one of the considerations which 
led the Board to grant a single employer declaration. In that case, the Board found a scheme by an 
employer to defeat the bargaining rights of the union which represented its employees by transfer- 
ring its business to a shell company over which it exercised significant control, with the result that, 
but for a declaration under subsection 1(4), the assets of the former would be isolated from the lia- 
bility consequences of the intended wholesale refusal by the interposed shell company to recognize 
the union’s bargaining rights or abide by the terms of the applicable collective agreement. It was 
this unfair labour practice element, among other features, on which the Board in Carroll Electric 
distinguished the decision in Total Marketing Incorporated, supra. In this case, however, the trade 
unions do not plead, and in argument expressly declined to allege, that DSL’s alleged “shell” con- 
dition is the result of any attempt by the proposed respondents to remove assets from exposure to 
the unions’ claims under their collective agreements or the Act or to frustrate collective bargaining 
or is otherwise the result of an unfair labour practice. 


2% An applicant trade union is not entitled as of right to a declaration under subsection 
1(4) when it is established that respondents carry on associated or related businesses under com- 
mon control or direction. Those conditions are merely the prerequisites to the exercise by the 
Board of a discretion to grant or withhold a single employer declaration. The Board will be guided 
in the exercise of that discretion by its understanding of the labour relations purpose of the subsec- 
tion. Subsection 1(5) casts on respondents an obligation to adduce all facts within their knowledge 
that are material to the allegation that they are or were under common control or direction. We 
agree with counsel for the unions that the adequacy of an applicant’s pleading of that allegation 
should not ordinarily be the basis of a decision to dismiss before hearing the respondents’ evi- 
dence: Guaranteed Insulation ’77 Limited, [1981] OLRB Rep. Oct. 1394. It does not follow, how- 
ever, that there are no circumstances in which the Board could dismiss a subsection 1(4) appli- 
cation before hearing the respondents’ evidence. 
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26. Before hearing any evidence in a proceeding before it, the Board may (but is not 
obliged to) invite an applicant or complainant to state or set out in writing all of the material facts 
on which it relies in asking for the relief claimed, not just those facts which it may be obliged by a 
prescribed form, or by section 72 of the Board’s Rules of Procedure, to particularize. Counsel for 
the unions concedes that the Board can do that in proceedings involving the application of subsec- 
tion 1(4). When it does so, it may consider whether, assuming the truth of the facts alleged, includ- 
ing the allegation that the respondents are or were at all material times carrying on associated or 
related activities or businesses under common control or direction, it would exercise its discretion 
under subsection 1(4) in the applicant’s favour. That is the sort of inquiry on which the Termarg 
panel embarked with respect to the proposed addition of respondents to the subsection 1(4) appli- 
cation. We see nothing improper in its having done so, nor any reason to reconsider the result at 
which it arrived. 


Saif We engaged in the same sort of inquiry with respect to the questions considered here. 
At several points, we invited counsel for the unions to amplify what appeared in the documents 
filed, by asking questions in the form “Do you allege that ...?”” Counsel’s answers were often in the 
form “We have no evidence that ...” It is important to note here, as we did then, that when engag- 
ing in this sort of inquiry the Board’s focus is not on what evidence the applicant may have or the 
likelihood that it can prove what it alleges, but merely on what the applicant chooses to allege. We 
do not denigrate in any way counsel’s statement that he considers it would be irresponsible of him 
or his clients to make allegations, particularly allegations of wrong-doing, which he has no expecta- 
tion of proving. The fact remains that the purpose of hearing evidence is to determine whether 
contested allegations of fact are true. There is no reason to hear evidence if the only allegations an 
applicant makes would not, if proven or admitted, lead the Board to grant it the relief it seeks. 


28. We are satisfied that the Termarg panel’s decision that the Blacks and Argcen not be 
added as respondents to Local 414’s subsection 1(4) application should not be disturbed on recon- 
sideration. We are also satisfied that that decision should now preclude Local 414 from adding 
Black and Hollinger as respondents in the subsection 1(4) applications before us on the facts it has 
alleged. Even if that decision were not preclusive for Local 414, we are satisfied that if all its alle- 
gations were proven true we would not exercise our discretion to include Black or Hollinger in any 
single employer declaration which might otherwise result in these matters. As Locals 545 and 579 
rely on the same allegations in support of similar claims, we have come to the same conclusion with 
respect to their section 1(4) applications. Accordingly, the request of Locals 414 and 579 to add 
Black and Hollinger as respondents in the “‘old’’ subsection 1(4) applications is denied, and the 
“new” subsection 1(4) applications of all three unions are dismissed as against Black and Holling- 
oh i 
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29. The argument of the questions addressed here proceeded on the implicit assumption 
that the unions have pleaded a prima facie unfair labour practice case against at least some of the 
entities it asks the Board to include in a single employer declaration. Had we concluded that Black 
and Hollinger were proper respondents to the unions’ applications for a single employer declara- 
tion, we would have concluded that they were proper respondents to their section 89 complaints as 
well. That is because it can be argued that entities declared to be a single employer for the pur- 
poses of the Act are jointly and severally liable for breaches of the Act committed by any one of 
them during the period for which the declaration is effective. Because we have concluded that nei- 
ther Black nor Hollinger is a proper respondent to the subsection 1(4) applications, we must con- 
sider whether they are nevertheless proper respondents to the unions’ section 89 complaints. 


nS77 


30. In the complaints before us, the complainant trade unions do not allege that either of 
the proposed respondents has planned, ordered or participated in any behaviour now alleged to 
constitute an unfair labour practice. The only basis on which the unions suggest that either Black 
or Hollinger could remain proper respondents to the section 89 complaint if they are not also res- 
pondents to the subsection 1(4) application is the theory that those who actively control a corpo- 
rate employer are personally liable for the wrongdoing of anyone acting on behalf of that employer 
even if they have not personally planned, ordered, committed or otherwise participated in that 
wrongdoing. In other words, counsel for the union argues that those who actively control a corpo- 
rate entity have a vicarious liability which is as broad as that of the employer itself. The sections 
which the unions say have been breached are sections 50, 64, 66 and 67. Nothing in the language of 
these sections supports the unions’ proposed extension of vicarious liability to directors and con- 
trolling shareholders. While the language of sections 64 and 66 exposes persons “‘acting on behalf 
of an employer’ to liability for their own personal behaviour and its consequences, that does not 
put such persons in the same position as employers with respect to the acts of other employees or 
agents of the employer. The unions have not alleged a prima facie case against either Black or Hol- 
linger under section 89 of the Act. Therefore, the applications of Local 414 and 579 to add Black 
and Hollinger as respondents to the “old” section 89 complaints is denied, and the three unions’ 
“new” section 89 complaints are dismissed as against them both. 


31. From the material filed in the Termarg case, it appears that this vicarious liability theory 
was the only basis on which Local 414 argued that the proposed respondents there were proper res- 
pondents to its section 89 complaint independent of any exposure created by its subsection 1(4) 
application. The breaches of the Act alleged there were broader than those alleged here. At that 
point, Local 414 took the position that the decision to close DSL’s stores and the decision to 
embark on the franchise program through Willett both constituted violations of the Act, whereas 
at this point, the unions accept the finding in the RPKC case that those decisions did not violate 
the Act. Even in that context, however, Local 414 was not alleging direct participation in unfair 
labour practices by the then proposed respondents. With respect to the section 89 complaint, the 
particulars filed with the Termarg panel said only this: 


We wish, in fairness, to make clear our position with respect to the Section 89 Complaint. We 
have no direct knowledge of any misconduct specifically attributable to those parties which it 
sought to add. The Complaint as drawn, alleges in effect, inter alia that the decision to embark 
upon the franchising scheme and, a fortiori, the decision to persist in it violated the pleaded sec- 
tions of the Labour Relations Act. It is our position that, in the circumstances of such a basic 
corporate decision which is alleged to be unlawful, the appropriate respondents include those 
who exercise direction and control of that organization. 


This is the claim to which the Termarg panel was responding in paragraph 6 of its decision. Read in 
isolation from that context, that paragraph might be taken to imply that the Board will not grant 
any remedy against a respondent whose behaviour otherwise contravenes the Act if that respon- 
dent is “‘an individual or ‘person’ acting on behalf of [a] corporate employer” unless “the corporate 
entity itself has disappeared, or has explicitly threatened to do so if a full measure of damages is 
claimed” or the respondent has engaged in “‘a course of conduct anywhere close to the exceptional 
circumstances causing the Board to consider” granting a remedy against the individual respondents 
in Sunnylea Foods, [1981] OLRB Rep. Nov. 1640. As it was not alleged before the Termarg panel 
that the proposed respondents or any of them had themselves planned, ordered or participated in 
behaviour alleged to constitute an unfair labour practice, any suggestion that the proposed respon- 
dents might not have been proper respondents even if such allegations had been made would have 
been obiter dicta. Even if, in its context, the language of paragraph 6 of the Termarg decision rep- 
resents anything more than a rejection of the theory of vicarious liability advanced by Local 414, 
faithfulness to principles analogous to doctrines of cause of action estoppel and issue estoppel 
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would not have required us to conform to views expressed in obiter dicta. In any event, our deci- 
sion in this case does not rest on any notion that there are circumstances in which the Board will 
decline to inquire into a section 89 complaint against a respondent merely because that respondent 
is an individual or because that respondent is an officer or shareholder of a corporate employer. In 
both this and the Termarg case, it has been unnecessary to decide whether there are any such cir- 
cumstances. 


On In the result, neither Black nor Hollinger shall be or remain a respondent in, and their 
names shall hereafter be deleted from the titles of, these proceedings. 


[Schedules “A” to “C”’ omitted: Editor] 


2866-85-R; 2867-85-R; 2868-85-R; 3067-85-R; 0882-86-R United Food and Com- 
mercial Workers International Union, Local 175 and 633, Applicant, v. New 
Dominion Stores Inc., The Great Atlantic & Pacific Company of Canada Limited, 
Respondents, v. Retail, Wholesale & Department Store Union, Local 528, Inter- 
vener; United Food and Commercial Workers International Union, Locals 175 
and 633, Applicant, v. New Dominion Stores Inc., The Great Atlantic & Pacific 
Company of Canada Limited, Respondents, v. Retail, Wholesale & Department 
Store Union, Local 414 AFL-CIO-CLC, Intervener; United Food and Commer- 
cial Workers International Union, Locals 175 and 633, Applicant, v. New Domin- 
ion Stores Inc., The Great Atlantic & Pacific Company of Canada Limited, Res- 
pondents, v. Retail, Wholesale & Department Store Union, Local 414, AFL-CIO- 
CLC, Intervener; United Food and Commercial Workers International Union, 
Locals 175 and 633, Applicant, v. New Dominion Stores Inc., The Great Atlantic 
& Pacific Company of Canada Limited, Respondents, v. Retail, Wholesale & 
Department Store Union, Local 414, Intervener; United Food and Commercial 
Workers International Union, Locals 175 and 633, Applicant, v. New Dominion 
Stores Inc., The Great Atlantic & Pacific Company of Canada Limited, Respon- 
dents, v. Retail, Wholesale & Department Store Union, Local 414, Intervener 


Sale of a Business - New Dominion stores converted to A & P stores - Whether prior deci- 
sion that scope clauses be restricted to street addresses should be followed - Whether purpose of s.63 
to preserve existing rights from possible future transactions 


BEFORE: S. A. Tacon, Vice-Chairman, and Board Members G. O. Shamanski and B. L. Arm- 
strong. 


APPEARANCES: Harold F. Caley and Wayne Hanley for the applicant; David Churchill-Smith, 
Charles R. Robertson and Tom Zakrzewski for the respondents; James Hayes, D. G. Collins, Leo 
J. Grandbois and Robin W. McArthur for the intervener. 


DECISION OF THE BOARD; October 30, 1986 
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ig The above applications are brought under section 63 of the Labour Relations Act by the 
United Food and Commercial Workers International Union, Locals 175 and 633. With respect to 
Board File 2866-85-R, the Retail, Wholesale & Department Store Union, Local 528, and, with 
respect to the remaining four applications, the Retail, Wholesale & Department Store Union, 
Local 414 are added to these proceedings as interveners. The parties agreed that these matters 
shall be heard together. For convenience, the applicant is referred to as the UFCW and the inter- 
veners collectively as the RWDSU unless reference to the specific local is also necessary. 


ey The parties further agree that, for the purposes of these applications, the Board could 
transpose the findings of fact in a decision of the Board, differently constituted, in New Dominion 
Stores Inc., [1986] OLRB Rep. Apr. 519 (hereinafter referred to as the MacDowell decision) to 
the instant circumstances. In that case, the applicants and respondents were identical to those par- 
ties in the instant applications. Intervener #1 was the UFCW Local 206 and intervener #2, which 
was refused standing in an oral ruling, was the United Steelworkers of America. The MacDowell 
decision dealt with a former “New Dominion Store” in Chatham for which the UFCW Local 206 
held bargaining rights which was “‘converted” to an A & P store, thereby creating a conflict with 
the UFCW Locals 175 and 633 which held province-wide bargaining rights for A & P stores. 


3. While it is necessary to refer to the MacDowell decision in more detail, it is appropriate 
at this juncture to note that the decision amended the scope clause of the UFCW Local 175 and 
633 collective agreement to exclude the Chatham store by reference to its street address 
and,further, restricted the UFCW Local 206 scope clause to that street address. Also at issue in the 
MacDowell decision was a question of intermingling. The Board did not find intermingling had 
occurred within the meaning of the Act and, consequently, the excerpts from the MacDowell deci- 
sion do not include references to that issue as a matter of fact or law. 


4, The Board next sets out the following passages from the MacDowell decision. 


7. For many years the applicants, UFCW Local 175 and 633, have represented the employees 
working in A & P’s retail food stores across Ontario. For many years there has been a prov- 
ince-wide, multi-store collective agreement regulating the terms and conditions of employment 
for those employees. The agreement currently covers approximately 105 stores and 9,000 
employees: 3,000 to 4,000 full-time employees, and 5,000 to 6,000 part-time employees. The rel- 
evant portions of the “recognition clauses” are as follows: 


1.01 The Company recognizes Local Union 175 as the exclusive bargaining agent for 
all employees of the Company in its Retail Stores located in the Province of Ontario, 
save and except Assistant Store Managers, persons above the rank of Assistant Store 
Manager, Meat Department employees, persons regularly employed for not more 
than twenty-four (24) hours per week and students employed in off school hours and 
during the school vacation period. 


1.02 The Company recognizes Local Union 633 as the exclusive bargaining agent for 
all Meat Department employees of the Company in its Retail Stores located in the 
Province of Ontario, save and except persons regularly employed for not more than 
twenty-four (24) hours per week and students employed in off school hours and dur- 
ing the school vacation period. 


1.03 The term “employee” or “employees”’ as used in this Agreement, unless clearly 
specified otherwise shall mean only those employees who are included in the bargain- 
ing unit, as described in Sections 1.01 and 1.02 above. 


PART TIME 


1.01 The Company recognizes the Union as the exclusive collective bargaining agent 
for all employees of the Company in its Retail Stores located in the Province of Ontar- 
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io, regularly employed for not more than twenty-four (24) hours per week and students 
employed during off school hours and during the school vacation period. 


1.02 The term “‘employee” or “employees”’ as used in this Agreement, unless clearly 
specified otherwise shall mean only those employees who are included in the bargain- 
ing unit, as described in Section 1.01 above. 


[emphasis added] 


All of A & P’s retail employees fall into one of these three employee groupings: “‘full-time’’, 
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“part-time’’, ““meat department’”’. 


8. In the spring of 1985, A & P purchased some 92 retail food stores from Dominion Stores Lim- 
ited (‘‘Dominion”’). That transaction closed on or about April 29, 1985. The details are not rele- 
vant here, save to note that Dominion did not dispose of all of its retail food stores. There are 
approximately 30 stores still owned by Dominion; however, after April 29, 1986, that company 
will no longer be entitled to use the name ‘“‘Dominion’’. We do not know precisely what will 
happen to those stores, but it is clear that they will not be operated or described as ““Dominion” 
stores. 


9. For commercial reasons, A & P initially intended to maintain the separate identity and opera- 
tion of the 92 stores it had acquired from Dominion. To accomplish this purpose, A & P incor- 
porated a wholly-owned subsidiary named New Dominion Stores Inc. A & P and New Domin- 
ion shared an integrated warehousing facility, but the store operations themselves were kept 
separate. The employees who formerly worked for Dominion became employees of New 
Dominion, which paid their wages and otherwise assumed the responsibilities of employer. 
There was no immediate impact on the bargaining rights of the applicants or the employees they 
represent. Pursuant to section 63 of the Labour Relations Act, New Dominion, as a successor 
employer, assumed any outstanding collective bargaining obligations which Dominion may have 
had with its employees, including those in the Chatham store. In the Chatham store, the 
employees are represented by Local 206 which has entered into a collective agreement with New 
Dominion which is to expire in September 1986. The recognition clause of that collective agree- 
ment reads as follows: 


1.01 The Union shall be the sole and exclusive bargaining agent for all employees of 
New Dominion Stores, Inc. at its retail stores in Chatham and Wallaceburg, and the 
townships of Dover and Chatham, Ontario, save and except Store Managers, persons 
above the rank of Store Manager, Assistant Store Manager. 


1.02 The wages, working conditions and all other matters relative to persons regularly 
employed for not more than twenty-four (24) hours per week and students employed 
during the school summer vacation period shall be only as outlined in Appendix ““B’’. 


10. Although A & P decided initially not to integrate the ““Dominion”’ stores into its existing 
chain of retail foods stores, there are some recognition that these stores had become part of the 
A & P corporate family. The integrated warehouse facility is one example, but there were 
others at the local level. 


12. On Saturday, January 25, 1986, the Chatham New Dominion store closed as usual at 9:30 
p.m. The following day all “Dominion” signs and logos were removed from the premises and 
equipment, and A & P signs or logos put in their place. From Monday, January 27th to Wednes- 
day, January 30th, products with the Dominion label were removed from the shelves and 
replaced by A & P private label stock. This task was accomplished by the local staff, with the 
assistance of managers and assistant managers from A & P stores in Windsor and Wallaceburg. 
The Chatham New Dominion store which was previously identified for corporate purposes as 
New Dominion store number 980, became A & P store number 362. For all intents and pur- 
poses, it is now the same as any other A & P store. The A & P assistant store manager who 
came over in May 1985 to assist in the transition to New Dominion has returned as the manager 
of what has now become the second A & P store in Chatham. 
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13. Since and end of January 1986, other New Dominion food stores have been converted into 
A & P stores - although there are a number of stores which are still being run by A & P as “‘Do- 
minion” stores. Labour relations policies are controlled centrally by A & P, but New Dominion 
stores continue to have different pricing, advertising and marketing policies. However, those 
New Dominion locations recently converted to A & P stores are indistinguishable from the A & 
P stores covered by the applicants’ collective agreement. The employees in Chatham will be 
paid by A & P, which will undertake all employer responsibilities with respect to unemployment 
insurance, income tax deductions, Workers’ compensation, etc. Indeed, counsel for the respon- 
dents advised the Board that, as of February 23, 1986, New Dominion will no longer exist as an 
independent corporate entity, but will become the “New Dominion Stores Division” of A & P. 
Counsel for the respondents was not sure of the precise details or time table for winding up the 
affairs of New Dominion Stores, Inc., nor was he sure whether there would be any formal trans- 
fer to A & P of assets nominally owned by New Dominion. He submitted that, as a practical 
matter, formal legal ownership really does not matter very much because New Dominion was, 
in any event, a wholly-owned subsidiary of A & P, and thus, subject to its total control. In the 
case of the Chatham store, A & P has, in fact, assumed total control over the assets, stock-in- 
trade, equipment and business formerly operated at that location by New Dominion, and has 
directed the various renovations and changes mentioned above. As counsel for the respondents 
pointed out, since this business re-organization was “‘all in the family”, the precise legal details 
are not particularly relevant - at least for labour relations purposes. For example, in the case of 
the employees working at the Chatham New Dominion store, it is apparent that A & P has, de 
facto, become their employer. 


5: With respect to the legal issues, apart from the intermingling aspect which is not here 
relevant, the MacDowell decision concluded as follows: 


18. We have no difficulty in concluding that there has been a transfer to A & P of at least part of 
the business of New Dominion - namely, the Chatham store. Indeed, it would appear that the 
corporate re-organization described by the respondents will ultimately result in A & P becoming 
the employer of all of the individuals now working in the New Dominion stores even if those 
stores continue to operate under the ‘““Dominion” logo. We find that there has, therefore, been 
a “transfer” of a “business” or “‘part of a business”’ from New Dominion to A & P and that pur- 
suant to section 63 of the Act A & P is the successor to New Dominion in respect of the collec- 
tive bargaining obligations formerly existing between Local 206 and New Dominion.... 


22. ... it is necessary for the Board to exercise its authority under section 63(4) of the Act to 
define the like bargaining unit and resolve the apparent conflict between the two collective 
agreements to which A & P has become bound by virtue of section 63(2) of the Act. In our 
view, the most sensible way of doing so is to amend the provincial collective agreement so as to 
preclude its application to the former New Dominion store where Local 206 has bargaining 
rights, and to amend the current Local 206 agreement to make it clear that it does not apply to 
the other stores that exist or may be opened in the Chatham-Wallaceburg area. Our intention is 
to preserve but also confine the rights of Local 206 to the store where it had bargaining rights 
prior to the transaction under review. 


6. It is now necessary to specify in somewhat greater detail the “‘conversions” which gave 
rise to these applications. In Board File 2866-85-R, three former “New Dominion” stores located 
in Sault Ste. Marie on Churchill Boulevard, Northern Avenue and Bay Street became “A & P” 
stores and a further New Dominion store closed. There are apparently three other A & P stores in 
Sault Ste. Marie which we may term “traditional” A & P stores, i.e., which were not former New 
Dominion stores. Board File 2867-85-R concerns two converted stores at 1147 Barton Street and 
967 Fennell Avenue in Hamilton where there are also four traditional A & P stores including ones 
at 2500 Barton and 952 Fennell and one in nearby Dundas. As well, one New Dominion store con- 
tinues to operate under that name in Dundas. Board File 2868-85-R deals with two converted 
stores in London, on Huron Street and Wonderland Road; five traditional A & P stores also oper- 
ate in London and one other New Dominion store has been closed. In Board File 3067-85-R, three 
former New Dominion stores became A & P stores (Geneva Street in St. Catharines, Chemong 
Road in Peterborough and Midtown Drive in Oshawa). Traditional A & P stores in those areas 
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consist of: four in St. Catharines, two in Peterborough and two in Oshawa. It should also be noted 
that one ‘“‘old’’ Dominion store was not purchased by A & P in the initial sale and continues to 
operate in St. Catharines although the vendor is no longer able to use the name “Dominion’’, and 
one “‘old”” Dominion store was not purchased and later closed in Peterborough. Finally, Board File 
0882-86-R concerns three converted stores in Brampton (on Vodden, Main Street and Sandalwood 
Parkway) where two other traditional A & P stores operate as well. 


if, In the Board’s view, this detail places the issue of the conversions in the necessary con- 
text of A & P’s entire operations in the various locales. As is apparent from the examples in Ham- 
ilton, the ‘““converted”” A & P stores may well be in relatively close proximity to traditional A & P 
store locations. 


8. Counsel for the applicants urged the Board to follow the MacDowell decision to both 
amend the UFCW province-wide scope clause to exclude the specific “conversions” and also to 
restrict the RWDSU scope clauses to the street addresses in those municipalities where conver- 
sions have occurred. Counsel submitted that the UFCW was not challenging the bargaining rights 
of the interveners at the ‘“‘converted”’ stores themselves. However, counsel contended that the 
UFCW was entitled to retain its province-wide bargaining rights with only the minimal incursions 
necessitated by section 63 and that the interveners must “‘fit into” the existing and otherwise geo- 
graphically unlimited bargaining rights held by the applicants. Essentially, counsel argued that the 
RWDSU should bear the risk of uncertainty in the future rather than the UFCW which had a 
prima facie right to represent bargaining unit employees at all A & P stores. That is, should A & P 
decide to open a new store under the ‘““New Dominion stores”’ division or should a ‘“‘converted”’ 
store move elsewhere in the municipality, for example, the UFCW should be entitled to represent 
those employees, otherwise the interveners would be gaining rather than merely preserving their 
bargaining rights existing at the time of the conversion. For the Board not to restrict the interven- 
ers’ scope Clauses to street addresses, it was asserted, would continue, rather than resolve, the con- 
flicts between the collective agreements of the UFCW and RWDSU. Moreover, counsel stressed 
that, given the conversions might well result in closure of traditional A & P stores in close geo- 
graphic proximity, to the detriment of the UFCW bargaining unit members and notwithstanding 
the pre-eminent bargaining rights of the UFCW in the A & P organization. In support, counsel 
referred to the following cases: Loblaw Groceterias Co. Limited, [1973] OLRB Rep. Jan. 72; 
Simcoe Block (1979) Limited, [1982] OLRB Rep. Jan 118; Pinecrest Products Limited, [1972] 
OLRB Rep. Nov. 973; Hotel Dieu of Kingston, [1984] OLRB Rep. June 816; The Oshawa 
Wholesale Limited, [1965] OLRB Rep. Feb. 589. Finally, counsel emphasized that, in addition to 
the MacDowell decision, similar ‘conversions’? have been dealt with by agreement of the parties 
therein in Board File No. 2869-85-R and Board File No. 0217-86-R. In the former instance, the 
scope clause of the intervener United Steelworkers of America was restricted to the relevant street 
address in Sarnia, notwithstanding that the intervener apparently held bargaining rights in Sarnia 
and Lambton County. In the latter application, although a Board decision has not as yet issued, 
the parties agreed to restrict the scope clause of the intervener United Steelworkers of America, 
Locals 14045 and 14974 to three street addresses in Windsor, although the intervener’s bargaining 
rights were apparently municipal-wide. In summary, counsel submitted the Board should follow 
the MacDowell decision and the ensuing “‘pattern” represented in the Board files just noted. 


9. Counsel for the respondent indicated that the respondent was prepared to follow the 
MacDowell decision, where the matter was fully argued, in the instant case and concurred that the 
MacDowell result had been adopted on agreement in two other instances. Counsel informed the 
Board that A & P now operates New Dominion Stores Inc. as a division within the corporation as 
distinct from what may be termed the “A & P” division. As a general principle, counsel agreed 
with counsel for the interveners that the Board should not anticipate future events. 
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10. Counsel for the interveners submitted that the ‘“‘second”’ conclusion of the MacDowell 
decision, that the interveners’ scope clauses should be restricted to street addresses, should not be 
followed. It was stressed that the scope clause of Local 414, while couched in ‘‘municipal-wide”’ 
terminology, was tantamount to a province-wide agreement. Counsel did acknowledge that Local 
528 in Sault Ste. Marie did more closely approximate the circumstances in the MacDowell decision 
dealing with Chatham but, again, submitted the intervener should not be restricted to street 
addresses. Counsel contended that New Dominion Stores Inc. was a large operation capable of 
continuing as a separate entity within the corporate structure without intermingling. What the 
interveners wished to preserve were their existing broad bargaining rights. Given the rapidly 
changing nature of the retail food industry, counsel argued the Board should neither anticipate 
future conflicts between the bargaining rights of the applicants and the interveners nor should the 
Board seek to resolve that potential conflict in the absence of a specific factual context. To restrict 
the interveners’ clauses to street addresses, it was asserted, would actually precipitate an erosion of 
those rights should specific street addresses change and/or should additional stores be opened by 
New Dominion Stores division. Counsel submitted that the Board need not go beyond amending 
the UFCW scope clause to resolve the existing conflicts created by the ‘“‘conversions” and, to do 
more, would serve to ‘‘extend” the UFCW’s bargaining rights. That is, the resolution proposed by 
the interveners’ counsel would maintain the status quo, protecting the applicants without harming 
the interveners and without prejudice to the company. Counsel distinguished those cases referred 
to by counsel for the applicants on the ground that the “transferred” units were not broad based, 
that is, virtually province-wide. With reference to the MacDowell decision, counsel noted that the 
applicant and intervener therein were both locals of the UFCW and, further, his representations 
might well not have been made in that case. 


we The relevant sections of the Act read: 
63.-(1) In this section, 
(a) “business” includes a part or parts thereof; 


(b)  ‘“‘sells’’ includes leases, transfers and any other manner of disposition, and 
“sold” and “sale” have corresponding meanings. 


(2) Where an employer who is bound by or is a party to a collective agreement with a trade 
union or council of trade unions sells his business, the person to whom the business has been 
sold is, until the Board otherwise declares, bound by the collective agreement as if he had been 
a party thereto and, where an employee sells his business while an application for certification 
or termination of bargaining rights to which he is a party is before the Board, the person to 
whom the business has been sold is, until the Board otherwise declares, the employer for the 
purposes of the application as if he were named as the employer in the application. 


(4) Where a business was sold to a person and a trade union or council of trade unions was the 
bargaining agent of any of the employees in such business or a trade union or council of trade 
unions is the bargaining agent of the employees in any business carried on by the person to 
whom the business was sold, and, 


(a) any question arises as to what constitutes the like bargaining unit referred 
to in subsection (3); or 


(b) any person, trade union or council or trade unions claims that, by virtue of 
the operation of subsection (2) or (3), a conflict exists between the bargain- 
ing rights of the trade union or council of trade unions that represented the 
employees of the predecessor employer and the trade union or council of 


1384 


trade unions that represents the employees of the person to whom the busi- 
ness was sold, 


the Board may, upon the application of any person, trade union or council of trade unions con- 


cerned, 
(c) define the composition of the like bargaining unit referred to in subsection 
(3) with such modification, if any, as the Board considers necessary; and 
(d) amend, to such extent as the Board considers necessary, any bargaining 
unit in any certificate issued to any trade union or any bargaining unit 
defined in any collective agreement. 
i, The parties did not dispute, and the Board so finds, that what occurred in the instant 


applications, as in Chatham, constituted a transfer of a business or part of a business within the 
meaning of section 63 of the Act and, therefore, that A & P is the successor employer in respect of 
the collective bargaining obligations formerly extant between the interveners and New Dominion 
Stores Inc. Moreover, there was no disagreement, and the Board so directs, that the recognition 
clause of the UFCW collective agreement must be amended to exclude those “‘converted”’ stores 
through reference to street addresses as, otherwise, there is an apparent conflict between the col- 
lective agreements of the UFCW, Locals 175 and 633, and of the RWDSU Local 414 or 528. 


13: What is vigorously disputed by the interveners, however, is the further direction in the 
MacDowell decision that the scope clause of the intervener be correspondingly restricted to the rel- 
evant street addresses. There was no suggestion that the Board was bound by the MacDowell deci- 
sion as a matter of stare decisis or res judicata nor is it apparent that the interveners’ arguments in 
the instant case were made before that panel. On the other hand, the Board should not lightly 
reach a different conclusion given that the MacDowell decision was followed in two subsequent 
instances on agreement of the parties therein. While the intervener in the MacDowell decision was 
another local of the same International, the UFCW, that was not the case in the other two 
instances wherein the USWA held the bargaining rights in the stores affected. And, all the appli- 
cations arise in the same factual context, namely, the “conversion” of a number of New Dominion 
Stores to A & P stores. On the other hand, the bargaining rights of the former Dominion empire, 
and subsequently New Dominion Stores Inc., were held by the intervener Local 414 across the 
province with relatively few exceptions, one of those exceptions being a sister RWDSU Local 528. 
Counsel for the interveners points to the considerable reach of the RWDSU’s bargaining rights in 
urging that a decision or pattern dealing with the ‘‘exceptions”’ are not analogous. 


14. By virtue of section 63(4) of the Act, the Board has a discretion to define the “like” 
bargaining unit and amend whatever other bargaining unit definition considered necessary to 
resolve the conflict between bargaining rights created by the operation of section 63. To state the 
issue so simply, however, belies the complex nature of the problem. As is evident from the elo- 
quent and thoughtful submissions of counsel, sound arguments may be marshalled in support of 
both positions. 


15: Section 63 of the Act is conservative, its intent is to preserve existing bargaining rights 
from the exigencies of commercial transactions, to provide some stability to those bargaining 
rights. But the concept of “‘preservation”’ contrasts both with “expansion” and “‘diminution’’. That 
the Board has not permitted section 63 to serve as a vehicle for expanding bargaining rights was 
not disputed. Conversely, however, the Board should not interpret section 63 so as to restrict bar- 
gaining rights beyond the minimum needed to resolve the conflict in bargaining rights created by 
the operation of section 63 itself. In making this determination, the Board has regard to the scope 
of the bargaining rights of the bargaining agents prior to the commercial transaction involved, the 
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nature and scope of the commercial transaction itself and other relevant circumstances. This mini- 
malist approach also implies that the Board should do no more than resolve existing conflicts. 
Obviously, the resolution, of itself, must not generate further conflicts in bargaining rights. How- 
ever, neither should the Board anticipate future conflict or seek to resolve potential conflict apart 
from a specific factual context. In short, the Board must have regard to the circumstances of each 
case in the context of a conservative resolution of the matters with which section 63(4) of the Act is 
concerned. 


16. In the instant case, the “converted” stores constitute a small proportion of the stores 
covered by the UFCW province-wide collective agreement with A & P and by the RWDSU, Local 
414, collective agreement with New Dominion Stores, now operated as a separate division of the 
corporate parent. The RWDSU Local 414 bargaining rights are certainly “broadly based” whether 
described as “extended municipality” or “‘virtually province-wide’’. While the RWDSU Local 528 
holds bargaining rights much more limited in geographic scope, the Board is not persuaded that a 
different approach should be adopted in the circumstances. The Board does not consider it advis- 
able or necessary to speculate upon the future given the pace of change in the retail food industry 
and in this corporation in particular. Should events generate further conflict in the bargaining 
rights of the applicants and interveners, those may be the subject of further proceedings to be 
determined in their own factual context. The Board should not prejudice the position of either at 
this juncture. Thus, the Board is not prepared to restrict the scope clause of the RWDSU, Local 
414, or Local 528 collective agreements with New Dominion Stores to the street addresses of the 
“converted” stores. However, in the Board’s view, it is necessary to add a clarity note to those 
scope clauses to preserve bargaining rights at those converted stores. 


i d- For the foregoing reasons, then, the Board: 


(a) finds that the store ‘‘conversions”’ in the instant applications constitute a 
transfer of part of a business within the meaning of section 63 of the Act; 


(b) directs that the scope clause of the A & P provincial collective agree- 
ments be amended to exclude those converted stores by reference to 
their street addresses; 


(c) directs that a clarity note be added to the scope clauses of the New 
Dominion Stores collective agreement with Local 414 and with Local 528 
confirming that the bargaining unit includes those stores formerly oper- 
ated as New Dominion Stores and currently operated by the A & P divi- 
sion of the corporate parent at the various locations described by ref- 
erence to their street addresses. 


18. The Board directs that the parties meet to resolve the precise wording to give effect to 
the Board’s decision. Should the parties be unable to so agree, the Board remains seized. 





1386 


1516-86-M Ontario Sheet Metal Workers Conference, Applicant, v. Ontario 
Hydro and Electrical Power Systems Construction Association, Respondents 


Construction Industry Grievance - Jurisdictional Dispute - Whether jurisdiction of Board 
under s.124 ousted if issue concerns jurisdictional dispute 


BEFORE: Judith McCormack, Vice-Chairman, and Board Members F. W. Murray and C. A. Bal- 
lentine. 


APPEARANCES: B. D. Wahl, Geo. Ward and Robert Brown for the applicant; H. A. Beresford, I. 
A. Starasts, T. F. Williams, T. D. McKee and S. D. Goldsworthy for the respondents; A. J. Ahee 
and N. W. Meikle for the United Association of Journeymen and Apprentices of the Plumbing and 
Pipe Fitting Industry of the United States and Canada and the United Association of Journeymen 
and Apprentices of the Plumbing and Pipefitting Industry of the United States and Canada, Local 
S27. 


DECISION OF THE BOARD; October 29, 1986 


i This is a referral of a grievance to arbitration pursuant to section 124 of the Labour 
Relations Act. The applicant contends that the assignment of certain aspects of the construction of 
an emergency filtered air discharge system at the respondent Ontario Hydro’s Bruce Nuclear 
Power Development to the United Association of Journeymen and Apprentices of the Plumbing 
and Pipefitting Industry of the United States and Canada, Local 527 (‘United Association’’) con- 
stitutes a breach of the collective agreement between the applicant and the respondents. The appli- 
cant gave notice of these proceedings to the United Association who appeared at the hearing. 
Without deciding the issue of the United Association’s standing generally in this matter, the Board 
allowed the United Association to make submissions on a preliminary matter raised by the respon- 
dents. 


he At the commencement of the hearing, the respondents raised an objection to the juris- 
diction of the Board, namely that the subject of the grievance was in essence a jurisdictional dis- 
pute. The effect of this, it was contended, was to deprive the Board of jurisdiction to hear the 
grievance under section 124, and consequently the current proceedings should be terminated. The 
United Association took a similar position, and in the alternative, argued that the section 124 
referral should be adjourned in deference to the dispute resolution mechanism for work assign- 
ments contained in the collective agreement between the applicant and the respondents. (We use 
the broad term “dispute resolution mechanism” because the nature of those provisions is also con- 
tested.) 


3: In response, the applicant argued among other things that the Board had jurisdiction 
under section 124 because the grievance alleged a violation of the collective agreement, and that 
the dispute resolution mechanism contained in the collective agreement either did not have to be 
utilized or had already been exhausted for a variety of reasons. Neither party nor the United Asso- 
ciation have filed or intend to file a complaint under section 91 of the Labour Relations Act which 
provides for the resolution of jurisdictional disputes. There was an exchange of correspondence 
between the Plan for the Settlement of Jurisdictional Disputes, the parties and the United Associa- 
tion although the character and impact of this exchange is in dispute. 


4, In the course of the submissions on this preliminary issue, it became apparent that at 
least the applicant and the United Association were relying to a significant extent upon facts which 
were contested. However, the respondents objected to the hearing of evidence on the disputed 
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facts on the basis that they were irrelevant. By the time the parties and the United Association had 
addressed the question of relevancy, it was late in the day and the Board reserved its decision on 
the evidentiary point. We trust that this interim ruling will be of some assistance to the parties in 
reviewing their positions on the preliminary objection as well. 


3: The essence of the respondents’ evidentiary objection is that because the substance of 
the grievance relates to a jurisdictional dispute, the jurisdiction of the Board under section 124 is 
ousted. As a result, it is irrelevant whether the problem can be or should be resolved by either an 
application under section 91 or by a reference to the dispute resolution mechanism provided in the 
collective agreement. Therefore, counsel argued, it is not necessary to hear evidence on the facts in 
dispute which relate largely to the arguments of the applicant and the United Association with 
respect to the dispute resolution mechanism in the collective agreement. 


6. The purpose of section 124 is to provide a speedy and economical route for the resolu- 
tion of grievances in a sector where the fluid nature of work and the structure of labour relations 
renders more typical arbitration provisions ineffectual. (See The Lummus Company of Canada 
Ltd. , [1976] OLRB Rep. Jan. 980.) At the time this section was incorporated into the Act, it was 
not uncommon for grievances to be settled by work stoppages rather than arbitration. (See, H. 
Waisberg J. Report of the Royal Commission of Certain Sectors of the Building Industry, Queens 
Printer, Toronto, 1974 p. 340, H. Carl Goldenberg, Report of the Royal Commission on Labour 
Management Relations in the Construction Industry, Ontario, 1962 pp. 41-44.) 


de As a result it is not surprising that section 124 is drafted in a manner which emphasizes 
accessibility: 


124.-(1) Notwithstanding the grievance and arbitration provisions in a collective agreement or 
deemed to be included in a collective agreement under section 44, a party to a collective agree- 
ment between an employer or employers’ organization and a trade union or council of trade 
unions may refer a grievance concerning the interpretation, application, administration or 
alleged violation of the agreement, including any question as to whether a matter is arbitrable, 
to the Board for final and binding determination. 


8. On its face the grievance in this matter raises an issue concerning the interpretation, 
application, administration or alleged violation of the collective agreement. Assuming, without 
finding that such an issue is also in essence a jurisdictional dispute, does this oust the jurisdiction 
the Board would otherwise have under section 124? 


9: We do not find support for this proposition in either the purpose or language of section 
124. No subjects are specifically exempted from its reach, nor is there any general implication that 
the ambit of this provision is less than comprehensive. It is true that the existence of section 91 sug- 
gests that it is the primary route under the Act for resolving jurisdictional disputes. This does not 
mean, however, that it is so exclusive that it deprives the Board of jurisdiction to hear a grievance 
which otherwise meets the requirements of section 124. 


10. Certainly the Board has made it clear that it does not regard section 124 as the prefer- 
red forum for hearing matters which may touch on jurisdictional disputes, and that it may defer its 
proceedings under that section to allow jurisdictional disputes to be heard in a more appropriate 
manner. (See Napev Construction Limited, [1979] OLRB Rep. Sept. 886 and Eaman Riggs 
Limited, [1978] OLRB Rep. March 228.) Commonly, the Board will be asked to adjourn section 
124 proceedings to allow a party to file a complaint under section 91, or if a section 91 complaint 
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has already been filed, to defer a section 124 referral pending the disposition of the section 91 pro- 
ceeding. The rationale for this is set out in Napev Construction Limited: 


In a section 81 [now 91] complaint all trade unions and employers who may be affected by, or 
have an interest in the assignment of certain work may appear and participate in the proceed- 
ings, and the Board in reaching a decision is free to consider a broad range of relevant criteria. 
Further, once the Board makes a direction as to the assignment of work, the direction has the 
affect of overriding the terms of any collective agreements which do not conform with the direc- 
tion. In our view, these factors mean that the resolution of disputes related to an assignment of 
work can be dealt with in a more appropriate manner in a section 81 [now 91] proceeding than 
at arbitration. 


11. This is quite a different proposition than the assertion that the Board under section 124 
has no jurisdiction to hear grievances which relate to work assignments. The Board’s confidence in 
its jurisdiction under section 124 is reflected in its practice of adjourning the arbitration referral, 
rather than terminating it. It may be that even after a section 91 determination has been made, 
there will be other issues relating to the grievance which will require resolution, in which case the 
Board can resume proceedings under section 124. 


iz Indeed, there have been instances in which the Board has been prepared to hear griev- 
ances which appear to relate to jurisdictional disputes, in the generic sense, under section 124. In 
Lackie Industrial Contractors Limited, (Board File No. 1018-85-M, unreported August 26, 1985) 
the Board had adjourned an arbitration referral to allow a party to file a complaint under section 
91. When no complaint was filed, the arbitration proceedings were resumed under section 124. At 
that time the Board reiterated its general preference that jurisdictional disputes be heard in a 
forum in which all interested parties could fully participate. However, the Board stated that the 
purpose of such deferral was to ensure a complete and fair adjudication of the jurisdictional issue. 
If such an adjudication may not occur, the Board was prepared to hear the matter under section 
124. In other words, the Board’s policy of deferral is founded in its concept of the appropriate 
exercise of its jurisdiction, rather than in any lack of jurisdiction. 


ee In support of its position that the Board lacked jurisdiction to hear this grievance under 
section 124, the respondents pointed to the existence of section 91(14) of the Act which provides as 
follows: 


(14) The Board shall not inquire into a complaint made by a trade union, council of trade 
unions, employer or employers’ organization that has entered into a collective agreement that 
contains a provision requiring the reference of any difference between them arising out of work 
assignment to a tribunal mutually selected by them with respect to any difference as to work 
assignment that can be resolved under the collective agreement, and such trade union, council 
of trade unions, employer or employers’ organization shall do or abstain from doing anything 
required of it by the decision of such tribunal. 


This provision may preclude a board from inquiring into a complaint under section 91(1) in the 
face of a dispute resolution mechanism contained in the collective agreement (see Dominion 
Bridge Company Limited [1982] OLRB Rep. May 667). However, it is difficult to conclude that 
section 91(14) deprives the Board of jurisdiction to hear a grievance referred under section 124, 
given the very absence of such a provision in the text of section 124, the comprehensive scope 
reflected in its language, the purpose of section 124 described earlier, and the reference to a “‘com- 
plaint”’ in section 91(14). 


14. The Board may still chose to defer proceedings under section 124 to a dispute resolution 
mechanism in a collective agreement as a matter of policy, for the same good reasons it may defer 
to a section 91 application. In addition, the Board may find that the appropriate interpretation of 


1389 


the collective agreement requires such deference, even when read in the context of the broad lan- 
guage of section 124. Indeed, it may be a rare occasion when the Board will actually hear a griev- 
ance concerning a contract violation which is in substance a jurisdictional dispute under section 
124, given the unsuitability of this forum. However, the question is still whether the Board should 
defer a section 124 referral, not whether it must terminate the proceedings for lack of jurisdiction. 


15. This characterization of the issue sheds some light on the respondents’ evidentiary 
objection. If the Board’s present task is to decide whether it should defer to other proceedings, the 
question of whether the applicant is required to satisfy or has already satisfied the procedures set 
out in the collective agreement is relevant. This is particularly so given that neither party nor the 
United Association have filed or intend to file a section 91 application. In fact the respondents and 
the United Association stated they would oppose any attempt on the part of the applicant to bring 
such an application on the basis that the dispute should be handled by the dispute procedures in 
the collective agreement. The United Association is thus explicitly asking us to defer to the collec- 
tive agreement procedures, and this is the implicit effect of the respondents’ statements as well. 
Under the circumstances, the question of whether such collective agreement provisions must be or 
have been satisfied is undoubtedly material to our determination. As a result, evidence adduced on 
this question is relevant in the sense of being potentially probative of a matter in issue. The respon- 
dents’ evidentiary objection is therefore dismissed. 


16. The matter is referred to the Registrar to be relisted for hearing. 


2755-85-R Lyse Lebrun, Samuel (David) Wilson, Applicants, v. London and Dis- 
trict Service Workers’ Union Local 220, Service Employees International Union, 
Respondent, v. Pioneer Youth Services Ltd., Intervener 


Adjournment - Evidence - Petition - Termination - Collector of petition signatures unable 
to attend hearing due to employer denying time off - Applicants producing note from collector indi- 
cating that signatures on petition voluntary - Note rejected as hearsay evidence - Applicants having 
obligation to ensure attendance of witnesses at hearing by issuing summons - Adjournment denied 


BEFORE: Jan C. Springate, Alternate Chairman, and Board Members R. J. Swenor and W. F. 
Rutherford. 


APPEARANCES: Lyse Lebrun, Samuel Wilson and David Shepherd for the applicants; Randy Lev- 
inson, Mike Morin and Angela Miller for the respondent; Charles R. Robertson for the intervener. 


DECISION OF IAN C. SPRINGATE, ALTERNATE CHAIRMAN, AND BOARD MEMBER W. F. 
RUTHERFORD; October 24, 1986 


its The name of the respondent is amended to read: ‘“‘London and District Service Work- 
ers’ Union Local 220, Service Employees International Union’. 


2 This is an application under section 57 of the Labour Relations Act for a declaration ter- 
minating bargaining rights. The respondent trade union is currently the bargaining agent for a unit 
of child care workers employed by the intervener employer. The employer operates residences in 
Kitchener, Waterloo and Guelph for young people in need of care. 
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35 The parties agree that the applicants have status to bring this application. They also 
agree that the application is timely. 


4. Section 57(3) of the Act sets out the procedure the Board is to follow when considering 
an application under section 57: 


Upon an application under subsection (1) or (2), the Board shall ascertain the number of 
employees in the bargaining unit at the time the application was made and whether not less than 
45 per cent of the employees in the bargaining unit have voluntarily signified in writing at such 
time as is determined under clause 103(2)(j) that they no longer wish to be represented by the 
trade union, and if not less than 45 per cent have so signified, the Board shall, by a representa- 
tion vote, satisfy itself that a majority of the employees desire that the right of the trade union to 
bargain on their behalf be terminated. 


>; On the date of the filing of the application there were 46 employees in the bargaining 
unit. Prior to the terminal date fixed for the application, there were filed four statements in the 
form of “petitions” indicating that those who signed them no longer wished to be represented by 
the respondent trade union. There was also filed a similar document signed by a single employee. 
In all these documents were signed by a total of 27 bargaining unit employees. It follows that over 
45 per cent of the employees in the bargaining unit had signified in a timely fashion that they no 
longer wish to be represented by the trade union. The only issue is whether the signatures of the 
employees can be accepted as being voluntary. 


6. There is an onus on applicants seeking a declaration terminating bargaining rights to 
lead evidence relating to the origination of documents filed in support of the application as well as 
the circumstances under which employee signatures on the documents were obtained. If the evi- 
dence indicates that management had no actual involvement in the origination and circulation of a 
petition in opposition to the union, and that the manner in which the petition was circulated would 
not likely give rise to a reasonable concern among employees of management involvement or that 
a refusal to sign the document might be communicated to management, the Board will generally 
accept the petition as a voluntary expression of employee views. However, given the delicate 
nature of the employer-employee relationship, if the evidence indicates actual management 
involvement with the petition, or that it would be reasonable for employees to conclude that there 
likely had been some management involvement, or that management would likely become aware 
of any refusal on their part to sign the document, the petition will not be accepted as representing 
the voluntary wishes of employees. 


i fe As indicated above, the onus is on the applicants in a case such as this to lead the evi- 
dence to establish the voluntariness of employee signatures on a petition. If the required evidence 
is not led, the Board will not be in a position to conclude that the signatures are voluntary. The 
applicants in the instant case were put on notice that they would be required to lead such evidence. 
On February 17, 1986 the Board’s Registrar sent letters to each of the applicants which contained 
the following caution: 


I would draw your attention to section 73 of the Board’s Rules of Procedure as set out in Form 2 
enclosed herewith. Evidence of signification by employees that they no longer wish to be repre- 
sented by a trade union must be in the form provided for in section 73 of the Board’s Rules, and 
must be filed with the Board not later than February 25, 1986, the terminal date set for this 
application. 


The applicant will be required to attend the hearing in order to present its case to the Board and 
to speak to such issues as may arise in connection with this application. Failure of the applicant 
to appear at the hearing of this case, either in person or through an authorized representative, 
will result in the rejection by the Board of the application. 
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It should be noted that any employee or representative who appears at the hearing will be required 
to testify, or produce a witness or witnesses who will be able to testify from his or their personal 
knowledge and observation, as to (a) the circumstances concerning the origination of the mate- 
rial filed, and (b) the manner in which each of the signatures was obtained. 


[emphasis added] 


8. No evidence was led as to the circumstances relating to the origination or signing of the 
statement containing the signature of a single employee. Nor were any reasons advanced as to why 
such evidence was not forthcoming. In these circumstances we are unable to conclude that the doc- 
ument reflects a voluntary signification of the wishes of the employee who signed it. 


ss We were advised that employee signatures were collected on the four petitions by the 
applicants, namely Lyse Lebrun and Samuel Wilson, as well as by two other employees, David 
Shepherd and Sherri Lightfoot. Miss Lebrun, Mr. Shepherd and Mr. Wilson testified as to the cir- 
cumstances under which they collected employee signatures. On the basis of their testimony, we 
have no hesitation in concluding that employees who signed a petition at the request of either Mr. 
Wilson or Mr. Shepherd did so voluntarily. The situation with respect to signatures collected by 
Miss Lebrun is less clear. Miss Lebrun is the assistant house manager at one of the employer’s resi- 
dences. Although this is a position within the bargaining unit, Miss Lebrun does have some super- 
visory functions. Following a staff meeting at the residence where she is employed, Miss Lebrun 
asked the house manager, a managerial person excluded from the bargaining unit, to leave the 
room so that matters relating to the union could be discussed. The house manager left the room. 
Miss Lebrun then spoke in opposition to the union following which she asked the other employees 
present to sign a petition, which they did. Given Miss Lebrun’s position and the events leading up 
to her discussion with the other employees about the petition, we have some concern that the 
employees might have concluded that Miss Lebrun was acting with the support of management. 
There is, however, no need to reach any definite conclusions with respect to this issue. Even if we 
assume that the signatures collected by Miss Lebrun reflected the voluntary wishes of the employ- 
ees in question, this would not satisfy the requirements of section 57(3) in that Miss Lebrun, Mr. 
Wilson and Mr. Shepherd collected signatures from fewer than forty-five per cent of the employees 
in the bargaining unit. 


10. As already indicated, we were advised that signatures were collected on one of the peti- 
tions by Miss Sherri Lightfoot. Miss Lightfoot was not in attendance at the hearing. Near the con- 
clusion of the hearing the applicants produced a note claimed to be written by Miss Lightfoot in 
which she indicated that she had collected the signatures of staff at one of the residences and that 
the signatures were voluntary. The note also stated that Miss Lightfoot was unable to attend the 
hearing because she had not given the employer 30 days advance notice of her desire to be off. 
Counsel for the employer then advised the Board that Miss Lightfoot had requested a leave of 
absence for the day of the hearing without saying why she had wanted the leave, and that it had 
been denied by management since the request had not been made 30 days prior to the day in ques- 
tion. The employees who were in attendance at the hearing had apparently requested the day off 
more than 30 days previously. Counsel for the employer requested that the Board accept Miss 
Lightfoot’s note as evidence of the voluntariness of the signatures on the petition or, in the alterna- 
tive, schedule a continuation of the hearing so as to give Miss Lightfoot an opportunity to testify. 
The union strongly opposed both of these requests. 


Tt The note from Miss Lightfoot is a form of written hearsay. It was not made under oath 
and Miss Lightfoot was not available to be cross-examined by union counsel. In these circum- 
stances we are unable to accept the note as establishing the voluntariness of any employee signa- 
tures. 
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iz The remaining issue is whether as proposed by employer counsel the hearing should be 
re-opened so as to allow the applicants to arrange for Miss Lightfoot’s attendance. We believe not. 
The applicants were advised of their obligation to produce witnesses at the hearing who could tes- 
tify with respect to the obtaining of signatures. The applicants could have ensured Miss Lightfoot’s 
attendance at the hearing by issuing her a Summons to Witness. They did not do so, but rather 
appear to have been content to rely on Miss Lightfoot’s own efforts to get time off to attend the 
hearing and, failing that, to rely on the note written by her. We believe the following reasoning of 
the Board in Baycrest Centre of Geriatric Care, [1976] OLRB Rep. Aug. 432 to be applicable to 
this case: 


The Board policy with respect to adjournments has been capsulized in the Nick Masney case 
[1968] OLRB Rep. 823 (upheld in the Ontario Court of Appeal, 70 CLLC 14,024) wherein the 
Board stated: 


“«’.. the Board’s decision to deny the respondent’s request for an adjournment was 
based on the Board’s practice to grant adjournments only on consent of the parties or 
where the request is based on circumstances which are completely out of the control 
of the party making the request and where to proceed would seriously prejudice such 
party i.e., where it is proven that a witness essential to the party’s case is unable to 
attend because of serious illness...” 


The Board has held, in refusing to grant adjournments, that it is the responsibility of the com- 
plainant to do whatever is required to ensure that witnesses essential to its case are present at 
the hearing (see Weston Bakeries decision [1971] OLRB Rep. Jan. 30). The Board has further 
held that it is incumbent upon a party to properly prepare itself for a hearing which includes the 
obtaining and serving of the required summons (see: Agilis Corporation Limited decision [1971] 
O.L.R.B. Rep. Feb. 98)... 


The purpose of a summons is to compel the attendance of witnesses at a hearing and as such it is 
an instrument which enables this Board to conduct its hearings at the appointed time and place 
and, more importantly, it is an instrument which provides a party with access to those witnesses 
who are essential to the presentation of its case. It is incumbent upon a party seeking the atten- 
dance of a witness(es) to avail itself of this instrument. Counsel can not decide against serving a 
potential witness, who had indicated that he will not attend, and then, in the face of the person’s 
non-attendance, request an adjournment. If the Board (or any court for that matter) were to 
accede to such a request, it would be inviting manipulation of its procedure causing undue delay 
and consequent prejudice to parties appearing before it. The Board, therefore, restates that in 
the circumstance of this case it has no alternative but to deny the request for an adjournment. 


13: The evidence before the Board falls short of establishing that 45 per cent of the employ- 
ees in the bargaining unit have voluntarily signified that they no longer wish to be represented by 
the respondent. The application is accordingly dismissed. 


DECISION OF BOARD MEMBER R. J. SWENOR; 


1 I would allow the hearing to be re-opened to allow the Board to hear the evidence of 
Miss Lightfoot regarding the voluntariness of employee signatures. I believe it is the Board’s duty 
to try to determine the true wishes of the employees in the bargaining unit and to do so in an equi- 
table manner. Equity is not served if we do not let Miss Lightfoot be heard, particularly since it 
was an action by her employer that prevented her from attending the hearing. 


De I must also comment on the case cited in paragraph 12 of the majority decision. The 
Board found (as cited in paragraph 2) that “‘Counsel cannot decide against serving a potential wit- 
ness, who had indicated that he will not attend, and then, in the face of the person’s non-atten- 
dance, request an adjournment’. I think it important to note that the applicants were not repre- 
sented by counsel. While I recognize that ignorance of their rights to issue a Summons to Witness 
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should not automatically give them a second chance, my feelings are coloured by the difficulties 
faced by applicant/petitioners in obtaining counsel familiar with the Board’s proceedings. 


3. With respect to the reference (paragraph 9 of the majority decision) to the voluntariness 
of signatures obtained by Miss Lebrun, I do not believe this question should affect the hearing 
findings since the Board did not choose to deal with the question. 


0680-86-R International Brotherhood of Electrical Workers Local Union 353, 
Applicant, v. 584317 Ontario Limited, carrying on business as R. & H. Electric 
Co.; Concept Electric Inc., Respondents 


Certification - Construction Industry - Practice and Procedure - Whether s.144(1) con- 
taining limitation on eligibility of an affiliated bargaining agent to bring certification application - 
Respondent’s employees not entitled to notice of hearings once written representations not filed - 
Bulk of employees affected by application working in territorial jurisdiction of another union local - 
Board not required to give local notice of legal consequences of application 


BEFORE: N. B. Satterfield, Vice-Chairman, and Board Members W. H. Wightman and J. Red- 
shaw. 


APPEARANCES: S.B.D. Wahl and M. Lloyd for the applicant; R. A. Werry, M. Contini, J. Vair 
and R. Moeser for 584317 Ontario Limited carrying on business as R. & H. Electric Co.; R. A. 
Werry, M. Contini, J. Vair and R. Pancer for Concept Electric Inc. 


DECISION OF THE BOARD; September 30, 1986 


r The name of the respondent R & H Electric has been amended to read: ‘584317 
Ontario Limited, carrying on business as R. & H. Electric Co.’’. Pursuant to the decision of the 
Board, differently constituted, dated June 18, 1986, Concept Electric Inc. is added as a respon- 
dent. 


Ds This is an application for certification made under the construction industry provisions 
of the Act. 
. The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 


of the Labour Relations Act and is an affiliated bargaining agent of a designated employee bargain- 
ing agency. Pursuant to the designation issued by the Minister under section 139(1) of the Act on 
December 12, 1977, the designated employee bargaining agency is the International Brotherhood 
of Electrical Workers and the IBEW Construction Council of Ontario. 


4. The Board further finds that this is an application for certification within the meaning of 
section 119 of the Labour Relations Act and is an application made pursuant to section 144(1) of 
the Act which provides that: 


An application for certification as bargaining agent which relates to the industrial, commercial 
and institu- tional sector of the construction industry referred to in clause 117(e) shall be 
brought by either, 
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(a) anemployee bargaining agency; or 


(b) one or more affiliated bargaining agents of the employee bargaining agen- 
cy, 


on behalf of all affiliated bargaining agents of the employee bargaining agency and the unit of 
employees shall include all employees who would be bound by a provincial agreement together 
with all other employees in at least one appropriate geographic area unless bargaining rights for 
such geographic area have already been acquired under subsection 3 or by voluntary recogni- 
tion. 


35 In applications for certification which are filed under the construction industry provi- 
sions of the Act, the Board need not hold a hearing (see section 102(14) of the Act). There were 
several reasons in this application why it was necessary for the Board to list the application for 
hearing. Following the making of the application, the applicant requested that section 1(4) of the 
Act be applied. This made it necessary for the Board to extend the terminal date which had been 
set for the application for certification so that it could serve new notices of the application on the 
parties and the employees, as well as serve notice of the application under section 1(4) of the Act 
on the parties and the employees. The reply filed by the respondent 584317 Ontario Limited, car- 
rying on business as R. & H. Electric Co. (“‘the respondent’) also raised issues which required a 
hearing in order to receive the evidence and representations of the parties on those issues. The 
issues were set out in Schedule “A” to the reply as follows: 


The Respondent notes that this Application for Certification relates to the Industrial, Commer- 
cial and Institutional sector of the Construction Industry. As a result, if successful, the Respon- 
dent will be bound to the Provincial Collective Agreement between The Electrical Trade Bar- 
gaining Agency of the Electrical Contractors Association of Ontario and the International 
Brotherhood of Electrical Workers and the IBEW Construction Council of Ontario (the ‘“‘Pro- 
vincial Agreement”’), by operation of the Labour Relations Act. 


The Respondent notes from Article 202 of the Provincial Agreement that the territorial jurisdic- 
tion of the Applicant trade Union, IBEW, Local 353, is limited to Toronto and surrounding 
area. It does not include Guelph. The said Article 202 indicates Guelph is within the territorial 
jurisdiction of IBEW, Local 804. 


At the time this Application for Certification was made, only one employee in the bargaining 
unit described in the Application of the applicant was employed on a job within the territorial 
jurisdiction of Local 353. The other 12 employees in the bargaining unit described in the Appli- 
cation of the Applicant were employed on the AMC job in Guelph, within the territorial juris- 
diction of Local 804. 


In light of the provisions of Article 7.02 of the Collective Agreement, the Respondent respect- 
fully submits that this Application is not properly brought by the Applicant, IBEW, Local 353. 
The Respondent submits that the granting of a certificate in this case would require it to dismiss 
the great majority of the electricians in its employ prior to the completion of its work within the 
territorial jurisdiction of Local 804 of the IBEW, pursuant to the provisions of Article 702 of the 
Provincial Agreement which the Respondent would be bound to by operation of law. 


As a result, in these circumstances, the Respondent respectfully submits that this Application 
for Certification should be dismissed. 


The Respondent further submits that the operation of the Labour Relations Act in these cir- 
cumstances, should a certificate be granted to the Applicant union, is contrary to the Canadian 
Charter of Rights and Freedoms, and specifically Section 6(2)(b), and for this reason as well, 
the Application for Certification should be dismissed. 


Further, the Respondent submits that Board Area 8, applied for by the Applicant Union, is not 
an appropriate geographic area within the meaning of Section 144(1) of the Labour Relations 
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Act in these circumstances. Therefore, the unit applied for is not an appropriate bargaining unit 
for certification in this case. 


6. Notices of hearing into the application for certification and the application under sec- 
tion 1(4) of the Act were sent to the applicant and respondents. No notices of hearings were served 
on the employees. The notices of hearing set out the following purposes for the hearing: 


(1) whether R & H Electric or 584317 Ontario Limited carrying on business as R & H 
Electric and Concept Electric Inc. are associated or related businesses or activities 
under common control or direction within the meaning of section 1(4) of the Labour 
Relations Act; or in alternative, 


(2) whether R & H Electric and 584317 Ontario Limited carrying on business as R & H 
Electric and Concept Electric Ltd. are associated or related businesses or activities 
under common control or direction within the meaning of section 1(4) of the Act; and 


(3) all issues raised in Schedule ‘‘A”’ to the reply to the application from 584317 Ontario 
Limited carrying on business as R & H Electric dated June 18th, 1986, including the 
claims that the applicant lacks jurisdiction to bring this application under section 
144(1) of the Act; the bargaining unit sought by the applicant is not appropriate; and, 
should a certificate be issued to the applicant, the claim that the operation of the 
Labour Relations Act in the circumstances of this application would be contrary to the 
Canadian Charter of Rights and Freedoms, specifically section 6(2)(b). 


i At the hearing, counsel for the respondent reiterated and elaborated upon the submis- 
sions in Appendix ‘“‘A” to the reply in support of a preliminary motion that the Board either should 
dismiss the application for certification or adjourn it. In the course of making his submissions in 
support of the motion, counsel told the Board that the respondent was not pursuing the claim that 
the operation of the Labour Relations Act in the circumstances of this application for certification 
would be contrary to section 6(2)(b) of the Canadian Charter of Rights and Freedoms. 


8. The grounds argued by counsel in support of the request that the Board dismiss the 
application for certification were those set out in the reply. In other words, the application for cer- 
tification should be dismissed because the applicant was not the appropriate affiliated bargaining 
agent of the electricians designated employee bargaining agency to be making this application, 
since of the 12 or 13 employees affected by it, only one was employed at the time of the application 
within the applicant’s territorial jurisdiction under the electricians provincial agreement and, fur- 
ther, because the unit of employees sought by the applicant was not appropriate. 


9: The respondent’s request that the Board adjourn the proceedings was made in the alter- 
native should the Board not dismiss it. In support of the request, respondent counsel argued that 
Local 804 of the International Brotherhood of Electrical Workers, an affiliated bargaining agent of 
the electricians designated employee bargaining agency, should have been given notice of the hear- 
ing because its interests were affected by the bargaining unit issue and because the bulk of the 
employees affected by the application were working in Local 804’s territorial jurisdiction under the 
provincial agreement when the application was made. Respondent counsel contended that the 
employment of those employees would be at risk if a certificate issued to the applicant and that this 
circumstance together with the application under section 1(4) of the Act created sufficiently unu- 
sual circumstances that the Board should have served notice of the hearing on the employees. 


10. The theory of counsel’s claim that the employees working in Local 804’s territorial juris- 
diction would be at risk of losing their employment is as follows. Section 145 of the Act would 
operate to bind the applicant and the employer of those employees to the electricians provincial 
agreement as soon as certificates issued to the applicant under section 144(2) of the Act. That 
agreement, according to counsel, would operate in turn to cause the employer to discharge all but 
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one of these employees because of the provisions of Clause 702 - Non-Resident Contractors of the 
Agreement. It reads as follows: 


Any non-resident contractor undertaking any electrical work within the jurisdiction of a Local 
Union shall be allowed to bring in only one (1) experienced electrical representative for each 
job or project. Such representative shall be a member of the IBEW and shall register at the 
Local Union Office and be issued a Working Card. 


1 Respondent counsel’s argument that the application should be dismissed because the 
bargaining unit sought is not appropriate is founded on the meaning to be given to the phrase “... 
at least one appropriate geographic area ...’’ in section 144(1) of the Act. The applicant is applying 
for certification with respect to a bargaining unit described in terms of all electricians and electri- 
cians’ apprentices employed by R. & H. Electric Co. in the industrial, commercial and institutional 
(“ICI’’) sector of the construction industry in the Province of Ontario and all electricians and elec- 
tricians’ apprentices employed by R & H. Electric Co. in all other sectors of the construction 
industry in the Board’s geographic area #8. Counsel argues that there was only one employee 
employed in Board area #8 on the making of this application, the remainder being employed in 
Board area #7. Since Board area #8 falls within the territorial jurisdiction of the applicant, coun- 
sel contends that it is the appropriate geographic area for the applicant, but the circumstances of 
this case render it inappropriate. Those circumstances, according to counsel, are that only one of 
the electricians employed by the respondent was employed in Board area #8 on the application 
date. The remaining 12 were employed in Board area #7. Thus, the argument continues, should 
two certificates be issued as provided by section 144(2) of the Act, one must be confined to the ICI 
sector and the other one is to be issued “‘... in relation to all other sectors in the appropriate geo- 
graphic area or areas’. In this case, if Board area #8 were found to be the appropriate area, it 
would mean a certificate would be issued respecting an area in which only one employee was work- 
ing at the making of the application. Since that certificate would describe a unit of employees and, 
since section 6(1) of the Act mandates that a unit of employees determined by the Board to be 
appropriate for collective bargaining ‘‘... in every case ... shall consist of more than one employee 
...”’, respondent counsel contends that the unit described for Board area #8 would not be appro- 
priate. On the other hand, counsel argues, while Board area #7 would be an appropriate area 
were Local 804 the applicant, Local 353 has no jurisdiction under the provincial agreement for that 
area, thus it would not be an appropriate geographic area for the applicant. 


12: The Board recessed the hearing to consider the parties’ submissions on the preliminary 
motion. When the Board reconvened the hearing and before making its ruling, applicant counsel 
advised the Board that he was newly informed that, on the date of application, there was more 
than one electrician employed by the respondent within Board area #8 and the applicant had a 
witness present at the hearing to testify to that effect. The Board advised the parties that it would 
deal with that circumstance in the course of making its ruling, whereupon the Board rendered the 
following ruling orally: 


Respecting Local 353’s standing to bring the application, section 144(1) of 
the Labour Relations Act permits any affiliated bargaining agent of a desig- 
nated employee bargaining agency to make an application for certification 
under the section on its own behalf and on behalf of all other affiliated bar- 
gaining agents of the employee bargaining agency. Section 144 contains no 
express limitation which would require that a particular affiliated bargaining 
agent of an employee bargaining agency bring an application in particular 
circumstances. Had it been the intention to limit the eligibility of an affili- 
ated bargaining agent to bring an application for certification in certain cir- 
cumstances, in the Board’s view, the limitation would have been expressed 
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in the section. Therefore, since Local 353 is an affiliated bargaining agent of 
the electricians employee bargaining agency, it is an affiliated bargaining 
agent entitled to bring this application under section 144(1) of the Act. 


With respect to the issue of proper notice, notices of the application for certi- 
fication and of the application to have section 1(4) apply to it were served in 
the Board’s customary manner on the respondent, including the notices to 
employees which the respondent is required to post. The notices to employ- 
ees of the application for certification and of the request to have section 1(4) 
applied to it contain the express caution that the Board may dispose of the 
applications without further notices to the employees, unless they have made 
written representations to the Board by the terminal date set for the appli- 
cations. No written representations were made in either application. The Act 
and the Rules of Practice thereunder relating to the construction industry do 
not require the Board to serve on employees notices of hearings respecting 
applications for certification or section 1(4), except in the case of an appli- 
cation for certification in which the Board has received duly filed written 
representations from an employee. In keeping with the cautionary statement 
to employees in the notices, it has been the Board’s consistent practice to 
serve notices of hearings into applications for certification or under section 
1(4) of the Act only on employees who have made written representations. 
The Board has proceeded in this case in accordance with that practice and 
the Board does not consider the circumstances of the case to warrant pro- 
ceeding in the manner argued. Nor does the Board consider that Local 804 
was entitled to notice of the application absent any allegations or evidence 
that it represents any of the employees. 


Finally, respecting the claim that the employees and Local 804 should be 
given notice because of the potential effect of Article 702 of the electricians 
provincial agreement, what the respondent is requesting is that the Board 
give notice of the legal consequences of the applications. The Board is not 
obligated by the Act, its Rules of Practice or any duty of fairness to give 
notice of the legal consequences of any application under the Act. 


For the foregoing reasons, the Board dismisses the respondent’s motion that 
the application for certification be dismissed for want of standing by Local 
353 to bring it and that the hearing into the application for certification and 
the request to apply section 1(4) of the Act to it be adjourned on the grounds 
argued respecting notice to the employees and to Local 804. 


The Board will reserve its decision respecting the motion to dismiss the certi- 
fication application because the bargaining unit sought is not appropriate and 
hear the evidence respecting whether there was more than one employee at 
work in the proposed bargaining unit in Board area #8 on the date of mak- 
ing of the application. 
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The Board proceeded to hear the testimony of Alin McWalters who was called by the 
applicant to testify in support of the applicant’s claim that there was more than one employee at 
work on the application date. For reasons given orally at the hearing during respondent counsel’s 
cross-examination of McWalters, the Board consented to counsel’s request for an adjournment. 
The Board also set September 29, 1986 for continuation of hearing into the issue of whether there 
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was more than one electrician at work in the bargaining unit in Board area #8 on the date of the 
application. 


14. When the application came back on for hearing on September 29th, the parties entered 
into the following agreement: 


International Brotherhood of Electrical Workers Local Union 353 
Applicant 
584317 Ontario Limited c.o.b. as R. & H. Electric Co. Concept Electric Inc. 
Respondents. 
OLRB File No: 0680-86-R 


All parties to the above captioned Application for Certification agree to settle their differences 
as follows: 


1. The appropriate bargaining unit is agreed as follows: 


(a) All Electricians and electrician apprentices in the employ of 584317 Ontario Lim- 
ited c.o.b. as R & H Electric Co. (“R & H”): 


i) in the industrial, commercial and institutional sector of the construction 
industry in the Province of Ontario; and 


ii) in all other sectors of the construction industry in OLRB geographic area 
8; 


save and except non-working foremen and persons above the rank of non-working foreman. 


2. R & H acknowledges and agrees that upon issuance of a certificate with respect to the bar- 
gaining unit agreed in paragraph 1 hereof, R & H is bound by and must observe the Principal 
Agreement between The Electrical Trade Bargaining Agency of the Electrical Contractors 
Association of Ontario and the International Brotherhood of Electrical Workers and the 
I.B.E.W. Construction Council of Ontario effective from May 1, 1986 until April 30, 1988 (‘‘the 
Principal Agreement”’). 


3. Concept Electric Inc. (“Concept”) acknowledges and agrees as follows: 


(a) Concept has not directly hired or employed electricians or electrician apprentices 
at any time prior to the date hereof. 


(b) Concept must, should it wish to do so, hire directly and employ as electricians or 
electrician apprentices, only members in good standing of the Applicant in accord- 
ance with the provisions of the Principal Agreement for work falling within the scope 
of the Principal Agreement. 


c) Concept must contract, sub-contract or sub-let all work covered by the Principal 
Agreement to an employer bound by the Principal Agreement or perform such work 
with direct employees hired in accordance with paragraph 3(b) above and in all such 
cases the direct employee electricians and electricians apprentices must be employed 
in accordance with the terms and conditions of the Principal Agreement. 


(d) The obligations contained in paragraphs 3(b) and (c) shall apply for the period of 
1 year from the date hereof and not thereafter. 


4. Ron Moeser acknowledges and agrees to pay the assessment of fine of $2500.00 forthwith to 
the Applicant in respect of the Local Union 353 trial board assessment. Further Local Union 
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Business Manager Robt. Ryne agrees to request a reconsideration by the Local Union Trial 
Board of the additional assessment only of $1500.00 levied against Ron Moeser. The Applicant 
and Ron Moeser agree to be bound by the decision of the Local Union Trial Board with respect 
to this issue of reconsideration subject to all rights of appeal under the IBEW constitution. 
Upon payment of the assessment of $2500.00 and pending the proceedings for reconsideration 
the Applicant shall issue a Clearance Card to Ron Moeser. 


5. The parties agree that the issues of Successor Employer under s. 63 and Single Employer for 
purposes of Labour Relations under s. 1(4) is to be adjourned Sine Die for the period of 1 year 
from the date hereof. Further the parties agree that the issue of delay as it relates to these issues 
shall not be presented and argued before the Labour Relations Board and shall not be to the 
prejudice of the Applicant. 


6. The parties agree that the jobs listed below, being performed by R & H shall be exempted for 
the purposes of wage rates only from the provisions of the Principal Agreement. For purposes of 
clarity all other terms and conditions of the Principal Agreement are to be fully operative: 

Ralston Purina 

Whitby Mall 

Milton Meadows 


American Motors 


Any new jobs at these locations are not exempt from the Wage Rates of the Principal Agree- 
ment. 


7. It is understood and agreed that Concept is undertaking the obligations contained in para- 
graph 3 hereof without prejudice to its position that it is not a related employer to R & H within 
the meaning of s. 1(4) of the Labour Relations Act nor a successor employer within the meaning 
of s. 63 of the Labour Relations Act. Further, it is understood and agreed that Concept will not 
be considered to be bound by the Principal Agreement by virtue of undertaking the obligations 
in paragraph 3 hereof. 

8. All outstanding issues in these certification proceedings are settled hereby. 

DATED AT TORONTO this 29th day of September, 1986. 

For the Applicant 

“Michael Edin Lloyd” 

584317 Ontario Limited c.o.b. as R. & H. Electric Co. 

ForR & H 

“R.Moeser”’ 


Concept Electric Inc. 


For Concept 


‘ 


‘Tilegible Signature”’ 
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Having regard to the agreement of the parties, the Board further finds that all electri- 
cians and electricians’ apprentices in the employ of 584317 Ontario Limited, carrying on business 
as R. & H. Electric Co. in the industrial, commercial and institutional sector of the construction 
industry in the Province of Ontario and all electricians and electricians’ apprentices in the employ 
of 584317 Ontario Limited, carrying on business as R. & H. Electric Co. in all other sectors in The 
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Municipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of 
Oakville and Halton Hills and that portion of the Town of Milton within the geographic Townships 
of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of 
Durham, save and except non-working foremen and persons above the rank of non-working fore- 
man, constitute a unit of employees of 584317 Ontario Limited, carrying on business as R. & H. 
Electric Co. appropriate for collective bargaining. 


16. The applicant filed eleven combination applications for membership and receipts. The 
combination applications for membership are signed by the employees and the receipts are coun- 
tersigned and indicate that a payment of $1.00 has been made within the six-month period immedi- 
ately preceding the terminal date of the application. The money was collected by one person. The 
applicant also filed a duly completed Form 80, Declaration Concerning Membership Documents, 
Construction Industry. 


ie 584317 Ontario Limited, carrying on business as R. & H. Electric Co., filed a reply, a 
list of employees containing 13 names on Schedule ‘“‘A”’ and specimen signatures. 


18. Ten of the membership documents filed by the applicant were filed on behalf of 
employees whose names appear on the list filed by 584317 Ontario Limited, carrying on business as 
R. & H. Electric Co. Therefore, on the evidence before it, the Board is satisfied that more than 
fifty-five per cent of the employees of 584317 Ontario Limited, carrying on business as R. & H. 
Electric Co., in the bargaining unit, at the time the application was made, were members of the 
applicant on June 18, 1986, the terminal date fixed for this application and the date which the 
Board determines, under section 103(2)(j) of the Labour Relations Act, to be the time for the pur- 
pose of ascertaining membership under section 7(1) of the said Act. 


19. Therefore, pursuant to section 144(2) of the Act, a certificate will issue to the applicant 
affiliated bargaining agent on its own behalf and on behalf of all other affiliated bargaining agents 
of the employee bargaining agency named in paragraph 3 above in respect of all electricians and 
electricians’ apprentices in the employ of 584317 Ontario Limited, carrying on business as R. & H. 
Electric Co. in the industrial, commercial and institutional sector of the construction industry in 
the Province of Ontario, save and except non-working foremen and persons above the rank of non- 
working foreman. 


20. Further, pursuant to section 144(2) of the Act, a certificate will issue to the applicant 
trade union in respect of all electricians and electricians’ apprentices in the employ of 584317 
Ontario Limited, carrying on business as R. & H. Electric Co. in The Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills 
and that portion of the Town of Milton within the geographic Townships of Esquesing and Trafal- 
gar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the 
industrial, commercial and institutional sector, save and except non-working foremen and persons 
above the rank of non-working foreman. 


PAM Having further regard to the agreement of the parties, the application under section 
1(4) of the Labour Relations Act for a declaration that R. & H. Electric or 584317 Ontario Limited 
carrying on business as R. & H. Electric Co. and Concept Electric Inc. are associated or related 
businesses or activities under common control or direction is adjourned sine die. At the expiry of 
one year from the date hereof, the application will be deemed to have been withdrawn and the 
Board’s record endorsed accordingly without further notice to the parties unless, within that period 
of time, a party has requested the Board to schedule the matter for hearing. In the result, the hear- 
ings scheduled for this application on October 22nd and 23rd, 1986 are adjourned. 
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Z2. This panel of the Board is not seized with the application made under section 1(4) of 
the Act. 


2369-84-U Angelo Ritrovato, Complainant, v. International Union of Operating 
Engineers, Local 793, Respondent 


Duty of Fair Representation - Remedies - Unfair Labour Practice - Company refusing to 
accept complainant on job site following work stoppage - Failure to give complainant opportunity to 
explain role in work stoppage and to inform of decision not to process grievance constituting breach 
of duty - Failure to name employer in complaint - Board awarding damages for loss of opportunity 
to have grievance arbitrated 


BEFORE: Robert D. Howe, Vice-Chairman. 


APPEARANCES: Yvon Renaud for the complainant; B. Chercover, J. Kennedy and G. Palanuk for 
the respondent. 


DECISION OF THE BOARD; October 27, 1986 


if In this complaint to the Board under section 89 of the Labour Relations Act, the com- 
plainant, Angelo Ritrovato, alleges that he has been dealt with by the respondent (also referred to 
in this decision as the ‘“‘Union”’ and as ‘“‘Local 793”) contrary to the provisions of sections 68 and 69 
of the Act. 


2e Paragraph 4 of the complaint describes the acts and omissions complained of as follows: 


(1) On or about April 15, 1982 the grievor was dealt with by George Palanuk, business agent of 
the International Union of Operating Engineers Local 793 (hereinafter “‘Palanuk’’) contrary to 
the provisions of section 68 of the Labour Relations Act in that he did on his own behalf or on 
behalf of the respondent; fail to research, and prepare and pursue a grievance against the com- 
plainant’s employer Pitts Atlantic or, in the alternative, did so too late, in connection with an 
improper dismissal of the complainant for his activities as health and safety representative while 
in the employ of Pitts Atlantic; 


(2) On or about July 22, 1982, the grievor was dealt with by Palanuk contrary to section 68 of 
the Act in that Palanuk did fail to research, prepare and pursue a grievance against said Pitts 
Atlantic, or in the alternative did so too late, in connection with the refusal by the said Pitts 
Atlantic to rehire the complainant; and 


(3) On or about July 22, 1982, and during the months following the grievor was dealt with by 
Palanuk contrary to section 69 of the Act in that Palanuk did fail to call or otherwise communi- 
cate with the complainant regarding employment notwithstanding that the complainant had left 
at least two telephone numbers where he could be reached and that Palanuk did fail to call upon 
the complainant in the order of the unemployed list thereby passing over the complainant’s 
name. 


3. In an unreported decision dated May 21, 1985 respecting this complaint, the Board 
wrote, in part, as follows: 


3. In its reply to the complaint, the respondent disputed the allegations in the complaint and put 
the complainant to the strict proof of his complaint. The respondent also submitted in its reply 
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that the complaint ‘‘should be dismissed on the ground of laches”. At the commencement of the 
hearing of this matter on April 15, 1985 in Sault Ste. Marie, counsel for the respondent advised 
the Board that he intended to pursue, as a preliminary matter, his client’s contention that the 
Board, in the exercise of its discretion under section 89(4) of the Act, should dismiss this com- 
plaint on the basis of extreme delay on the part of the complainant. After hearing the submis- 
sions of the parties concerning that matter, the hearing was adjourned to afford the Board an 
opportunity to consider those submissions and to provide the parties with a written decision con- 
cerning that threshold issue. 


18. Although the length of time which elapsed between the events which form the subject mat- 
ter of this complaint and the date on which the complaint was filed must be a matter of concern 
to this Board, I have decided, on balance, that it is appropriate to proceed with a hearing on the 
merits and to take the period of undue delay into account in determining the appropriate reme- 
dy, if any, to be granted to the complainant in the event that his complaint succeeds on the mer- 
LCS era 


19. For the foregoing reasons, the Board, in the exercise of its discretion under section 89(4) of 
the Act, hereby declines to dismiss the complaint at this stage of the proceedings on the basis of 
delay on the part of the complainant. 


20. The Registrar is directed to list this matter for continuation of hearing. Having regard to the 
submissions of counsel concerning the location of future hearings in respect of this matter, (un- 
less otherwise agreed by the parties) the venue for the hearing will be Sault Ste. Marie for that 
part of the proceedings devoted to presentation of the complainant’s case in chief, and Toronto 
for that part of the proceedings devoted to presentation of the respondent’s defence. The loca- 
tion of the remainder of the proceedings will be determined by the Board in consultation with 
counsel in the event that the parties are unable to reach agreement on that matter. 


4, In accordance with that direction, the hearing of this matter continued on November 
12, November 13, and December 12, 1985, in Sault Ste. Marie, and on February 17 and 18, and 
June 18, 19, and 20, 1986, in Toronto. During those eight days of hearing, the Board heard the evi- 
dence of eleven witnesses. In addition to that oral evidence, 21 exhibits were entered during the 
course of these proceedings. In making the findings of fact set forth in this decision, the Board has 
carefully considered all of that oral and documentary evidence, the submissions of the parties con- 
cerning that evidence, and such factors as the firmness of the witnesses’ respective memories, their 
ability to resist the influence of self-interest to modify their recollections, the consistency of their 
evidence, their capacity to express their recollections clearly, and their demeanour. We have also 
assessed what is most probable in the circumstances of the case, and what inferences may reason- 
ably be drawn from the totality of the evidence. 


Dd: At the conclusion of the complainant’s case in chief, respondent’s counsel requested 
that the complaint be dismissed on the grounds that there was no case for the respondent to meet. 
After hearing the submissions of counsel, the Board reserved its decision on that matter and called 
upon the respondent to elect whether or not to adduce any evidence. Since the respondent elected 
to call evidence (and subsequently argued the case on the basis of the totality of the evidence), it is 
unnecessary to make a ruling on that non-suit motion, which has become redundant in the circum- 
stances of this case. 


6. The complainant became a member of Local 793 in 1981 and thereby became eligible 
for job referrals through its “‘hiring hall’. He was originally on the Union’s ‘‘D body” out-of-work 
list, but subsequently requested to have his name placed on the “B body” out-of-work list. In 
doing so, he agreed that when he became less financially strapped he would pay the $307 fee that 
was required of persons on that list. That arrangement was made with George Palanuk, who has 
been a business representative for Local 793 since 1978. Mr. Palanuk was appointed to that full- 
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time, salaried position by Joe Kennedy, Local 793’s Business Manager. Mr. Palanuk’s responsibili- 
ties include the operation of the Union’s “hiring hall” for the Sault Ste. Marie area. As a result of 
being placed on the ““B body” out-of-work list, Mr. Ritrovato had access to higher paying jobs, 
such as rock truck driver and bulldozer operator, which were not available to persons on the ““D 
body” out-of-work list. 


fe It is common ground between the parties that atall material times the complainant was 
qualified to operate all types of heavy equipment (including bulldozers, loaders, trucks, and fork- 
lifts), except those requiring a licenced operator. He was referred to Pitts Atlantic Construction 
Limited (which subsequently became ‘Pitts Engineering Construction Limited”, and which will be 
referred to in this decision as ‘‘Pitts” and as the ““Company’’, for ease of reference) on October 26, 
1981 as a rock truck driver at the Great Lakes Power Project (the ‘“‘project’’), in response to a call 
to the Union by Pitts pursuant to Article 3 of the (May 1, 1980 - May 30, 1982) Provincial Agree- 
ment, which provided, in part, as follows: 


ARTICLE 3 - UNION SECURITY 


3.1a) The Employer shall first call the Union Office whenever personnel are required. If 
the Union cannot supply such personnel within 48 hours, excluding Saturdays, Sun- 
days and Holidays, the Employer may secure such personnel from any other source. 
The Employer may recall former regular employees through the Union Office who 
have been absent from the Employer up to six (6) months. 


b) Regular employees shall be defined as employees hired at the Employer’s 
home base and who have been on the Employer’s payroll for six (6) months 
or more. 


3.2 All personnel hired shall be required to have a clearance card issued by the Union 
before they start to work, unless other arrangements are made with the Union dis- 
patcher. Such clearance card will not be unreasonably withheld. 


8. The rock truck which the complainant operated on the project was an off-road vehicle 
with a 35 ton capacity. In November of 1981, the complainant and several other rock truck drivers 
referred to the project by Local 793 were engaged in building a dyke across the St. Marys River at 
a location at which the current was quite swift and the water was 23 feet deep. Since he and the 
other rock truck drivers were concerned about the safety of backing up to the edge of the water 
without the assistance of a flagman, Mr. Ritrovato discussed the matter with his Union Steward, 
Donald Redmond, who in turn raised it with Ez Cloutier, the General Foreman in charge of rock 
excavation on the project. Mr. Cloutier temporarily resolved the problem by arranging for fore- 
men to flag the drivers until arrangements could be made for some labourers to serve as flagmen. 
During the course of discussing the matter, Mr. Cloutier told Mr. Redmond that if anyone gave 
him any more problems, he was going to let them go. When Mr. Redmond told Mr. Palanuk what 
Mr. Cloutier had said, Mr. Palanuk stated that if Pitts laid off or dismissed anyone for that reason, 
he would send the person back to the project as soon as the Company requested the Union to refer 
a worker there. 


vA Edward Ackison, Pitt’s Assistant Project Manager, was summoned to these proceedings 
by the Union and called as one of its six witnesses. He told the Board that an issue was raised by 
Mr. Ritrovato concerning the need for a “spotter” at the “‘rock face”, where a large loader, some- 
times in conjunction with a bulldozer, was loading the rock trucks in an area at the bottom of the 
river bed through which streams were flowing. Management did not think it was safe to introduce a 
worker on foot into that environment and the Health and Safety Branch of the Ministry of Labour, 
which was called in to investigate the matter, did not require Pitts to place a “spotter” there. When 
asked in cross-examination if he took Mr. Ritrovato’s concern about backing up without a flagman 
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to be unreasonable, Mr. Ackison replied, ‘I took it to be unreasonable that he did not appear to 
be able to accept the decision of the Ministry of Labour. It seemed to bear heavily on him.” 


10. Pitts laid off the complainant on December 7, 1981. Mr. Ritrovato did not (and does 
not) question the validity of that lay-off, as several other employees were laid off at the same time 
and there had been a shortage of work for three or four days before that. Two days after that lay- 
off, Mr. Palanuk offered Mr. Ritrovato a ‘“‘C body” referral to the project as a fuel truck driver. 
However, Mr. Ritrovato declined that referral because the wage rate for fuel truck drivers was less 
than that paid to rock truck drivers. He also declined another referral to the project as a fuel truck 
driver on January 28, 1982. However, he accepted a referral to work as the “front end man” on a 
crane for another employer. When he learned that some of the other rock truck drivers who had 
been laid off from the project before Christmas had returned to work, the complainant telephoned 
Mr. Palanuk on February 3, 1982 to ask why he had not also been referred back. Mr. Palanuk 
replied that Pitts did not want him back as he had refused to back up without a flagman. (In giving 
that response, Mr. Palanuk was repeating an opinion which had been expressed to him by Mr. 
Redmond. No one from Pitts’ management ever indicated to him that the Company did not want 
Mr. Ritrovato on the project because of his work refusal or his involvement in any other safety 
matters.) Mr. Ritrovato was very upset with that response and threatened to contact the Ministry 
of Labour concerning the matter on the grounds that it was illegal to require a driver to back up in 
an unsafe manner. Mr. Palanuk told the complainant to ‘‘cool down” and undertook to get back to 
him about the matter. When he called Mr. Ritrovato between 10:00 and 11:00 that evening, Mr. 
Palanuk told him that he was to report for work the next morning at the project. Mr. Ritrovato’s 
name was not on the top of the applicable out-of-work list at that time. However, Mr. Palanuk 
decided to refer him back to the project because he had been working there prior to the Christmas 
shutdown. Mr. Palanuk also exercised his hiring hall discretion in a similar manner in respect of 
other persons who had been employed on the project prior to the lay-offs which preceded that 
shutdown. 


ilGle When Mr. Ritrovato reported to the project on February 4, 1982, his foreman, Ivan 
Gignac, told him, ““We don’t want you. We asked for a bulldozer operator.’ Mr. Ritrovato then 
requested and was given an opportunity to confer with Mr. Redmond, who told him to wait in the 
lunchroom trailer. He waited there until approximately 11:00 a.m. when Mr. Gignac returned and 
advised him that John Minderlein, the Project Manager, wanted to see him. Mr. Ritrovato pro- 
ceeded to the Project Manager’s office, where Mr. Minderlein told him that the Company was 
going to hire him back, but warned him to “‘keep his nose clean’’. He also told him to back up his 
truck when he was told to do so. In the ensuing discussion, Mr. Ritrovato asserted that it was ille- 
gal to back up in an area that was unsafe, or in a situation where his vision was obscured. Mr. Min- 
derlein agreed with that assertion and sent Mr. Ritrovato out to work as a rock truck driver. 


2: During the second week of February, Mr. Ritrovato was approached by stewards of the 
various trades on the site and was asked if he was interested in becoming the employees’ health 
and safety representative on the project. That position had previously been held by Rick Arnill, 
another member of Local 793. When the stewards were discussing the matter of a replacement for 
Mr. Arnill, who had resigned from the position, Mr. Ritrovato’s name came up. Before approach- 
ing the complainant to offer him the position, the stewards spoke with the employees and obtained 
their approval. After taking some time to consider the matter, Mr. Ritrovato advised the stewards 
that he had decided to accept the position. 


13. A few days after becoming the employees’ health and safety representative, Mr. Ritro- 
vato approached Mr. Cloutier and indicated that he was unwilling to drive his rock truck past the 
blasting crew because he was of the opinion that they were creating an unsafe working environ- 
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ment by smoking while carrying blasting caps and sticks of dynamite. Mr. Ritrovato testified that 
this angered Mr. Cloutier and also Mr. Minderlein. According to Mr. Ritrovato, upon learning of 
his work refusal, Mr. Minderlein approached him and told him in a very loud voice to “‘smarten 
up”. Mr. Ritrovato further testified that when he continued to insist that the blasting crew was 
making the area unsafe by smoking, Mr. Minderlein told him that he would not be working on the 
project very long. It was also the complainant’s evidence that he was told by Mr. Ackison, in the 
presence of Mr. Minderlein and Mr. Cloutier, that management was going to get rid of him as a 
health and safety representative because they did not like his complaint about the blasters smoking 
near explosives. Mr. Ackison, on the other hand, told the Board that he was certain that he had 
never made such a statement. I found Mr. Ackison to be a candid and credible witness, whose evi- 
dence was, in my view, more reliable than that of Mr. Ritrovato, who tended to tailor his evidence 
to advance his present concerns, and was also prone to somewhat embellish and exaggerate events. 
Accordingly, I prefer the evidence of Mr. Ackison concerning that matter and concerning all other 
matters about which their evidence is in conflict. Mr. Ritrovato’s lack of credibility concerning 
those matters also casts doubt on the reliability of his evidence concerning other matters, such as 
the aforementioned statements which he claimed to have been made to him by Mr. Minderlein. 


14. Later that day, management posted notice that a health and safety representative would 
be elected by the employees on the following morning. Having regard to all of the evidence, I find 
on the balance of probabilities that the election was prompted by the blasters’ dissatisfaction with 
Mr. Ritrovato’s performance as a health and safety representative, rather than by a desire on the 
part of management to have him removed from that position. The election was overseen by Pat 
Hayes-Sheen, an official of the Occupational Health and Safety Division of the Ministry of Labour 
in Sault Ste. Marie. In that election the blasting crew voted for Mike MacDonald, but the operat- 
ing engineers and members of other trades voted to retain Mr. Ritrovato as their health and safety 
representative. Following discussions with management and Mr. Hayes-Sheen, it was decided that 
Mr. MacDonald would be the health and safety representative for the blasting crew on the west 
side of the project, and that Mr. Ritrovato would be the health and safety representative for the 
employees on the east side of the project. In that capacity, Mr. Ritrovato attended safety meetings 
with Company officials and voiced a number of health and safety complaints to management on 
behalf of himself and other employees. 


$5. The complainant was laid off by Pitts on Thursday afternoon April 15, 1982, along with 
Barry Alberta, another Union member who had been working as a rock truck driver. Some work- 
ers in other trades were also laid off at or about that time. The reason given by the Company for 
the lay-off was shortage of work. However, the complainant was of the view that the true reason 
for his lay-off was the role which he had played as a health and safety representative on the 
project. On the morning of April 15, Pitts had begun to dig a trench from the river bed to the 
canal. The complainant had been assigned to drive one of the two rock trucks involved in that part 
of the project, and had been instructed to back the truck across a Parks Canada roadway, which 
was used by some pedestrians. The complainant had advised Mr. Cloutier that he thought it was 
unsafe and illegal to back across that road without a flagman. After arranging for another rock 
truck driver to perform the work which Mr. Ritrovato refused to perform without a flagman, Mr. 
Cloutier had given the complainant another work assignment which involved using a payloader to 
remove rock from the river bed. He had remained on that job until the afternoon coffee break, 
during which Mr. Gignac had advised him that he and Barry Alberta were being laid off. Mr. Gig- 
nac had told the complainant that he would be paid for the rest of the day and had instructed him 
to go to the office to pick up his pay. Mr. Ackison told the Board that the Company is required by 
the Provincial Agreement to give employees one hour’s notice of layoff. It was also his uncontrad- 
icted evidence that if there was no further work for them to do, the Company would send them 
home early and pay them for the balance of the day, in lieu of notice. 
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16. Mr. Ritrovato did not know Mr. Alberta before he began to work on the project. How- 
ever, he became acquainted with him at the project as they were working in the same area. Since 
Mr. Alberta’s residence was on his way to the project, Mr. Ritrovato often drove him to work. Mr. 
Ritrovato told the Board that he was of the view that Mr. Alberta was laid off on April 15 because 
of Mr. Alberta’s association with him, and because the Company wished to mask an anti-safety 
motivation for the complainant’s lay-off. 


Neg Mr. Ackison testified that Mr. Ritrovato was laid off on April 15, along with other 
employees including Mr. Alberta, because at that stage of the project, rock trucks were not needed 
on the same steady basis on which they had previously been required. Mr. Ritrovato was one of 
the persons selected for lay-off because he was one of the last persons hired as a rock truck driver 
and because he had less versatility than some of the other employees, having operated no equip- 
ment for Pitts other than a rock truck and a payloader. Mr. Ackison also told the Board that Mr. 
Ritrovato’s position as a health and safety representative had nothing to do with his lay-off, and 
that Mr. Alberta’s association with Mr. Ritrovato had nothing to do with Mr. Alberta’s lay-off, 
which also resulted from a shortage of work. It was also his evidence that when Pitts subsequently 
needed to use a rock truck on a sporadic basis, an operator from another piece of equipment, such 
as a bulldozer, would be temporarily assigned to operate a rock truck. 


18. On the afternoon of his lay-off, the complainant telephoned the Union office and asked 
to speak with Mr. Palanuk. Since Mr. Palanuk was not in the office at the time, Mr. Ritrovato 
advised Mr. Palanuk’s secretary that he had been laid off by Pitts. He requested that his name be 
placed on the out-of-work list. He also requested the secretary to have Mr. Palanuk call him as 
soon as possible. Mr. Palanuk was unable to return Mr. Ritrovato’s call that day as he was occu- 
pied with other matters. On the following morning, Mr. Palanuk spoke on the telephone at length 
with Mr. Redmond, who advised him that Mr. Ritrovato suspected that he had been laid off 
because of his involvement in safety matters on the project. Mr. Palanuk made several attempts to 
telephone Mr. Ritrovato on the morning of April 16 but was unable to reach him. The line was 
busy during his first few attempts and later, when the phone did ring, there was no answer. 


to; Mr. Palanuk went to the project at 1:15 p.m. on April 16 where he and Mr. Redmond 
met with Mr. Minderlein. Mr. Minderlein explained to them that the decision to lay off a number 
of employees, including Mr. Ritrovato and Mr. Alberta, had been made at a management meeting 
between 9:00 and 9:30 a.m. on the previous day. When Mr. Palanuk attempted to persuade Mr. 
Minderlein to revoke Mr. Ritrovato’s layoff, Mr. Minderlein told him that it was difficult to com- 
municate with Mr. Ritrovato, that he had not wanted Mr. Ritrovato on the project in the first 
place, and that he was not going to rescind his lay-off. When Mr. Redmond expressed the opinion 
that Mr. Ritrovato had been laid off because of his safety activities, Mr. Minderlein became quite 
angry and walked away from them. The evidence also indicates that Mr. Minderlein’s criticism of 
Mr. Ritrovato was not unusual, as Mr. Minderlein complained about a number of the workers 
whom Mr. Palanuk referred to the site. Thus, Mr. Minderlein’s criticism of Mr. Ritrovato was no 
different from his criticism of a number of other Union members referred to the project, who were 
not sufficiently versatile or productive to satisfy Mr. Minderlein. 


20. Mr. Palanuk remained at the project until 3:00 o’clock that afternoon, gathering as 
much information as he could about the lay-off. He spoke with Mr. Ackison, who advised him that 
the reduction in the work force had resulted from the Company’s decreased need for rock truck 
work at that stage of the project. Mr. Palanuk reviewed Pitts’ documentation concerning the lay- 
offs, including weekly manpower reports and unemployment insurance separation slips. 


21; After returning to the Union office, Mr. Palanuk tried once again to telephone Mr. 
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Ritrovato but there was no answer. He also attempted unsuccessfully to telephone Peter Mazurski, 
the Regional Manager of the Ministry of Labour’s Health and Safety Division. Mr. Palanuk also 
spoke with business representatives of the Carpenters and the Labourers on April 16 concerning 
the matter of whether a safety representative had any special protection against lay-off. 


Dib Mr. Palanuk was unable to recall whether he attempted to telephone the complainant 
on Saturday April 17. However, he did recall telephoning Mr. Ritrovato’s parents in an unsuccess- 
ful attempt to contact him at their home. On Monday April 19, Mr. Palanuk made several further 
unsuccessful attempts to reach Mr. Ritrovato by telephone at his apartment and at his parents’ 
home. He also telephoned Mr. Mazurski’s office in Thunder Bay again and left a request that his 
call be returned. When Mr. Palanuk ultimately contacted the complainant on or about April 19, 
Mr. Ritrovato told him that he thought he had been laid off unfairly. Mr. Ritrovato did not at that 
time request Mr. Palanuk to file a grievance concerning his lay-off, but did ask Mr. Palanuk to get 
him back to work. 


a3: When Mr. Mazurski telephoned Mr. Palanuk on April 20, they had a lengthy discussion 
concerning Mr. Ritrovato’s lay-off. Mr. Palanuk stated that he and the other business representa- 
tives with whom he had spoken did not feel that it was proper for a safety representative to be laid 
off. Mr. Mazurski advised him that the Occupational Health and Safety Act does not protect a 
safety representative from the effects of a lay-off resulting from a shortage of work. However, he 
undertook to have the lay-off investigated by Frank Cloutier, a member of his staff. On the follow- 
ing day Mr. Cloutier telephoned Mr. Palanuk and advised him that, as a result of attending at the 
project to investigate the matter, he had concluded that the April 15 lay-offs, including the lay-off 
of Mr. Ritrovato, were planned at an early morning meeting on the day of the lay-off, and were 
unrelated to any safety matters. 


24. As a result of those conversations and his other efforts to investigate the circumstances 
of the complainant’s lay-off, Mr. Palanuk concluded that although Mr. Ritrovato’s suspicion that 
he had been laid off because of his safety activities was understandable, there was nothing avail- 
able to prove that those suspicions were well founded. Mr. Palanuk was unable to find anything 
which could be used to refute the Company’s plausible assertion that the decision to lay off Mr. 
Ritrovato and the other employees who were laid off on April 15, was made at approximately 9:30 
a.m. that day, before Mr. Ritrovato advised management that he thought it was unsafe and illegal 
to back the rock truck across the aforementioned road without a flagman. Since he was unable to 
contact Mr. Ritrovato, Mr. Palanuk advised Mr. Redmond of his conclusion, and also told him 
what he had learned from Mr. Mazurski about the safety representative’s lack of protection against 
lay-off due to shortage of work. 


25; After completing his investigation concerning Mr. Ritrovato’s April 15 lay-off, Mr. 
Palanuk telephoned Ernie Ford. After serving as a business representative for five years, Mr. Ford 
became the Union’s Labour Relations Manager in 1977. Grievances which cannot be settled at the 
local level are generally sent to Mr. Ford’s office in Toronto with a request that Mr. Ford proceed 
further with the grievance, or a request that Mr. Ford provide an opinion as to whether the Union 
should or should not proceed further. Mr. Ford is in frequent contact with the Union’s 29 business 
representatives who work in various parts of the province. In making decisions concerning whether 
or not to arbitrate a grievance, Mr. Ford relies upon the information obtained through the business 
representative’s investigation of the grievance. Mr. Ford does not generally speak with a grievor 
unless he decides to refer a grievance to arbitration, in which case he generally speaks with the 
grievor (or arranges for counsel to speak with the grievor if it is the type of case which he deems to 
require representation by counsel), in preparation for the arbitration hearing. 
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26: During that telephone conversation, Mr. Palanuk advised Mr. Ford that the complain- 
ant was of the view that he had been laid off by Pitts on April 15 because of his involvement in 
safety matters on the project. He explained to Mr. Ford that he had contacted the Ministry of 
Labour to discuss the matter and had subsequently been advised that the Ministry of Labour had 
investigated the matter and found that there was nothing to indicate that Mr. Ritrovato had been 
laid off as a result of his safety activities. Mr. Palanuk also told Mr. Ford that he had spoken with 
Pitts and had concluded that the lay-off was prompted by a shortage of work in that “the need for 
rock truck drivers at that time was just not there.”’ Thus, Mr. Palanuk advised Mr. Ford that there 
was no evidence that Mr. Ritrovato’s lay-off had anything to do with his involvement in safety mat- 
ters on the project. He also noted that Pitts had not requested a replacement for Mr. Ritrovato. 
On the basis of that information, Mr. Ford told Mr. Palanuk that it appeared to him that the 
Union would have difficulty proceeding with a grievance or an Occupational Health and Safety Act 
complaint concerning Mr. Ritrovato’s lay-off. In reaching that conclusion, Mr. Ford took into con- 
sideration the fact that Pitts would have the burden of establishing that the lay-off was not moti- 
vated by a desire to penalize or remove Mr. Ritrovato from the project because of his safety activi- 
ties. 


Pai One of the witnesses called by the complainant in these proceedings was Paul Vesala, a 
member of the United Brotherhood of Carpenters and Joiners, Local 446 (referred to in this deci- 
sion as the “‘Carpenters”’). Mr. Vesala began working at the project in 1980 and was a health and 
safety representative (as well as a steward) from February to December of 1981, when he and all 
the other employees on the project were laid off for the Christmas break. It was his understanding 
that the person in that position represented the Ministry of Labour and would be the last person to 
be laid off. After working at some other jobs in early 1982, Mr. Vesala was recalled by Pitts, but 
was no longer the health and safety representative as someone else had replaced him in that posi- 
tion by that time. During the afternoon of Thursday April 22, 1982, Mr. Vesala and four other 
workers refused to return to a location approximately thirty feet below the ground, where they had 
been forming a manhole earlier that day. The reason for that refusal was their concern that it was 
unsafe to work there, as the warmth of the sun was thawing the ground and creating the danger of 
a cave-in. During the course of discussing the situation with them, the Carpenters’ steward advised 
them that Mr. Ritrovato had been laid off. 


28. Later that day, Mr. Vesala, who had been a friend of the complainant for several years, 
went to Mr. Ritrovato’s apartment to tell him about that safety problem and to discuss his lay-off. 
During that conversation, Mr. Vesala told Mr. Ritrovato that the workers were very upset about 
his lay-off as they did not feel that the Company had the right to lay off their health and safety rep- 
resentative. Mr. Vesala, who was the first witness to testify in these proceedings, told the Board 
that he did not say anything to Mr. Ritrovato about a “‘wobble’’, and further stated, “I only found 
out about a wobble after I went home.’’ However, that evidence was subsequently contradicted by 
Mr. Ritrovato, who testified that Mr. Vesala told him that “the carpenters and labourers were 
going to shut the job down the following day.”’ Mr. Ritrovato further testified as follows concern- 
ing that matter: “I told him that I didn’t want to get involved. He said, ‘Well come by and see 
what’s going on.’ I said, ‘I'll think about it.’” In response to further questions from his counsel, 
Mr. Ritrovato reasserted that he had told Mr. Vesala that he did not want to get involved, but 
revised his “I'll think about it” to “I might come down in the morning to see what’s going on, just 
out of curiosity.” 


29: Mr. Ritrovato testified that someone whose voice he did not recognize telephoned him 
early the next morning and said, ‘“We’re going to wobble the job. Come on down and have a 
laugh.” Mr. Ritrovato described himself as being “really groggy” that morning as a result of having 
been out very late the night before, and described his reaction to the call as follows: “‘I said to 
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myself, why not go see what’s going on and I’ll take in some fishing.” It was his evidence that he 
‘took up ice fishing after [he] got laid off’? and ‘‘always kept [his] fishing gear in the car.’”’ Mr. 
Ritrovato also testified that he had previously arranged to meet a friend named John Persil later 
that morning to go ice fishing, but that they had not yet decided where to fish. After leaving a note 
for Mr. Persil, who was attending a class that morning, Mr. Ritrovato drove to the project. 


30. On the morning of April 23, the blasters reported for work at their normal starting time 
of 7:00 a.m. However, most of the operating engineers, carpenters, electricians, labourers, and 
members of other trades scheduled to commence work at 8:00 a.m. did not report for work. As a 
result, the project was effectively shut down. After milling about one of the entrances to the 
project, they withdrew to a nearby parking lot. When Mr. Ritrovato arrived on the scene, he saw a 
large number of men standing there. He drove approximately 500 feet further and parked his car 
on the other side of the street in a location between the parking lot and the aforementioned 
entrance to the project. After sitting inside the car for a few minutes, he got out and leaned against 
the car for awhile before seating himself on its hood. He remained there until about 9:45 a.m. Mr. 
Ritrovato told the Board that while he was seated in that location, several people approached him, 
including a member of Local 793 who asked him if he was stopping anybody from going to work. 
Mr. Ritrovato testified that his response was: “No, I’m not in the middle of anything. Go to work. 
Don’t get yourself into trouble because of me.” 


eAR The complainant remained in that position until Mr. Persil arrived and suggested that 
they leave to go ice fishing at a friend’s camp about 35 miles away. Mr. Ritrovato acknowledged 
that both Mr. Minderlein and Mr. Ackison saw him in that location between the parking lot and 
the project entrance. When the latter drove past him that morning, Mr. Ritrovato was leaning 
against his parked car. Mr. Ackison subsequently spoke with some of the employees who failed to 
report for work that day, and concluded that Mr. Ritrovato was the cause of the work stoppage. 
Mr. Ackison’s testimony in that regard was as follows: “‘The work stoppage was set up so that 
when I came to work I recall Mr. Ritrovato leaning against his car. He had located himself 
between the employees in the parking lot and the main gate entrance. That required that any of 
the employees walk past him.... He was acting as a picket to deter them from coming to work.” 
Mr. Ackison further testified that he was advised by a steward that Mr. Ritrovato’s lay-off was the 
cause of the work stoppage. That conversation, together with conversations with other members of 
the bargaining unit and his personal observation of Mr. Ritrovato on the morning of the ‘“‘wobble’’, 
led Mr. Ackison to conclude that Mr. Ritrovato was a principal participant in the work stoppage, 
and that the work stoppage ‘“‘was due entirely to the lay-off of Mr. Ritrovato” and Mr. Ritrovato’s 
“misconception about his lay-off”. 


DR While driving along a street in Sault Ste. Marie at approximately 8:00 a.m. on April 23, 
Mr. Palanuk observed Mr. Redmond driving along the same street. Since it was past Mr. Red- 
mond’s normal starting time at the project, Mr. Palanuk was somewhat surprised to see him there 
and, accordingly, asked him what he was doing. Mr. Redmond told him that there was a ‘“‘wobble”’ 
at Pitts. He also told him that the workers were in the parking lot and that Mr. Ritrovato was 
standing near the gate. When Mr. Palanuk telephoned one of the Labourers’ business agents at 
approximately 9:45 that morning to ask about the ‘wobble’, he was told, “One of your members 
was standing at the gate this morning.’’ (That evidence was received by the Board, over the objec- 
tion of counsel for the complainant, on the basis that the respondent was entitled to adduce evi- 
dence concerning information obtained by Mr. Palanuk during the course of his investigation, not 
for the truth of its (hearsay) contents, but to show what was in Mr. Palanuk’s mind concerning the 
merits of Mr. Ritrovato’s concerns at the time.) Although the business agent did not name the 
member who was standing near the gate, on the basis of Mr. Redmond’s earlier statement Mr. 
Palanuk concluded that it was Mr. Ritrovato. Later that day, Mr. Palanuk also spoke with a couple 
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of other members who told him that Mr. Ritrovato was there and was involved in the work stop- 
page, which came to an end when all of the workers returned to work on Monday April 26. 


33. No one was recalled or referred to the project between the April 15 lay-off and the 
April 23 work stoppage. Three or four days after the ““wobble’”’, Mr. Alberta was recalled to the 
project to work as an oiler, which is a ‘‘C body” job. In explaining Mr. Alberta’s recall pursuant to 
Article 3.1 of the Provincial Agreement, Mr. Ackison told the Board that when Pitts needed an 
additional worker, they would review the list of employees who had been laid off and, if possible, 
pick someone they knew for recall rather than have the Union refer a new worker to the project. 
He also told the Board that there was no possibility that Pitts would have requested that Mr. Ritro- 
vato be referred back to the project at that time in view of “his role in the wobble”. Before decid- 
ing to recall Mr. Alberta to the project by requesting the Union to refer him as an oiler, Mr. Acki- 
son spoke with a master mechanic on the project to obtain his impression of Mr. Alberta’s ability 
to work as an oiler using a grease gun to perform maintenance work on the machinery. 


34. During the three-month period following his lay-off, Mr. Ritrovato obtained some part- 
time work with Permanent Concrete, a former employer. He did not advise Mr. Palanuk of his 
employment there as he wanted to return to Pitts where the wages were higher and the hours of 
work steadier. (Although that employer had a collective agreement with the Union, it was not 
required under the terms of that collective agreement to use the Union’s hiring hall, and did not do 
so.) While working for Permanent Concrete, Mr. Ritrovato encountered Mr. Palanuk on the 
project sometime in May. Since he had seen some “new faces” on the machinery, he asked Mr. 
Palanuk why he had not been referred back to the project. Mr. Palanuk’s response was that Mr. 
Ritrovato already had a job and that Pitts probably would not take him back because of the “‘wob- 
ble”. As Mr. Palanuk walked away, Mr. Ritrovato told him that his employment with Permanent 
Concrete was “‘only a day here and a day there.” 


sii On July 18, 1982, Mr. Ritrovato sent to Mr. Kennedy the following (handwritten) letter 
of complaint concerning Mr. Palanuk: 


I write this letter to you because we (793 soo) need a new B.A. George is a nice guy, but we 
need someone who will stand up for us. I was a steward and was asked to file grievances. I have 
not recieved [sic] any answer or help. Members have been dismissed from jobs for no reason. 
Our B.A. will replace the men with someone else. Our B.A. has let non union people work on 
union jobs. Well paid members have sat at home with no work. I as a member have not been 
helped by 739 [sic] B.A. I was laid off from Pitts because of shortage of work. Everyone was 
called back and new people sent, but I was not. The reasons are that I would not do anything 
that was unsafe. I was Safety Captain. The first time I was laid off from Pitts, they did not want 
me back because I wouldn’t back up without a flagman. I wasn’t the only person. I had to tell 
George that if I didn’t get back to work and the reason was because I would not back up without 
a flagman, I would go to department of labour. That night at 11:30 p.m. my B.A. called and 
sent me to Pitts. I was told in the morning by project manger [sic] that I was not liked by one of 
the foremuns [sic]. The reason being that I would not back up without a flagman. We have a 
concrete plant that is union, but has hired non union people while union people sit at home. I 
would like to know how much longer the members of 793 soo have to put up with this treat- 
ment. The employer has it their own way. They know that our B.A. will not help the members 
to the full extent. The employer will get away with what they want. I as a member am fed up 
with all the garbage that is going on. I would like to know how much longer this is going to go 
on. The members are willing to stand up for their rights are going to be heared [sic]. 


36. When Mr. Ritrovato discovered that other members, including Mr. Alberta, had been 
referred to the project following the work stoppage, he attempted to reach Mr. Palanuk by tele- 
phone but was unable to do so as Mr. Palanuk was out of the office each time he called. He ulti- 
mately reached Mr. Palanuk on July 22 and again threatened to go to the Ministry of Labour. Mr. 
Palanuk’s response was: ‘‘Just wait. I’ll get back to you.”’ Later that day Mr. Palanuk called Mr. 
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Ritrovato and invited him to come to the Union office to obtain a clearance card referring him to a 
job running a loader at the project on the new afternoon shift (commencing at 5:30 p.m. that day) 
which Pitts had decided to add and for which Pitts had requested Mr. Palanuk to refer “‘a grade 
foreman, a loader, a dozer, and a packer’. In referring Mr. Ritrovato to that job, Mr. Palanuk was 
hopeful that Pitts would “let bygones be bygones” and accept Mr. Ritrovato back onto the project. 
That second shift continued for approximately three weeks. After that, there were very few refer- 
rals to the project as it was nearing completion. 


Sf: When the complainant reported to the project that afternoon, Mr. Ackison told him: 
“We don’t want you here. You shut the job down. We’re not going to hire you back.” That 
prompted Mr. Ritrovato to ask permission to speak with Mr. Redmond. However, Mr. Ackison 
told him that he could not remain on the site as he was not an employee. 


38. After leaving the site, Mr. Ritrovato attempted unsuccessfully to contact the Ontario 
Human Rights Commission and the Ministry of Labour. He also went to the Union office but it 
was closed by the time he got there. On the following day, after speaking with Mr. Hayes-Sheen, 
the complainant called the Union office and informed the secretary, who was the only one in the 
office at that time, that Pitts had refused to accept him. When Mr. Ritrovato spoke with Mr. Pala- 
nuk later that morning, he told Mr. Palanuk that he wanted to file a grievance against Pitts for 
refusing to accept his referral back to the project. He also advised Mr. Palanuk that the reason 
given by Mr. Ackison for refusing to accept him was that he had shut the job down in April. Dur- 
ing that conversation, Mr. Ritrovato told Mr. Palanuk that he had not caused the ‘‘wobble”’ and 
was not involved in it. Mr. Palanuk did not then, or at any other time, advise Mr. Ritrovato of 
what he had been told by others about Mr. Ritrovato’s involvement in the “‘wobble’’. When asked 
in cross-examination if it might not have been a fair thing to tell Mr. Ritrovato what the others had 
said and to invite him to respond to their version, Mr. Palanuk said: ‘““There was only one version. 
[Mr. Ritrovato] was there. Other people told me he was there.’’ He further testified (in cross-ex- 
amination) as follows concerning Mr. Ritrovato’s involvement in the “‘wobble”’: “‘The others said 
he was there at the gate. He had no sign or anything. He was just there at the gate.... I believe that 
when people saw him at the gate they wouldn’t go in because of his lay-off. Whether he was 
stopping them or not I don’t know.... [His] being there gave me the impression that he was 
involved with it.... Whether he was alone or with other people, I am not aware of.... Whether he 
was telling people not to go in I couldn’t tell you....” 


39: After speaking with Mr. Ritrovato, Mr. Palanuk called Mr. Ford and advised him of 
what had occurred. Mr. Ford suggested that Mr. Palanuk obtain from Pitts a letter specifying why 
they would not rehire Mr. Ritrovato. 


40. Through a series of discussions with Mr. Ackison and R. Tanaka, who had replaced Mr. 
Minderlein as the Project Manager, Mr. Palanuk attempted to persuade management to accept 
Mr. Ritrovato back on the project. However, management remained steadfast in their refusal to 
rehire him because of their belief that he caused or was a principal participant in the April 23rd 
work stoppage. Mr. Palanuk requested that the Company provide a letter to that effect, but Pitts 
did not comply with that request. 


4]. As a result of letters of complaint from Mr. Ritrovato and several other members of the 
respondent, Mr. Kennedy sent Bruce Knight, an I.U.O.E. business representative in Sarnia, to 
Sault Ste. Marie to enquire into those complaints (and also to conduct a ratification vote concern- 
ing a memorandum of settlement with respect to the 1982-84 Provincial Agreement). When Mr. 
Knight arrived in Sault Ste. Marie on Tuesday afternoon, August 3, 1982, he telephoned David 
Selvers and arranged to meet with him the following evening. Mr. Selvers, who was called by the 
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complainant as a witness in these proceedings, was one of the persons who had written to Mr. Ken- 
nedy to complain about Mr. Palanuk. Mr. Selvers testified that he spoke to Mr. Palanuk about Mr. 
Ritrovato’s grievance during the summer of 1982 and was told that the Union had to “keep the 
peace”’ with Pitts because it was in the midst of negotiating a deal with Pitts concerning the pur- 
chase from Pitts of a building in Toronto. (In actuality, that transaction took place in June of 1981, 
although Pitts was permitted to remain in the premises as a tenant for a period of time following 
the transaction.) However, I accept Mr. Palanuk’s evidence that he did not in any way “‘go easy on 
Pitts’’ by reason of that purchase (nor for any other reason), and that he was “‘just joking” when he 
made that lighthearted statement to Mr. Selvers. 


42. During his meeting with Mr. Knight, Mr. Selvers told him that one of the unresolved 
problems which required attention was a complaint by Mr. Ritrovato that Pitts had refused to 
rehire him when he was dispatched to the project by Mr. Palanuk on July 22. Mr. Selvers also told 
him that the reason for Pitts’ refusal to rehire Mr. Ritrovato was that Pitts was blaming Mr. Ritro- 
vato for the ‘“‘wobble”’ that took place on April 23. When he later discussed the matter with Mr. 
Palanuk, Mr. Knight advised him to file a grievance about it as soon as possible ‘‘so that if Mr. 
Ritrovato had a legitimate beef, Local 793 [would be] representing him as per the collective agree- 
ment.” 


43. On August 4, in a further attempt to have Mr. Ritrovato rehired on the project, Mr. 
Palanuk “‘went over the heads” of Mr. Ackison and the other members of Pitts’ management sta- 
tioned in Sault Ste. Marie, by telephoning Dennis Flynn, a Pitts Vice-President who managed the 
Company’s Human Resources Department. However, Mr. Flynn declined to overrule Mr. Acki- 
son’s decision to reject Mr. Ritrovato. 


44. A special called meeting of the Union was held on Thursday evening August 5 to con- 
duct a ratification vote concerning the Provincial Agreement, and to deal with any complaints or 
problems which the members had. Between 25 and 30 members attended that meeting. After the 
ratification portion of the meeting had concluded, Mr. Knight asked Mr. Palanuk to absent himself 
from the meeting. Following Mr. Palanuk’s departure, Mr. Knight told the members that he was 
there to listen to their complaints, write them down, obtain Mr. Palanuk’s response, and report to 
Mr. Kennedy, who would be responsible for determining what, if anything, should be done to rem- 
edy them. During the ensuing discussion, Mr. Ritrovato expressed dissatisfaction with Mr. Palanuk 
and the manner in which he had been handling the complainant’s request that a grievance be filed. 
He also expressed the view that safety factors were involved in his lay-off. It was also noted that 
Pitts had refused to permit him to return to the project because Pitts was of the view that he had 
been an instigator of the “wobble”. When Mr. Knight asked him if he had ‘“‘wobbled the job’’, Mr. 
Ritrovato stated that he had not done so. Mr. Ritrovato told Mr. Knight that he felt his complaint 
had not been properly handled by Mr. Palanuk as no grievance had been filed on his behalf. Mr. 
Ritrovato threatened to retain a lawyer to assist him, but Mr. Knight told him that there was no 
need to bring in a lawyer as the matter would be rectified internally. He also suggested that Mr. 
Ritrovato go to the Union office the following day to see Mr. Palanuk and file a grievance. 


45. When Mr. Knight met with Mr. Palanuk early the next morning to get his response to 
the complaints of various members including Mr. Ritrovato, Mr. Palanuk confirmed that Pitts had 
refused to rehire Mr. Ritrovato because management was of the view that Mr. Ritrovato had shut 
down the project on April 23. Mr. Knight repeated his earlier suggestion that Mr. Palanuk file a 
grievance and also suggested that if Pitts continued to refuse to rehire Mr. Ritrovato, a letter 
should be obtained from Pitts confirming that the reason was that Mr. Ritrovato had “‘wobbled the 
job”. During that breakfast meeting, Mr. Palanuk requested and obtained Mr. Knight’s sugges- 
tions about how the grievance should be phrased. 
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46. After meeting with Mr. Palanuk, Mr. Knight returned to Sarnia and subsequently sent 
to Mr. Kennedy a detailed report which read, in part, as follows: 


As per your instructions, I travelled to Sault Ste. Marie to ratify the Memorandum of Agree- 
ment and check into complaints from the members in District #8. The membership turned 
down the Memorandum, by a 60 to 40 per cent margin. 


Now, the major problem. First, a little background on the situation. We have a membership in 
the “Soo” who believe that they can run the Union. They believe that a wobble will solve every- 
thing and that if they are not militant, they will lose the respect of the Company and of other 
Trades. This attitude may come about because some of the members and George do not co-op- 
erate. But, I did not talk to any member who said he disliked George as a person. 


I talked to Dave Selvers, Larry Marconi and Don Redmond about any problems they’ve incur- 
red. Also, after the ratification meeting, I had George leave and about twenty-five members 
stayed to “air their views’. I listed their problems, then later, sat down with George and heard 
his response to these problems. 


Following is a list of the members’ complaints along with George’s reply to each. 


Dave Selver’s complaints were as follows 


Complaint -Angelo was laid off and not rehired when dispatched. 


Geo’s reply -The Company does not want him back; but he will file a grievance today. (i.e. 
Aug. 5/82) 


From the members at the meeting, these further complaints were heard: 


Complaint -Angelo Ritrivatto [sic] says he did not wobble the job. He is the Operator who was 
not hired when dispatched to the Pitts job. 


Geo’s reply -Angelo did wobble the job and Pitts won’t hire him back. George is filing a griev- 
ance; getting letter from Pitts saying they won’t hire Angelo. 


eoeee 


Now, my summation, which is, you realize, my own opinion. It appears that there is a barrier 
between some of the members and George which has been widening over the years. The mem- 
bers expect instant service and want the Business Representative to be their puppet. Of course, 
George will not do this and the members resent this. Perhaps George does not communicate 
enough with his Stewards and possibly keeps them “‘in the dark” as to what is going on. Also, 
George should appoint the Stewards and not allow the members to elect them, on the job. He 
has some Stewards who will not work closely with him. This in itself creates a problem. 


George should file more written grievances and watch his time limits closer. At least the mem- 
bers will be happy that something concrete is being done to solve their problems. They feel he is 
trying to ignore their problems in hopes that they will disappear. This will help get their trust 
back. George should attempt to return the members calls as soon as possible after they call. 


Also, George should sponsor some courses, i.e. Safety Representatives, First Aid, etc., to get 
some rapport between the members and himself. He should communicate closer with the mem- 
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bers and get them “‘on his side’’. He should also take charge at meetings and tell the members 
the way it is and not just try to appease them. It may be difficult for George to change his atti- 
tude, but I believe he can. 


George should have more supervision to see that his duties are performed. It is my thoughts 
[sic] that perhaps Mike [Quinn] from Sudbury could help. He could just see that George follows 
up and doesn’t let things get ignored. George seems to be a good worker but needs some direc- 
tion and someone to answer to. 


The members are concerned with the image of Local 793 and I think they could improve it by 
working with George. 


In conclusion, all of the above is my own opinion. I told the members and George that I would 
write this report and give it to you. Also, I told them that a decision, if any, would be coming 
from you. If any decisions have to be made, would you please inform those concerned as this is 
one of the problems of being kept “‘in the dark”’. 


If you require any further information or any clarification, please contact me. 


47. In accordance with Mr. Knight’s suggestion, Mr. Ritrovato went to the Union office on 
August 6 and met with Mr. Palanuk, who filled out a grievance form and handed it to Mr. Ritro- 
vato for his comments. The grievance proposed by Mr. Palanuk pertained to Pitts’ refusal to accept 
Mr. Ritrovato for employment pursuant to his July 22 referral. However, after looking it over, Mr. 
Ritrovato asked Mr. Palanuk to grieve Pitts’ failure to take him back from the time at which it had 
started to recall rock truck drivers. Mr. Palanuk then checked the Union’s hiring hall records to 
determine that date. At Mr. Palanuk’s suggestion, Mr. Ritrovato signed three blank grievance 
forms on the understanding that Mr. Palanuk would have his secretary type onto those forms what 
had been written on the rough draft which they had been discussing. During that conversation, Mr. 
Palanuk asked Mr. Ritrovato about his role in the wobble. Mr. Ritrovato replied, ‘I had nothing 
to do with it.” 


48. At the next Union meeting, Mr. Palanuk invited Mr. Ritrovato to come to the Union 
office to get a copy of his typed grievance. However, Mr. Ritrovato did not do so at that time. The 
reason which he gave in his evidence before the Board concerning that matter was: “‘I figured the 
grievance was there. He’s taking care of it. I just carried on looking for work and helping my Dad 
at the farm.’’ When Mr. Ritrovato did go to the Union office some time later for that purpose, Mr. 
Palanuk’s secretary told Mr. Ritrovato (in Mr. Palanuk’s absence) that she did not have a copy of 
any grievance for him. That made Mr. Ritrovato quite angry and did little to inspire his confidence 
concerning the manner in which Mr. Palanuk was representing him. 


49. The complainant did not see the typed grievance that was filed by Mr. Palanuk on his 
behalf until it was provided to his counsel during the course of these proceedings. It indicates ‘‘ Ar- 
ticle 4 - Management Rights” to be the section of the Provincial Agreement that has been violated, 
and specifies ““May 17, 1982 and continuing” to be the ‘“‘time period concerned”. Article 4 pro- 
vides, in part, as follows: 


4.1. The Union agrees and acknowledges that the Employer has the exclusive right to 
manage the business and to exercise such right without restriction, save and except 
such prerogatives of management as may be specifically modified by the terms and 
conditions of this Agreement. 


Without restricting the generality of the foregoing paragraph, it is the exclusive func- 
tion of the Employer: 


a) To determine qualifications, classify, transfer, hire, direct, promote, demote, lay-off, 
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discipline and discharge employees for just cause and to increase and decrease work- 
ing forces in accordance with the terms of this Agreement. 


4.2 The Employer recognizes that the employee and the Union have recourse through the 
grievance procedure if they feel that the Employer has exercised any of the foregoing 
rights contrary to the terms of the Agreement. 


eoeee 


Also included in the grievance is the following information: 
The nature of the grievance is as follows: 


That the Company disciplined the above named Employee unjustly on April 14th, 1982. Laid- 
off and refused to re-employ said Member of I.U.O.E. Local 793 that was dispatched by the 
Union Office on July 22nd., 1982. 


Remedy Requested: That the Company remit wages and benefits from May 17th, 1982 and con- 
tinuing and re-instate said Employee. 


50. Mr. Palanuk delivered that grievance to Pitts on August 9, 1982. After reviewing the 
provisions of the Provincial Agreement concerning the time limits for filing grievances and consult- 
ing with Pitts’ Manager of Human Resources, Mr. Ackison replied to the grievance on behalf of 
the Company by means of the following letter dated August 11, 1982, which was received by Mr. 
Palanuk on the following day: 


The grievance filed on behalf of Mr. Angelo Ritrovato was in reference to actions of July 22, 
1982. This grievance was not presented until August 9, 1982. Under article 6.5 and 6.7a of the 
collective agreement this grievance is untimely and no further action will be taken. 


aL Article 6.5 of the applicable Provincial Agreement provided: 


If advantage of the provisions of Articles 6 and 7 hereof is not taken within the time limits speci- 
fied therein or as extended in writing as set out above, the grievance shall be deemed to have 
been abandoned and may not be re-opened. 


Article 6.7(a) provided: 


It is understood and agreed that an employee does not have a grievance until he has discussed 
the matter with his foreman or other supervisory personnel acting in this capacity and given him 
an opportunity to deal with the complaint. His decision shall be made known to said employee 
within forty-eight (48) hours. Grievances properly arising under this Agreement shall be 
adjusted and settled as follows: 


STEP 1 - Within ten (10) full working days after the circumstances giving rise to the grievance 
occurred or originated, the aggrieved employee and/or a Union representative, shall present the 
grievance in writing to the official of the Employer named by the Employer to handle grievances 
at this step. If a settlement satisfactory to the Union and the employee concerned is not reached 
within two (2) full working days, the grievance may be presented as indicated in Step Two at 
any time within five (5) full working days thereafter or if the grievance involves monetary, disci- 
pline or discharge matters, not involving the interpretation of the Agreement to final and bind- 
ing determination. 


STEP 2- At this step the grievance may be submitted to a local area Joint Committee consisting 
of representatives of the Union and representatives of the area Employer Association. Should 
no satisfactory settlement be reached within 5 working days of the grievance being submitted to 
the local area Joint Committee, the grievance may be presented as indicated in Step #3. 
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STEP 3 - At this step the grievance shall be referred to the Joint Labour Management Commit- 
tee which shall convene a meeting within ten (10) full working days to deal with the grievance. 
Should no satisfactory settlement be reached within five (5) full working days after the meeting, 
the grievance may be submitted to arbitration. 


Bee Mr. Ackison told the Board that the reply was confined to the timeliness issue because 
that was “the most straightforward and difficult position for [the Union] to argue the grievance 
from’’, and because ‘“‘if it wasn’t timely there wasn’t much sense in getting into the merits”. How- 
ever, he also testified that if the grievance had gone to arbitration, Pitts would have defended its 
refusal to re-employ Mr. Ritrovato on the basis of his role in the work stoppage. 


aBe Mr. Palanuk did not send a copy of Pitts’ reply to Mr. Ritrovato or otherwise advise 
him of the Company’s response. He acknowledged in his testimony before the Board that on the 
basis of what he has learned from these proceedings, he would now provide a grievor with a copy 
of the employer’s reply to his grievance. 


54. After receiving the Company’s reply to the grievance, Mr. Palanuk telephoned Mr. 
Ford and read it to him. He told Mr. Ford that in his discussions with Pitts concerning the griev- 
ance, management had indicated to him that the reason they would not rehire Mr. Ritrovato was 
that they were of the opinion that Mr. Ritrovato was responsible for the work stoppage that had 
occurred on April 23. Mr. Palanuk also advised Mr. Ford that he had investigated the work stop- 
page in the spring by speaking to a number of persons on the job site. After telling Mr. Ford what 
those persons had said, Mr. Palanuk told Mr. Ford that he had concluded from those conversations 
that Mr. Ritrovato had acted as a “‘one-man picket line’ and was either responsible for the work 
stoppage or at least deeply involved in it. Although Mr. Palanuk had no recollection of it at the 
time of the hearing, I accept Mr. Ford’s evidence that during the course of that conversation, Mr. 
Ford indicated to Mr. Palanuk that ‘‘timeliness was not a concern at all” because the Union could 
rely on section 124 of the Act (which permits a party to a collective agreement in the construction 
industry to refer a grievance to the Board for final and binding determination ‘‘[nlotwithstanding 
the grievance and arbitration provisions in a collective agreement”’). However, on the basis of the 
information provided to him by Mr. Palanuk, Mr. Ford also indicated to Mr. Palanuk that the 
Union was not in a position to proceed with Mr. Ritrovato’s grievance as he (Mr. Ford) was of the 
opinion that the grievance would fail because Pitts had a legitimate reason for refusing to rehire 
Mr. Ritrovato, namely, his direct responsibility for the work stoppage or his deep involvement in 
it. In deciding not to proceed with Mr. Ritrovato’s grievance, Mr. Ford also took into account the 
fact that the Provincial Agreement did not provide for recall of employees by seniority (except in 
Schedule A, which applied only to employers in the crane and equipment rental business and was, 
accordingly, of no assistance regarding Mr. Ritrovato’s grievance). Mr. Ford was aware that the 
Company would have the burden of establishing just cause if the lay-off constituted disciplinary 
action as contended by Mr. Ritrovato. However, he was of the opinion that there was nothing 
about Mr. Ritrovato’s lay-off which suggested that it ought to be considered a disciplinary matter. 
In response to a question posed by Union counsel in re-examination, Mr. Ford told the Board that 
if he encountered a situation in which he felt that a business representative’s investigation of a 
grievance was inadequate he ‘“‘would either get personally involved or instruct him as to what steps 
to take to further investigate.’’ He also told the Board that he did not find that to be necessary in 
respect of Mr. Ritrovato’s grievance as he felt that the information which he obtained from Mr. 
Palanuk was sufficient. 


55: During examination in chief, Mr. Kennedy told the Board that a grievor who is 
unhappy with a decision by Mr. Ford not to arbitrate his grievance can appeal directly to him. He 
also stated that if he disagreed with the decision of Mr. Ford, he would overrule him. However, he 
further testified that if he had been contacted by Mr. Ritrovato and been advised that Mr. Ritro- 
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vato did not cause the “wobble’’, he would not have overruled Mr. Ford as Mr. Kennedy was of 
the view that it did not make any difference whether Mr. Ritrovato caused the ‘“‘wobble”’ or merely 
participated in it. He was not asked what his reaction would have been if he had been told that Mr. 
Ritrovato was not a participant but rather was merely an observer. During cross-examination con- 
cerning avenues of appeal that are available to members, Mr. Kennedy stated that he was one of 
the people to whom a member could appeal, but added that a member could also appeal to the 
Union’s Executive Board in Toronto and “‘to Washington’. However, Mr. Ritrovato was not 
advised of any of those avenues of appeal by Mr. Palanuk, Mr. Kennedy, or anyone else. Indeed, 
when Mr. Palanuk was asked (during cross-examination) if there was any avenue of appeal within 
the Union from a decision by the Labour Relations Department, he replied, ‘‘I don’t know.” His 
lack of knowledge in that regard was confirmed in re-examination concerning the Union’s appeal 
process; when counsel for the respondent asked him, “Do you know what a member of your 
Union would do if they were unhappy with your decision, Jack Redshaw’s decision, or Ernie 
Ford’s decision?” Mr. Palanuk replied, “No.” 


56. Even after Mr. Ford had decided that Mr. Ritrovato’s grievance would not be pursued 
to arbitration, Mr. Palanuk continued to seek to have Mr. Ritrovato rehired by Pitts. He met with 
Mr. Tanaka to that end on August 24 but was not successful. During that meeting, Mr. Palanuk 
also repeated, to no avail, his request for a letter explaining the Company’s refusal to rehire Mr. 
Ritrovato. Although Mr. Palanuk was left with the impression that such a letter would be prepar- 
ed, it was not forthcoming. 


a On August 26 Mr. Palanuk attempted to telephone Mr. Ritrovato at his apartment and 
at his parents’ home to report to him concerning his grievance. However, there was no answer at 
either number. A further attempt to contact Mr. Ritrovato by telephone on August 31 was also 
unsuccessful. Mr. Palanuk acknowledged in cross-examination that he probably should have 
informed Mr. Ritrovato by letter that the Union had decided not to proceed with his grievance. 


58. At the time of these proceedings, Jack Redshaw had been a Local 793 business repre- 
sentative for approximately twenty years. In 1982 he was employed in the Union’s Labour Rela- 
tions Department, and was also its Recording Secretary. He was assigned by Mr. Kennedy to go to 
Sault Ste. Marie to replace Mr. Palanuk during Mr. Palanuk’s vacation from mid September of 
1982 until the end of that month. Mr. Kennedy also requested Mr. Redshaw to investigate mem- 
bers’ complaints about Mr. Palanuk while in Sault Ste. Marie, and to report back to Mr. Kennedy 
and to Frank Giles who, prior to his death in the spring of 1985, had been the President and Assist- 
ant Business Manager of Local 793 for a number of years. Some of those complaints had been sent 
to Mr. Kennedy in writing, while others had been made verbally over the telephone. One of the 
written complaints was Mr. Ritrovato’s letter of July 18, 1982 (quoted above). In commenting on 
the scope of his assignment, Mr. Redshaw told the Board, “I had pretty well free rein on what I 
wanted to do in the area. If there was something I felt should be straightened out, I could do it.” 


a9: After arriving in Sault Ste. Marie, Mr. Redshaw investigated each of the afore- 
mentioned complaints through telephone calls, visits to job sites, and conversations with members 
whom he invited to meet with him at the Union office. He wrote down what he found out from 
each person and later relayed that information to Mr. Giles. He telephoned Mr. Ritrovato and 
spoke with him about his written complaint. During that telephone conversation, Mr. Ritrovato, 
who was very agitated, expressed dissatisfaction with the manner in which Mr. Palanuk had han- 
dled his complaints about the April 15 lay-off and Pitts’ refusal to rehire him on July 22. (He also 
expressed dissatisfaction concerning the Union’s ‘“‘ready-mix”’ contracts.) Mr. Redshaw’s investiga- 
tion of Mr. Ritrovato’s complaint led him to conclude that there was nothing further that could be 
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done for him because, in the absence of any witnesses or other means of proving wrongdoing on 
the part of Pitts, Mr. Redshaw concluded ‘“‘that it boiled down to his word against Pitts”’. 


60. Mr. Redshaw’s overall conclusion concerning the situation in Sault Ste. Marie was that 
Mr. Palanuk’s basic fault was that he was “‘too soft” and “‘just too much of a good guy” who was 
‘constantly trying to please everybody all the time.”” Mr. Redshaw felt that Mr. Palanuk ‘‘should 
have been more of a leader”, and recommended to Mr. Giles that Mr. Palanuk be given more 
supervision. In that regard, Mr. Redshaw noted that Mr. Palanuk’s Area Supervisor had retired 
and had not been replaced, leaving Mr. Palanuk ‘all alone” with ‘“‘no one to go to on a day-to-day 
basis”. Mr. Palanuk also recommended that Bill Baird, a business representative for Local 793 in 
Hamilton, be sent to Sault Ste. Marie to improve Mr. Palanuk’s “‘record keeping” system concern- 
ing the out-of-work list, as he was of the view that the files used by Mr. Palanuk concerning job 
referrals, although readily understandable by Mr. Palanuk, would be somewhat confusing to 
another business representative called upon to use them in Mr. Palanuk’s absence. 


61. After Mr. Redshaw returned to Toronto and discussed the situation in Sault Ste. Marie 
with Mr. Kennedy and Mr. Giles, it was decided that Mr. Giles should go to Sault Ste. Marie and 
hold a special called meeting to ‘‘straighten everything out, calm everyone down, and get every- 
thing back on track.” Prior to that meeting, Mr. Giles reviewed Mr. Knight’s written report to Mr. 
Kennedy and, as noted above, also received a report from Mr. Redshaw concerning the situation 
in Sault Ste. Marie. Mr. Giles was also aware through a discussion with Mr. Kennedy that a griev- 
ance had been filed by Mr. Ritrovato on behalf of Mr. Palanuk, and that Mr. Ford had decided not 
to arbitrate it. 


62. Mr. Ritrovato heard nothing more about his grievance until October 13, 1982, when he 
attended the special called meeting chaired by Mr. Giles. Mr. Ritrovato received notice of that 
meeting through the mail. At that meeting he angrily complained that his grievance had not been 
properly processed. When Mr. Giles asked Mr. Palanuk what had happened to Mr. Ritrovato’s 
grievance, Mr. Palanuk replied, “‘I lost it.” Mr. Giles then said, ““What do you mean ‘lost it’ - lost 
it in the garbage can or what?” Mr. Palanuk replied, ‘‘I lost it due to timeliness.” In the discussion 
which followed, Mr. Ritrovato advised Mr. Giles that he intended to retain a lawyer, and Mr. 
Giles told him, ‘‘Do what you have to do.”’ 


63. In his testimony before the Board, Mr. Palanuk acknowledged that his statement at that 
meeting that he had lost Mr. Ritrovato’s grievance due to timeliness was not accurate. His explan- 
ation for making that statement was: “I said in the heat of the moment that we’d lost it, [that] it 
was untimely.... I think that because Ernie [Ford] said we shouldn’t pursue it, I could say it was 
lost. We didn’t pursue it. That’s what I meant by that.’”’ He also told the Board that he did not 
intend to mislead anyone by that “fast answer’. 


64. In speaking with Mr. Giles after that meeting, Mr. Palanuk outlined what Mr. Ritrova- 
to’s grievance was about and told him that Mr. Ford had instructed him not to proceed any further 
with it. Mr. Giles listened to what Mr. Palanuk had to say but made no comment. After returning 
from Sault Ste. Marie, Mr. Giles reported to Mr. Kennedy concerning Mr. Ritrovato’s grievance 
and the other complaints raised by various members. After summarizing what had occurred at the 
special called meeting, Mr. Giles told Mr. Kennedy that he had spoken to Mr. Ritrovato and to a 
number of other members. He also advised him that he had spoken to Pitts in an unsuccessful 
attempt to get Mr. Ritrovato back to work. He further indicated that his investigation concerning 
Mr. Ritrovato’s grievance had led him to conclude that Mr. Ford had made the right decision in 
deciding not to refer Mr. Ritrovato’s grievance to arbitration. Thus, it was Mr. Giles’ recommen- 
dation that the respondent not proceed any further with Mr. Ritrovato’s grievance. Mr. Kennedy 
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accepted that recommendation by Mr. Giles, who had 27 years of experience as a business repre- 
sentative and officer of the Union, and whose judgment on such matters was respected by Mr. 
Kennedy. 


65. As noted above, Mr. Ritrovato has complained to the Board that the respondent has 
contravened sections 68 and 69 of the Act. However, in arguing the case before the Board, com- 
plainant’s counsel did not press his complaint under section 69 regarding Mr. Palanuk’s failure to 
communicate with Mr. Ritrovato concerning employment and Mr. Palanuk’s alleged failure to call 
Mr. Ritrovato for employment in the order of the out-of-work list, as that aspect of the complaint 
is not sustainable on the evidence before the Board. The only instance of anyone below Mr. Ritro- 
vato on the out-of-work list being referred to work ahead of Mr. Ritrovato involves a member 
named Orville Hotchkiss. Mr. Palanuk exercised his discretion in the operation of the hiring hall to 
refer Mr. Hotchkiss ahead of some other members, including Mr. Ritrovato, because Mr. Hotch- 
kiss, who was on welfare, was in dire need of work, and was unable to return to his former position 
as a ready-mix truck driver due to the revocation of his driver’s licence. As noted by the Board in 
Luciano D’ Alessandro, [1985] OLRB Rep. Dec. 1708, at paragraph 11, “‘[i]n applying section 69 of 
the Act, the Board has recognized that the operation of a hiring hall is a complicated matter which 
undoubtedly must involve an element of discretion: see, for example, Raphael A. Julien, [1985] 
OLRB Rep. Apr. 537, and Thomas Beck, [1985] OLRB Rep. Jan. 14.” In the circumstances of the 
present case, I am satisfied that the aforementioned referral of Mr. Hotchkiss constituted a valid 
exercise of such discretion, and did not involve any arbitrary, discriminatory, or bad faith action. 
Accordingly, the complaint is dismissed insofar as it pertains to alleged contraventions of section 
69 of the Act in respect of the operation of the Union’s hiring hall. 


66. Counsel for the complainant contended that the respondent, through Mr. Palanuk and 
others in the Union’s hierarchy, acted in an arbitrary manner in the representation of Mr. Ritro- 
vato by “missing the point” concerning Mr. Ritrovato’s complaint about his April 15 lay-off, by 
failing to confront him with the information which Mr. Palanuk obtained through his investigation 
of the “‘wobble” so as to give Mr. Ritrovato an opportunity to respond to it, by giving Mr. Ford 
inadequate and incomplete information concerning Mr. Ritrovato’s grievance, by reducing to writ- 
ing “precious little’ of the information which was obtained in respect of Mr. Ritrovato’s grievance, 
by failing to put to the Company the complainant’s point of view concerning his lack of involve- 
ment in the “wobble’’, and by failing to tell Mr. Ritrovato “what was going on’’. With respect to 
the last point, he contended that the Union contravened section 68 by failing to tell Mr. Ritrovato 
that its Labour Relations Department had decided not to arbitrate his grievance, by misleading 
him concerning the disposition of his grievance, and by failing to advise him of the avenues of 
appeal that were available to him within the Union. Counsel also contended that the respondent, 
through Mr. Palanuk, had acted in bad faith by “going easy” on Pitts because of the Union’s real 
estate transaction with Pitts. The complainant did not name Pitts as a respondent or as a “‘person 
... that may be affected by the complaint’’, and does not seek to have his grievance referred to 
arbitration, but rather seeks compensation from Local 793, a declaration, a posting, and an award 
of costs. 


67. Counsel for the respondent submitted that his client did not contravene sections 68 or 
69 of the Act. Although he acknowledged that there had been a failure of communication, he con- 
tended that it did not amount to a violation of the Act or, alternatively, that it warranted no more 
than declaratory relief. In support of his contention that the Union represented Mr. Ritrovato fair- 
ly, counsel noted the numerous attempts Mr. Palanuk made to contact Mr. Ritrovato; Mr. Pala- 
nuk’s contacts with the Ministry of Labour, other business representatives, the Company, and the 
Union’s Labour Relations Department; the consideration given to the merits of Mr. Ritrovato’s 
grievances by Mr. Ford and Mr. Giles; and the sending of Messrs. Knight, Redshaw, and Giles to 
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Sault Ste. Marie to investigate and attempt to resolve members’ complaints. He argued that the 
conciliatory style adopted by Mr. Palanuk in attempting to persuade Pitts to re-employ Mr. Ritro- 
vato was not violative of the Act, as it was an approach which would often be more successful than 
an adversarial stance. He contended that the Union’s decision not to arbitrate Mr. Ritrovato’s 
grievance was correct in view of Mr. Ritrovato’s involvement in the unlawful work stoppage. It was 
also his position that Mr. Palanuk was not required to confront the complainant with what he 
learned from others about his involvement in the ‘‘wobble”’ as to do so might jeopardize his future 
dealings with Mr. Ritrovato. In the alternative, he submitted that even if it might have been pref- 
erable for Mr. Palanuk to have confronted Mr. Ritrovato with what he had learned from his inves- 
tigation, his failure to do so was not a breach of section 68 or section 69 of the Act. 


68. Respondent’s counsel also submitted that if the Board found a contravention of the 
Act, neither a monetary award nor a posting would be warranted in the circumstances of this case 
because, at most, Mr. Ritrovato “‘lost an opportunity to lose at arbitration’’. Counsel reminded the 
Board of the complainant’s delay in filing this complaint, and of the resulting prejudice to the 
Union. In that regard, he noted that Mr. Giles, who would have been one of Local 793’s witnesses 
in these proceedings, passed away prior to the hearing of the merits. He contended that the only 
relief to be awarded in the event the complaint succeeded was a declaration. Counsel further con- 
tended, in the alternative, that the complainant had lost very little work in any event since the sec- 
ond shift to which he was referred on July 22 lasted for only a short time. Thus, he contended that 
the complainant would only have been entitled to a few days’ wages in the unlikely event that his 
grievance succeeded concerning the Company’s refusal to re-employ him on July 22. He also sub- 
mitted that the Board should not depart from its normal practice of declining to award costs. 


69. Counsel for the respondent further contended that section 68 of the Act is not available 
to Mr. Ritrovato in respect of the aforementioned grievance as Mr. Ritrovato was not an employee 
in a bargaining unit at the time of the events covered by the grievance. However, I find no merit in 
that argument in the circumstances of this case. The matters covered by this complaint include Mr. 
Ritrovato’s contention that the Union acted arbitrarily in its representation of him regarding his 
lay-off by Pitts on April 15, 1982, as well as Pitts’ refusal to accept him back as an employee on the 
project on July 22, 1982. The section 68 duty of fair representation clearly applies to the Union’s 
representation of Mr. Ritrovato in respect of the first of those two events. If it did not, then a dis- 
charged (or laid off) employee would have no recourse against his union for arbitrary, discrimina- 
tory, or bad faith representation in respect of a grievance concerning his discharge or lay-off. I am 
satisfied that it also applies to the respondent’s representation of the complainant in respect of the 
second event. Moreover, if section 68 were not applicable to that matter, I am of the view that sec- 
tion 69 would be: see, generally, Maurice Berlinguette, [1984] OLRB Rep. Apr. 568, and John 
Bellenger, [1984] OLRB Rep. Aug. 1039. 


70. As indicated above, I have accepted Mr. Palanuk’s evidence that he did not ‘“‘go easy on 
Pitts” because of the Union’s real estate transaction with that Company nor for any other reason. 
Accordingly, the complainant’s allegation of bad faith is not supported by the evidence. There is 
also no evidence of discrimination in the instant case. Thus, the central issue in these proceedings 
is whether the Union has acted in a manner that is arbitrary in the representation of the complain- 
ant. In commenting on the scope of that term, the Board wrote, in part, as follows in J.T. E. Indus- 
tries Limited, [1980] OLRB Rep. July 1001: 


18. Bad faith, malice, discrimination, or subjective ill will are clearly proscribed and readily 
ascertainable; the real difficulty is to determine when a union’s conduct may be properly 
regarded as “arbitrary” - bearing in mind that the union’s affairs may be conducted by laymen 
with limited formal education, or elected officials who may have been chosen for qualities other 
than their legal training or understanding of parliamentary procedure. While the Legislature 


undoubtedly sought to protect the employee from an abuse of the union’s authority, I do not 
think it was intended that every miscalculation, honest mistake, or error in judgment would con- 
stitute a breach of a public statute. The standard to which a union must adhere was described in 
Ford Motor Company Limited, [1973] OLRB Rep. Oct. 519 as follows (at paragraph 40): 


“40. In deciding whether a union has violated the Act the standards to be applied are 
important. We recognize that union affairs are conducted for the most part by lay- 
men. In some situations there are experienced full time officials of a trade union who 
conduct the union affairs; in other situations, the union affairs are conducted by 
employees in their spare time, while in yet other situations employees may be given a 
limited amount of paid time by their employers to engage in trade union matters. This 
Board does not decide cases on the basis of whether a mistake may have been made 
or whether there was negligence, nor is the standard based on what this Board might 
have done in a particular situation after having had the leisure and time to reflect 
upon the merits. Rather, the standard must consider the persons who are performing 
the collective bargaining functions, the norms of the industrial community and the 
measures and solutions that have gained acceptance within that community; see 
Fisher v. Pemberton et al. 8 D.L.R. (3d) 521 at p. 546.” 


Similar views were expressed in Re: Ontario Hydro Employees’ Union - CUPE Local 1000 and 
Walter Prinesdomu, [1975 OLRB Rep. May 444, at p. 462ff. In a long passage which canvassed 
the intended meaning of the word “arbitrary”. 


“Tn using the word arbitrary both the United States Supreme Court and the Legisla- 
ture of this Province must have envisaged the duty constituting more than the simple 
castigation of subjective ill-will in that any other interpretation would render the use 
of this word superfluous. Thus, a well known rule of both statutory and contractual 
construction militates against the respondent’s particular submissions in this regard. 
But where does this path lead? Some insight is gained from the Vaca case wherein 
Mr. Justice White juxtaposed the word arbitrary with the word “perfunctory” and 
observed that a trade union in a non arbitrary manner [must] make decisions as to the 
merits of particular grievances”. It could be said that this description of the duty 
requires the exclusive bargaining agent to put “‘its mind” to the merits of a grievance 
and attempt to engage in a process of rational decision-making that cannot be 
branded as implausible or capricious. 


26. This approach gives the word arbitrary some independent meaning beyond sub- 
jective ill-will, but, at the same time, it lacks any precise parameters and thus is 
extremely difficult to apply. Moreover, attempts at a more precise adumbration have 
to reconcile the apparent consensus that it is necessary to distinguish arbitrariness 
(whatever it means) from mere errors in judgment, mistakes, negligence and unbe- 
coming laxness.... 


On the other hand we do not believe, at least at this time, that all mistakes and care- 
less conduct by trade union officials fall outside the scope of section 60 [now section 
68]. It may be difficult to elaborate the precise meaning of arbitrary representation in 
advance but, as noted above, the very use of the word suggests that some regulation 
of the quality of decision-making was intended. Accordingly at least flagrant errors in 
processing grievances - errors consistent with a “not caring” attitude - must be incon- 
sistent with the duty of fair representation. An approach to a grievance may be wrong 
or a provision inadvertently overlooked and section 60 has no application. The duty is 
not designed to remedy these kinds of errors. But when the importance of the griev- 
ance is taken into account and the experience and identity of the decision-maker 
ascertained the Board may decide that a course of conduct is so implausible, so sum- 
mary or so reckless to be unworthy of protection. Such circumstances cannot and 
should not be distinguished from a blind refusal to consider the complaint. However, 
each case must be decided on its own peculiar facts and it is clear that the duty is not 
going to be a fertile field for the individual adversely affected by less flagrant conduct. 


19. It is clear that in order to establish a breach of section 60, a complainant must do more than 
demonstrate an honest mistake or even negligence. The union must have committed a ‘flagrant 
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error’ consistent with a “‘non caring attitude’’, or have acted in a manner that is “implausible” 
or ‘‘so reckless as to be unworthy of protection’’. In other words, the trade union’s conduct must 
be so unreasonable, capricious, or grossly negligent, that the Board can conclude that the union 
simply did not give sufficient consideration to the individual employee’s concerns. Honest mis- 
takes or innocent misunderstandings are clearly beyond these parameters and do not attract lia- 
bility. 


le See also Savage Shoes Ltd. , [1983] OLRB Rep. Dec. 2067, at paragraphs 36 to 39: 


36. Section 68 requires that each trade union decision be grounded on a consideration of rele- 
vant matters, free from the influence of irrelevant considerations. The requirement that a trade 
union not act in a manner which is in bad faith protects the legitimate expectation that an indi- 
vidual employee’s bargaining agent will act honestly and free of any personal animosity toward 
him. The requirement that a trade union not act in a discriminatory manner protects against the 
making of distinctions between employees and groups of employees on bases which have no 
relevance to legitimate collective bargaining concerns. “Bad faith” and ‘‘discriminatory”’, there- 
fore, test for the presence, in the process or results of union decision-making, of factors which 
should not be present. ‘Arbitrary’, on the other hand, describes the absence in decision-mak- 
ing of those things which should be present. A decision will be arbitrary if it is not the result of a 
process of reasoning applied to relevant considerations. The duty not to act arbitrarily requires a 
trade union to turn its mind to the matter at hand. 


37. Although this duty is imposed on the trade union as an institution, the trade union observes 
or breaches the duty through the actions of its officials or decision-making bodies. Especially 
where an impugned decision is that of a single official, there are obvious difficulties in reviewing 
the process by which that decision was made. Only the union official knows what his thought 
processes were and what facts and circumstances he actually took into account in the course of 
arriving at his decision. His ability to recall and articulate what took place in his mind may be 
influenced, sub-consciously or otherwise, by self-interest and by the knowledge that he is the 
only witness to these crucial mental events. 


38. With [this] thinking process hidden from direct examination, a review of the behaviour of a 
trade union official must necessarily focus on what he did and the context in which he did it, as 
well as on what he says he thought. The result of the decision-making process is weighed against 
the facts and circumstances on which it is said to have operated. If the resulting interpretation of 
facts or of a collective agreement is found by the Board to be “‘reasonable”’ (Clifford Renaud, 
[1976] OLRB Rep. Jan. 967. 22; Jay Sussman, [1976] OLRB Rep. July 349 11; 1. T.E. Industries 
Limited [1980] OLRB Rep. July 1001, 20), ‘‘not unreasonable” (Ivan Pletikos [1977] OLRB 
Rep. November 776, 3), ‘not open to challenge” (Oil, Chemical & Automic Workers Interna- 
tional Union and its Local 9-698, [1972] OLRB Rep. May 521, 3), or at least ‘“‘not implausible” 
(Canadian Union of Public Employees Local 1000 - Ontario Hydro Employees Union, [1975] 
OLRB Rep. May 444, 32), then the Board is inclined to find that the decision is not arbitrary. 
Where the decision maker, on the other hand, misapprehends facts and circumstances which the 
Board considers ‘‘patent”’ and arrives at an ‘“‘almost perverse” understanding of the facts and 
circumstances, the Board will conclude that union effectively barred itself from “directing its 
mind to the real question’’, and that in so doing it has acted in an arbitrary fashion: The 
Corporation of the County of Hastings, [1976] OLRB Rep. November 1072, 22. Where it is diffi- 
cult to see a rational pathway between the facts and circumstances said to have been taken into 
account and the interests said to have been balanced on the one hand, and the result on the 
other, then there arises a rebuttable presumption that the decision was arbitrary. 


39. The required thought process may involve more than the simple application of logic to the 
information then at hand. Decision making may be arbitrary if, before making its decision, the 
union fails to identify and seek out sources of further relevant information which should be 
taken into account in making that decision: Canadian Union of Public Employees Local 2327, 
[1981] OLRB Rep. June 623, 30; Swing Stage Ltd. re Alvin Plummer, [1983] OLRB Rep. Nov. 
1920. 


72, Several of the matters of which Mr. Ritrovato complains fall within the realm of the dis- 
cretion or judgment which can legitimately be exercised by a union official in representing an 
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employee. For example, the fact that Mr. Palanuk did not make detailed notes of his conversations 
with the complainant, members of management, or other persons, does not, by itself, warrant a 
finding that section 68 has been breached. Although union representatives may well find it helpful 
to prepare notes concerning their investigation and processing of grievances, decisions about such 
matters should, for the most part, be left to the individuals involved, and should not generally be 
imposed by the Board. The same is true of the “conciliatory” approach adopted by Mr. Palanuk in 
his attempts to persuade the Company to accept Mr. Ritrovato back onto the project. Whether a 
conciliatory approach is more likely to be fruitful than an adversarial approach in particular cir- 
cumstances is a matter of judgment on which reasonable persons may well differ. It would be an 
unwarranted and inappropriate extension of section 68 for the Board to ‘“‘second guess” a business 
representative or other union official on such a matter in circumstances such as those disclosed by 
the evidence in this case. 


ies I am also satisfied on the totality of the evidence that Mr. Palanuk did not “‘miss the 
point” concerning Mr. Ritrovato’s complaint about his April 15 lay-off. It is true that Mr. Palanuk 
devoted considerable time and energy to determining if there was anything in the Occupational 
Health and Safety Act, or the regulations made pursuant to that legislation, which would preclude 
the Company from laying off a health and safety representative while other employees remained at 
work. However, he also went to the project to investigate the validity of Mr. Ritrovato’s suspicion 
(relayed to him by Mr. Ritrovato’s steward, Mr. Redmond) that Mr. Ritrovato had been laid off 
because of his involvement in safety matters. After reviewing the Company’s documentation and 
discussing the matter with Mr. Ritrovato, Mr. Redmond, Mr. Minderlein, Mr. Ackison, officials of 
the Ministry of Labour, and others, Mr. Palanuk concluded, not unreasonably, that the Union 
would be unable to effectively counter the Company’s position that the decision to lay off Mr. 
Ritrovato, Mr. Alberta, and certain other workers, was made at an early morning meeting on the 
day of the lay-off, prior to Mr. Ritrovato’s refusal to back across the Parks Canada Roadway with- 
out a flagman, and that the decision was unrelated to any safety matters. His judgment in that 
regard was confirmed by Mr. Ford, an experienced Union official who has been the respondent’s 
Labour Relations Manager since 1977. 


74. There are, however, a number of troubling aspects about the manner in which Mr. 
Ritrovato was represented by the respondent in respect of his grievance concerning the Company’s 
refusal to accept him back onto the project on July 22, 1982. As indicated above, on the day of the 
work stoppage for which the Company held Mr. Ritrovato responsible, Mr. Palanuk was advised 
by Mr. Redmond that the workers were in the parking lot and that Mr. Ritrovato was standing 
near the gate. Mr. Palanuk also spoke with one of the Labourers’ business agents that morning and 
was told that one of Local 793’s members (whom Mr. Palanuk assumed to have been Mr. Ritrova- 
to) had been standing at the gate that morning. Mr. Palauk failed to advise the complainant of 
what those persons had told him, even though he had ample opportunity to do so during their tele- 
phone conversation on July 23, in which the complainant told Mr. Palanuk that he had not caused 
the “wobble” and was not involved in it. Moreover, after speaking with Mr. Ackison, who con- 
firmed that Pitts did not want Mr. Ritrovato back on the project because management was of the 
view that Mr. Ritrovato had been the principal participant in the work stoppage, Mr. Palanuk did 
not advise Mr. Ritrovato of the information he had obtained concerning Mr. Ritrovato’s involve- 
ment in the work stoppage through his conversations with Mr. Ackison, and the foregoing conver- 
sations with Mr. Redmond and the Labourers’ business representative. Thus, Mr. Palanuk failed 
to give Mr. Ritrovato an opportunity to respond to the damaging information which he obtained 
from them. As a result, Mr. Palanuk was not in a position to advise the Company or Mr. Ford of 
Mr. Ritrovato’s version of the events in question. 


qs In paragraph 14 of Jean Liebman, [1986] OLRB Rep. June 753, the Board, after 
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reviewing its evolving jurisprudence under section 68, indicated that as a general proposition, it 
can be said that a union will breach section 68 if it fails to take reasonable steps to ascertain from 
its grievor, or to afford him or her an opportunity to discuss with it, his or her reason or explan- 
ation of events and circumstances which, if not contradicted or satisfactorily explained, would lead 
the union to act against the grievor’s interest with respect to the grievance. (See also Swing Stage 
Ltd., [1983] OLRB Rep. Nov. 1920, and Jeanne St. Pierre, [1986] OLRB Rep. June 883.) The 
Board noted in the Liebman case that ‘‘[l]ike any other general statement of principle, this one will 
be found to have its limits and exceptions.’’ However, I am satisfied that the facts of the present 
case, like those in the Liebman case, ‘“‘fall squarely within the ambit of this important principle, 
whatever form of words might be chosen to state and delimit it.’’ Thus, I am satisfied that the res- 
pondent, through Mr. Palanuk, contravened section 68 of the Act by failing to take reasonable 
steps to afford Mr. Ritrovato an opportunity to state and discuss his version or explanation of his 
presence at the wobble, and to contradict the information that Mr. Palanuk received from others, 
which led him to conclude that Mr. Ritrovato had been a ‘“‘one-man picket line.”’ That failure was 
not corrected by Mr. Knight, Mr. Redshaw, Mr. Giles, or any other Union official. Although they 
listened to Mr. Ritrovato’s concerns, they did not advise him of the information which had led the 
Union to conclude that his grievance would not succeed. Thus, he remained ‘‘in the dark” concern- 
ing that crucial information, and was never given an opportunity (prior to the hearing of this com- 
plaint) to contradict it or satisfactorily explain it by, for example, alerting the Union to the role 
which Mr. Vesala and the other aforementioned carpenters played in the work stoppage. 


76. The fact that no one from the Union advised Mr. Ritrovato that Pitts had rejected his 
grievance on the grounds that it was untimely and, even more importantly, that the Union had 
decided not to proceed any further with his grievance, also evidences arbitrariness. Although the 
complainant was sometimes difficult to reach by telephone, no satisfactory explanation was offered 
for the Union’s failure to even attempt to communicate with him by mail regarding those impor- 
tant matters. Thus, although Mr. Ford decided in August that the respondent would not proceed 
any further with Mr. Ritrovato’s grievance, Mr. Ritrovato was not informed of that decision. Fur- 
thermore, at the special called meeting held on October 13, 1982, the Union, through Mr. Pala- 
nuk, misinformed the complainant about the disposition of his grievance, by indicating that the 
grievance had been “‘lost due to timeliness”. That misinformation was given to Mr. Ritrovato by 
Mr. Palanuk despite the fact that Mr. Ford had advised Mr. Palanuk that timeliness was not a 
problem, in view of the availability of section 124. Moreover, neither Mr. Palanuk nor any other 
Union official took any steps to correct that misinformation prior to the parties’ legal representa- 
tives’ exchange of correspondence which preceded the filing of this complaint (as described in the 
aforementioned decision dated May 21, 1985 in this matter). 


ie In view of the foregoing findings of arbitrariness violative of section 68, it is unnecessary 
to determine whether the respondent further contravened that provision of the Act by failing to 
inform Mr. Ritrovato of the internal appeal rights that were available to him, as contended by 
counsel for the complainant. 


78. Having found that the respondent has contravened section 68 in the manner described 
above, I must now determine what is the appropriate remedial response. As noted above, the com- 
plainant does not seek to have his grievance referred to arbitration, but rather seeks a declaration, 
a posting, and compensation from the Union. Counsel for the complainant also requested an 
award of costs. In rejecting a similar request by a complainant in Sil/knit Limited, [1983] OLRB 
Rep. Nov. 1913, the Board wrote in part, as follows: 


8. We are not entirely unsympathetic to the complainant’s concern, for we recognize that a party 
may well have to expend substantial sums in connection with proceedings under the Labour 
Relations Act. Moreover, there is something to be said for the argument that if one can obtain 
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costs upon the vindication of private law rights, the measure of compensation for the successful 
assertion of public rights guaranteed by statute should be no less generous. However, there are 
a number of difficulties with this superficially attractive proposition. In the first place, costs are 
not dealt with explicitly in the statute, with the result that it is arguable that the Board has no 
jurisdiction to award costs except as a part of the compensation award flowing from a finding of 
a statutory violation. Thus, there may be no authority to compensate a party respondent which 
has successfully resisted or defended against a claim. And how should one deal with a situation 
in which, from a practical or legal stand point, success is divided? The law of costs in the civil 
process is both technical and complex, and there are good policy reasons why it should not be 
readily imported into a law of collective bargaining which has survived without it for forty years 
and which the laymen who operate within the system and regularly appear before the Board 
have some difficulty understanding as it is. Finally, while it is tempting to suggest that flagrant 
or egregious violations of the statute should result in a ““make whole” remedy in which the 
aggrieved party is compensated for the costs of the proceeding, it is much less clear how one 
would distinguish an “ordinary” violation of the statute from a ‘“‘flagrant” one or a frivolous 
assertion from one which is arguable but ultimately rejected. It is one thing to suggest that a 
serious breach of the Labour Relations Act may trigger special remedial considerations or call 
for ingenuity in fashioning the appropriate remedy; it is quite another to suggest that an “‘ordi- 
nary” breach of the Act yields one level of compensation while a “serious” one warrants a 
higher level of compensation. Such an approach would begin to look “‘penal’’ rather than ‘‘com- 
pensatory” (and see sections 96 - 99 of the Act which are expressly penal in character). 


That case involved a successful complaint by a trade union against an employer. However, similar 
requests have also been uniformly denied in the context of section 89 complaints in which the 
Board has found a trade union to have violated section 68 or section 69 of the Act: see, for exam- 
ple, Joan Liebman, supra, and Gerald Lecuyer, [1985] OLRB Rep. July 1099. I see no reason to 
depart from that approach in the circumstances of the present case. 


TS: The complainant is clearly entitled to a declaration that the respondent has contravened 
section 68 of the Act. A posting is also appropriate to advise other members of the Union of the 
Board’s disposition of this case, and to assure them that the contraventions of the Act will not be 
repeated. But is the complainant entitled to a compensation order? In Gerald Lecuyer, supra, the 
Board traced the evolution of its remedial responses to contraventions of the duty imposed by sec- 
tion 68. As noted in paragraph 69 of that decision, “‘[a]t first, the Board regarded a monetary 
award against the union as its primary, if not only, remedial response to breach of that duty.” 
However, in cases involving a union’s refusal to process or arbitrate a grievance, that approach has 
for the most part been displaced by the remedy of directing the union to refer the grievance to 
arbitration. (See, for example, the twelve decisions cited in paragraph 76 of the Lecuyer decision.) 
Since that remedy directly affects not only the union which has refused to process or arbitrate the 
grievance, but also the employer which will be the other party in the arbitration proceedings, it can 
probably be awarded only in cases in which the employer has been notified of the proceedings and 
has had an opportunity to take part in them as a respondent or an intervener. No such notice was 
given in the instant case because, as noted above, the complainant did not name Pitts as a respon- 
dent or as a “‘person ... that may be affected by the complaint” (see paragraph 3 of the Board’s 
Form 58). The fact that Mr. Ackison testified before the Board on the fifth day of hearing of this 
matter does not cure that lack of notice. He was present solely as a witness summoned to testify by 
the Union as part of its defence to this complaint, and not as a representative of a party to the pro- 
ceedings. Moreover, this is not, in any event, an appropriate case in which to direct that Mr. Ritro- 
vato’s grievance be referred to arbitration at this late date. The events which gave rise to the griev- 
ance occurred over four years ago and the project on which they occurred was completed long ago. 
The persons who would likely be called to testify in such proceedings have been widely dispersed 
and would no doubt find it difficult to recall the events in question with any real degree of preci- 
sion at a future arbitration hearing. Thus, I am not inclined to direct that the complainant’s griev- 
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ance be referred to arbitration in the circumstances of this case, even if I have jurisdiction to do so 
in these proceedings in the absence of notice to Pitts. 


80. In Radio Shack, [1979] OLRB Rep. Dec. 1220, (application for judicial review dis- 
missed in Re Tandy Electronics Ltd. and United Steelworkers of America et al. (1980), 115 O.L.R. 
(3d) 197), the Board, after reviewing a number of judicial and administrative authorities concern- 
ing damages for “‘loss of an opportunity”, concluded that it had jurisdiction to award such damages 
under section 89 of the Act. The case involved, among other things, an employer’s breach of its 
duty to bargain in good faith. Mr. Chercover acknowledged in his able submissions on behalf of 
Local 793 that, in an appropriate case, it might be open to the Board to award compensation to a 
complainant for loss of an opportunity to have his grievance arbitrated. However, he contended 
that the facts do not justify such an award in the instant case as, in his submission, the most that 
has been lost by Mr. Ritrovato is an opportunity to lose at arbitration. While it is certainly possible 
that the grievance would not have been successful at arbitration, the prospects of success are not so 
remote as to justify a conclusion that the complainant has suffered no loss whatsoever as a result of 
the respondent’s contraventions of the Act. This decision should not, however, be interpreted as 
indicating that the Board intends to abandon its well-established approach of using a direction to 
arbitrate as its primary remedial response to contraventions of section 68 involving refusals to 
process or arbitrate grievances. If, as will likely be the situation in most cases, that appears to be 
the appropriate remedy, a complainant will not be able to obtain compensation from the union (or 
the employer) without the necessity of having to first succeed at arbitration. Moreover, in those 
few unusual cases in which the Boatd finds that not to be an appropriate remedy and decides to 
award compensation for a loss of opportunity, the uncertain prospects of the grievance’s success at 
arbitration may well be a factor which significantly reduces the amount of compensation payable to 
a complainant. Thus, a complainant will not be permitted to obtain a financial advantage by failing 
to name the employer as a respondent or as a person that may be affected by a complaint involving 
a refusal to process or arbitrate a grievance. 


81. In cases in which the Board directs that compensation be paid by a respondent to a 
complainant for a contravention of the Act, it is the Board’s general practice to deal only with the 
question of liability, and to remain seized of the complaint for the purpose of quantifying the com- 
plainant’s loss in the event that the parties are unable to agree on that matter. (See, for example, 
Holiday Juice Ltd., [1984] OLRB Rep. Oct. 1449.) I propose to follow thatestablished practice in 
the instant case. However, in view of the fact that much evidence and argument relevant to that 
issue has already been presented in these protracted proceedings, I find it appropriate in the cir- 
cumstances of this case to provide the parties with some initial guidance concerning that matter, 
with the hope that further litigation costs to the complainant and the respondent can thereby be 
avoided. 


82. In determining the value of the complainant’s loss of opportunity, a number of factors 
should be considered. If Mr. Palanuk had advised Mr. Ritrovato of the information which he had 
received from other persons concerning Mr. Ritrovato’s involvement in the work stoppage, had 
obtained Mr. Ritrovato’s response, and had relayed all of that information to Mr. Ford, it is possi- 
ble that the Union’s Labour Relations Department might still have decided that the chances of suc- 
cess were too limited to justify the cost of referring the grievance to arbitration, and it is by no 
means certain that an appeal from such a decision would have overturned it. If the grievance had 
been referred to arbitration, it is also possible that it would not have succeeded. Although it 
appears that the workers had already decided to ‘‘wobble the job” before Mr. Ritrovato arrived on 
the scene and positioned himself between them at the entrance to the project, an arbitrator might 
well conclude that Mr. Ritrovato’s presence in that location also contributed to the work stoppage. 
Moreover, as noted by counsel for the respondent, there has been some recognition in the arbitral 


1427 


jurisprudence that although an employer’s refusal to hire (or rehire) an individual referred pur- 
suant to a hiring hall provision in a collective agreement may be subject to arbitral review, it will 
generally not attract the degree of arbitral scrutiny which applies to discharge and discipline cases 
governed by a “‘just cause”’ clause: see, for example, Ontario Hydro, [1983] OLRB Rep. Jan. 99, 
and the cases cited in that decision. The fact that there was little, if any, need for rock truck drivers 
on the project by the fall of 1982 may also be of some relevance in determining the value of the 
complainant’s lost opportunity. Furthermore, as noted above, Pitts had a discretion under the pro- 
visions of the Provincial Agreement to recall through the Union office former regular employees 
who had been absent for up to six months. Thus, it is not self-evident that Mr. Ritrovato would 
have been the first such person to be recalled even if he was completely blameless concerning the 
work stoppage. Indeed, the fact that he had only performed rock truck and payloader work for the 
Company, whereas other members of the Union had performed a greater diversity of work, would 
have made him a less attractive candidate for recall than some of his fellow workers. Under the cir- 
cumstances, it appears to me that if the complainant’s grievance had been referred to arbitration 
and had been found to have some merit, it is improbable that the complainant would have been 
awarded compensation by an arbitrator for the period prior to July 22 when he was referred to the 
project at the commencement of the second shift which was added by the Company on that date. 
Moreover, it is probable that the complainant would, in any event, have been laid off approxi- 
mately three weeks later when that second shift came to an end. His wage rate for hours worked 
during that period would have been $13.23 per hour, plus vacation pay of $1.32 per hour. The 
complainant’s delay in filing this complaint is also an important factor to be taken into account in 
assessing the quantum of compensation to be awarded. 


83. The amount of compensation payable to the complainant for his loss of opportunity 
cannot be calculated with mathematical precision. However, having regard to foregoing factors 
and to all of the evidence and submissions of the parties, it appears to me that the equivalent of 
approximately one week’s pay would probably constitute proper compensation for the complain- 
ant’s loss of opportunity in the circumstances of this case. 


84. For the foregoing reasons, the Board hereby declares that the respondent has contra- 
vened section 68 of the Labour Relations Act and, pursuant to section 89 of the Act, hereby orders 
that: 


(1) the respondent compensate the complainant for the loss of opportunity 
described in this decision; and 


(2) that the respondent post forthwith a copy of the attached notice marked 
““Appendix’’, duly signed by a representative of the respondent, in a con- 
spicuous place at its office in Sault Ste. Marie; keep the notice posted for 
sixty consecutive working days; and take reasonable steps to ensure that 
the notice is not altered, defaced, or covered by other material. 


85. The Board will remain seized of this matter for the purpose of dealing with any dispute 
that may arise concerning the implementation or quantification of the Board’s order. 


Appendix 
The Labour Relations Act 


NOTICE TO EMPLOYEES 


Posted by Order of the Ontario Labour Relations Board 


We, INTERNATIONAL UNION OF OPERATING ENGINEERS, Local 793, HAVE 
POSTED THIS NOTICE IN COMPLIANCE WITH AN ORDER OF THE ONTARIO LABOUR RELATIONS 
BOARD ISSUED AFTER A HEARING IN WHICH WE PARTICIPATED- THE ONTARIO LABOUR 
RELATIONS BOARD FOUND THAT WE VIOLATED SECTION 68 oF THE LaBpour RELATIONS AcT IN 
OUR REPRESENTATION OF ANGELO RITROVATO IN REGARD TO HIS GRIEVANCE CONCERNING THE 
REFUSAL BY PITTS ATLANTIC CONSTRUCTION LIMITED TO ACCEPT HIS REFERRAL BACK TO 
THE GREAT LAKES Power PRovect on JuLy 22, 1982. 


THE ACT GIVES EMPLOYEES THE RIGHT TO BE REPRESENTED BY THEIR TRADE 
UNION IN A MANNER THAT IS NOT ARBITRARY, DISCRIMINATORY OR IN BAD FAITH: 


WE ASSURE ALL EMPLOYEES REPRESENTED BY INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LocAL 793 THAT: 


WE WILL NOT ENGAGE IN ANY CONDUCT THAT IS ARBITRARY, 
DISCRIMINATORY OR IN BAD FAITH IN THE REPRESENTATION 
OF ANY PERSON FOR WHOM WE HOLD BARGAINING RIGHTS; 
WE WILL FORTHWITH COMPENSATE Mr- RITROVATO FOR THE 
LOSS OF OPPORTUNITY WHICH THE BOARD FOUND TO HAVE 


BEEN SUFFERED BY HIM AS A RESULT OF OUR CONTRAVENTION 
OF THE AcT- 


INTERNATIONAL UNION OF OPERATING ENGINEERS, Locat 793 


(AuTHORIZED REPRESENTATIVE) 


This is an official notice of the Board and must not be removed or defaced. 


This notice must remain posted for 60 consecutive working days. 


DATED this 27TH day of OcTOBER . 19 86. 
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2396-85-U Don Roe, Dave Noble, Dan Dailey, Dale Smythe and Gary Crack, 
Complainants, v. United Steelworkers of America on behalf of Local Union 5595, 
Respondent 


Duty of Fair Representation - Unfair Labour Practice - Union’s grievance committee 
refusing to process layoff grievances - Majority of union members voting at meeting in favour of 
grievances being processed - Likelihood of success at arbitration and results of vote not exclusive rel- 
evant labour relations considerations - No indication of distinctions in treatment constituting dis- 
crimination 


BEFORE: Jan C. Springate, Alternate Chairman. 


APPEARANCES: Gerald Bouchard, Terry Davey, Don Roe, Dave Noble, Dale Smythe and Gary 
Crack for the complainants; Michael Gottheil, Les Woodcock and Cyril White for the respondents. 


DECISION OF THE BOARD; October 9, 1986 


es The names of the complainants appearing in the style of cause of this complaint are 
amended to read: ““Don Roe, Dave Noble, Dan Dailey, Dale Smythe and Gary Crack’’. The name 
of the respondent is amended to read: ‘United Steelworkers of America on behalf of Local Union 
Ba9) s 


2 This is a complaint under section 68 of the Labour Relations Act, which provides as fol- 
lows: 


A trade union or council of trade unions, so long as it continues to be entitled to represent 
employees in a bargaining unit, shall not act in a manner that is arbitrary, discriminatory or in 
bad faith in the representation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade unions, as the case may be. 


3. The parties filed with the Board an agreed statement of fact with respect to certain mat- 
ters not in dispute. Both parties also called evidence to supplement the agreed statement of fact. 


4, At all relevant times the respondent trade union represented employees of the Tube 
Division of The Algoma Steel Corporation, Limited in Sault Ste. Marie. The complainants, who 
were laid off by the company, object to the fact that the grievance committee of the union refused 
to process grievances related to their layoffs. The result of such grievances, if successful, would 
have been the reinstatement of the complainants and the layoff of certain other, more senior, 
employees. The union’s grievance committee continued to refuse to process the grievances not- 
withstanding the fact that a majority of union members attending a membership meeting voted in 
favour of the grievances being processed to arbitration. 


Sh The events giving rise to these proceedings commenced in June 1985. At that time, the 
company had openings for five or six employees as tester crewmen. The collective agreement bind- 
ing on the company required that the vacancies be posted for five days, and that preference for the 
positions be given to senior employees capable of performing the work. The company did not, 
however, post the vacancies. Had the company done so, it is possible, although far from certain, 
that Mr. Randy Brooks and certain other employees (the “Brooks group’’) would have applied for 
the positions. It appears to be common ground that if members of the Brooks group had applied 
and other more senior employees had not, they would have been awarded the jobs. As it was, the 
Brooks group did not know of the openings and did not apply. The company placed more junior 
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employees in the vacancies. It appears that at least some of these junior employees were newly 
hired to fill the vacancies. In October of 1985 the company laid off the Brooks group. If the Brooks 
group had been working as tester crewmen, they would not have been laid off. 


6. On or about October 24, 1985 Mr. Brooks complained to Cyril White, the President of 
Local 5595, about the fact that he was being laid off while more junior employees continued to be 
employed as tester crewmen. Mr. White replied that the collective agreement permitted such a 
result if the junior employees had been promoted into the tester crewmen positions as a result of a 
job posting. Mr. Brooks advised Mr. White that there had not, in fact, been such a job posting. 
Mr. White then contacted Dave James, the company’s employee relations officer. Mr. James con- 
firmed that the tester crewman position had not been posted. Mr. White asked that the company 
now post the positions. The company did so. The Brooks group went into the plant and applied for 
the positions. The company awarded the Brooks group the positions without even waiting for the 
expiry of the five-day posting period under the collective agreement. It appears that no one else 
applied for the positions in response to the posting. With the return to work of the Brooks group, 
the more junior employees who had become tester crewmen in June were laid off. It is these laid- 
off junior employees who are the complainants in these proceedings. 


We On or about October 25, 1985 Mr. White was telephoned by Mr. Paul McLean, a ste- 
ward who works on the tester line, and by Mr. Gerry Bouchard, the then chairman of the Local’s 
grievance committee. Both Mr. McLean and Mr. Bouchard took the position that the complain- 
ants had become “‘established”’ in the tester crewmen positions and hence could not be replaced by 
more senior employees. Mr. White then telephoned Mr. John Dunlop, a general foreman, and 
suggested that the company reverse the situation back to what it had been previously. Mr. Dunlop 
replied that he did not have the authority to make such a change. On October 28, 1985, the issue 
was raised by the Local union’s executive when meeting representatives of the company’s 
employee relations department on another matter. The Local’s executive suggested that the com- 
pany’s action in laying off the complainants and awarding the tester crewmen positions to the 
Brooks group might have been in error. The company’s representatives denied that such was the 
case. The company explained that it had violated the collective agreement in June by failing to post 
the tester crewmen vacancies, and that the new posting was the only way to correct the violation. 
The Local’s executive then agreed that the company’s position was, in fact, correct. 


8. It was not the Local’s executive that actually decided on the processing of grievances. 
Rather, this was left to a grievance committee. The grievance committee met on October 30, 1985. 
It appears that at the time only one of the complainants had actually filed a grievance with respect 
to his layoff. However, the matter was considered by the committee on the basis that the other 
complainants would file grievances if the decision of the grievance committee favoured them. Mr. 
Bouchard, who earlier had advanced the complainants’ position in his discussions with Mr. White, 
chaired the grievance committee meeting. This was the last grievance committee meeting attended 
by Mr. Bouchard as a result of his having earlier submitted his resignation from the committee. 
Mr. Fred Schmitt, the incoming grievance committee chairman, was also present and participated 
in the meeting. The situation concerning the complainants was discussed at some length. Mr. 
Bouchard spoke in favour of the union supporting the complainants’ position over that of the 
Brooks group. By way of a four-to-one vote, however, the committee decided not to proceed with 
the complainants’ grievances. The one dissenting vote came from Mr. Bouchard. When being 
cross-examined with respect to the meeting, Mr. Bouchard agreed that the other committee mem- 
bers had felt that the failure of the company to post the tester crewmen positions in June had been 
improper and accordingly the complainants could not properly have been established on the job. 
Mr. Bouchard also readily agreed that the matter involved having to decide between the competing 
interests of two groups of employees. 
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9; In instances where the grievance committee has turned down an employee’s grievance 
the union has had a practice of allowing the employee to raise the matter at a general membership 
meeting. This had been the practice at least since 1979. Mr. Bouchard testified that in one instance 
where the grievance committee had decided not to arbitrate an employee’s grievance, a general 
membership meeting decided the grievance should proceed to arbitration. The union then referred 
the grievance to arbitration, although prior to the actual arbitration hearing, the union, with the 
consent of the grievor, settled the matter with the company. 


10. It was the evidence of Mr. Schmitt, the incoming chairman of the grievance committee, 
that following the decision of the committee not to proceed with the complainants’ grievances, Mr. 
Bouchard indicated that the matter would be raised at the next general membership meeting. 
According to Mr. Schmitt, “‘He [Mr. Bouchard] said he would stack the next membership meeting 
and have us proceed with it.”” When cross-examining Mr. Schmitt, Mr. Bouchard, who represented 
the complainants in these proceedings, unsuccessfully tried to get Mr. Schmitt to agree that Mr. 
Bouchard had not made the statement in question. Subsequently, when Mr. Bouchard gave reply 
evidence on behalf of the complainants, he did not deny that he had made the statement. 


MMs Following the meeting of the grievance committee on October 30, 1985, Mr. Schmitt 
telephoned each of the complainants to advise them that the grievance committee had decided not 
to support their position, and to explain the reasons for the decision. Mr. Schmitt also advised the 
complainants of their right to raise the matter at a general membership meeting. 


12. The next regular union general membership meeting was held on November 18, 1985. 
At the meeting, Mr. Schmitt reported on the grievance committee’s decision not to process the 
complainants’ grievances. Mr. Bouchard then made a formal motion that the complainants’ griev- 
ances be processed through the various stages of the grievance procedure to arbitration. The 
motion was approved by a majority of the members present. 


13. The grievance committee next met on November 25, 1985. At the committee’s request 
Mr. Les Woodcock, a union staff representative, was in attendance. Upon being advised of the 
facts of the case, Mr. Woodcock indicated that in his view the committee had correctly decided not 
to process the complainants’ grievances. When testifying in these proceedings, Mr. Woodcock indi- 
cated that in his view the union would not want the complainants’ grievances to succeed for if they 
did, it would take the backbone out of the seniority article in the collective agreement. At the 
November 25th meeting the grievance committee again decided not to process the complainants’ 
grievances. Mr. Schmitt testified that in reaching this conclusion the committee members took into 
account the result of the vote at the general membership meeting, but nevertheless felt they could 
not process the grievances since the company’s action had not been in violation of the collective 
agreement. Following this meeting, Mr. Schmitt phoned the complainants to advise them of the 
committee’s decision. 


14. On November 26 1985 Mr. Woodcock was telephoned by Mr. Bruce Noble, a Sault Ste. 
Marie lawyer, who indicated that he had been approached by certain employees who were con- 
cerned about the decision of the grievance committee not to process the complainants’ grievances. 
Mr. Noble also indicated that consideration was being given to filing a complaint against the union. 
Mr. Noble proposed that the dispute be resolved by processing to arbitration grievances from both 
the complainants and the Brooks group, and then “‘let the chips fall where they may”. Mr. Wood- 
cock responded that the union could not take such an approach and still retain its credibility. 


15; On December 4, 1985 Mr. Bouchard met with Mr. Woodcock and argued that the 
grievance committee was obligated by the vote at the membership meeting to process the com- 
plainants’ grievances to arbitration. Mr. Bouchard also indicated that steps had been taken to 
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obtain the forms on which a complaint could be made to the Board. Mr. Woodcock replied that he 
would investigate the matter further. On December 9, 1985 Mr. Woodcock discussed the matter 
with Mr. Andy Lavoie, the union’s regional representative. Mr. Lavoie advised Mr. Woodcock 
that in his view the complainants’ grievances were contrary to the collective agreement, and not- 
withstanding the motion passed at the November 18th membership meeting, should not be 
processed to arbitration. 


16. The next general union membership meeting was scheduled for December 10, 1985. On 
or about December 9th the Local’s executive met with Mr. Woodcock to discuss the possibility of a 
motion being made at the membership meeting to rescind the motion passed at the November 18th 
meeting. Because such a motion would require two-thirds support, Mr. Woodcock indicated that 
such a motion would likely be defeated, and should not be attempted. On December 9th Mr. 
Woodcock also discussed the complainants’ grievances with Mr. Schmitt, the grievance committee 
chairman. The agreed statement of fact states that at this time ‘““Mr. Woodcock and the Grievance 
Committee were confident that the complainants’ grievances were without merit”. 


iW Mr. Woodcock addressed the December 10, 1985 membership meeting. He stated that 
since the tester crewmen vacancies had not been posted in June, in his view the complainants’ 
grievances were without merit. At least one of the employees present stated that he had recalled 
seeing a posting for the tester crewmen vacancies. Mr. Woodcock indicated that if this had been 
the case, he would support the complainants’ grievances and urge that they be processed to arbitra- 
tion. He also stated that he would ask the company to check the possibility that there had in fact 
been a posting. The following day Mr. Woodcock contacted Mr. James, the employee relations 
officer. Mr. Woodcock advised Mr. James that someone had recalled seeing a posting in June. Mr. 
James indicated that he would discuss the matter with the general foreman of the finishing depart- 
ment, who would definitely know whether or not this had been the case. Mr. James subsequently 
called Mr. Woodcock back and assured him the vacancies had not been posted. 


18. Given the unsettled situation, Mr. Schmitt had taken the precaution of obtaining the 
company’s consent to an extension of the time limits under the collective agreement for processing 
the complainants’ grievances. In a meeting with the grievance committee on December 16, 1985, 
Mr. Woodcock indicated that no additional extensions to the time limits should be sought. At the 
same meeting, the grievance committee decided to drop the matter of the complainants’ grievances 
once and for all. 


19. As the Board has indicated in a number of previous decisions, section 68 of the Act 
does not give an employee an automatic right to have his grievance arbitrated. What the section 
requires is that the union direct its mind to the relevant considerations and make a good faith 
determination as to whether or not to go to arbitration. In making this decision the union is enti- 
tled to consider factors beyond the merits of a particular grievance. In Dixie Canada Inc., [1984] 
OLRB Rep. Sept. 1179 a union refused to arbitrate the grievance of an employee who contended 
that he should not have been “‘bumped”’ out of his job by a more senior employee, because the 
senior employee had less skill and ability than he. Under the terms of the applicable collective 
agreement, seniority was to be the governing factor only if the ability and experience of two 
employees was equal. The union’s decision not to go to arbitration was based, in part, on a general 
practice of promoting seniority over ability and experience. The Board, reasoning as follows, con- 
cluded that this was not a violation of section 68. 


44. This Board would note that the instant case does not involve what has been termed the “‘tyr- 
anny of the majority” but is really a choice between two individuals, although each individual 
“represents” a view of article 15(4) which would affect others in the bargaining unit. The union, 
in opting for seniority rights as between two top-rated employees, was making a reasoned deci- 
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sion based on its view of the best interests of the bargaining unit as a whole. Union support for 
seniority clauses - or the interpretation of seniority clauses in the direction of giving greater 
weight to seniority over other factors - is hardly novel. Moreover, it is not for this Board to sec- 
ond guess the union’s choice provided the relevant factors and competing interests are consid- 
ered. The union candidly characterized the other interest, i.e. ability and experience, as one 
which is generally supported (and sought after) by management. This assertion is also neither 
novel nor indicative of impropriety on the union’s part. Thus, in light of all the evidence and 
submissions by the parties, and in view of the principles underlying the duty of fair representa- 
tion, the Board finds that section 68 of the Act has not been violated. 


20. There is also a group interest in the settlement, or a decision not to arbitrate, a griev- 
ance even where it is reasonable to conclude that the grievance might succeed at arbitration. This 
interest was discussed as follows by the British Columbia Labour Relations Board in Rayonier and 
I.W.A. Local 1-217, [1975] 2 Can. LRBR 196: 


“While a grievance may originally be brought by one individual, it is not unusual for it to 
involve a conflict with other employees as well as with the employer. Occasionally, this is true 
even in the facts of a particular case, but more often it arises from the implications of the gen- 
eral interpretation of the agreement upon which the particular grievor is relying. By necessity, a 
collective agreement speaks obliquely to many new and unforeseen problems arising during the 
course of its administration. Rather than relying on the arbitrator’s interpretation of the vague 
language of the agreement drafted a long time ago, it is normally more sensible for the parties to 
settle that type of current problem by face-to-face discussions in the grievance procedure, with 
the participation of those individuals who are familiar with the objectives of the agreement and 
the need of the operation and are thus best able to improvise a satisfactory solution. Again, if 
the employees are to have the benefit of this process and of the willing participation of the 
employer in it, the law must allow the parties to make the settlement binding, rather than allow- 
ing a dissenting employee to finesse it by pressing his grievance to arbitration. As Archibald Cox 
put it: ‘Allowing an individual to carry a claim to arbitration whenever he is dissatisfied with the 
adjustment worked out by the company and the union treats issues that arise in the administra- 
tion of a contract as if there were always a ‘right’ interpretation to be divined from the instru- 
ment. It discourages the kind of day-to-day co-operation between company and union which is 
normally the mark of sound industrial relations - a dynamic human relationship in which griev- 
ances are treated as problems to be solved and contract clauses serve as guideposts. Because 
management and employees are involved in continuing relationships, their disposition of griev- 
ances and the arbitrator’s rulings may become a body of subordinate rules for the future conduct 
of the enterprise ... When the interests of several groups conflict, or future needs run contrary 
to present desires, or when the individual’s claim endangers group interests, the union’s function 
is to resolve the competition by reaching an accommodation of striking a balance. The process is 
political. It involves a melange of power, numerical strength, mutual aid, reason, prejudice, and 
emotion. Limits must be placed on the authority of the group, but within the zone of fairness 
and rationality this method of self-government probably works better than the edicts of any out- 
side tribunal.’ Cox, Law and the National Labour Policy, at pp. 83-88.” 


21: In the instant case it is clear that the grievance committee concluded that the complain- 
ants’ grievances were without merit. While the correctness of this decision may be debatable, there 
is nothing in the evidence which suggests that the decision was motivated by bad faith or discrimi- 
natory considerations, or that the committee members acted arbitrarily by not considering the rele- 
vant issues. Initially the committee members did not consider the implications associated with the 
grievances being successful at arbitration. Subsequently Mr. Woodcock did consider the implica- 
tions and was concerned that, if successful, the complainants’ grievances would weaken the senior- 
ity provisions in the collective agreement. This concern was clearly a factor in Mr. Woodcock’s 
view that the complainants’ grievances should not be processed. Mr. Woodcock’s views on the 
matter likely influenced the decision of the grievance committee not to change its mind about 
going to arbitration. As already indicated, however, there is nothing inherently improper in con- 
sidering other relevant matters in addition to the likelihood of success at arbitration. Accordingly, 
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I have no hesitation in concluding that the decision of the grievance committee not to proceed to 
arbitration was not a result of unlawful considerations. 


22. The remaining question is whether the grievance committee’s continuing refusal to go to 
arbitration in the face of the motion passed at the November 18, 1985 membership meeting 
amounted to a breach of section 68. The representative of the complainants contended vigorously 
that it did. The representative of the union acknowledged that the grievance committee’s decision 
was somewhat unusual and placed an onus on the union to justify the committee’s action. How- 
ever, he contended, the evidence revealed such a justification. 


PB In his final submissions Mr. Bouchard for the complainants did not contend that the 
union had discriminated against the complainants. However, having regard to Mr. Bouchard’s tes- 
timony concerning an incident where the grievance committee had processed a grievance following 
a vote at a general membership meeting in favour of it doing so, I feel the matter to be worth a 
brief comment. As the Board noted in the Douglas Aircraft Company of Canada Ltd. case, [1976] 
OLRB Rep. Dec. 779, the prohibition against discrimination in section 68 is designed to prevent 
distinctions in treatment between individual employees or groups of employees which are not sup- 
ported by cogent labour relations reasons. In the instant case the evidence indicates that the griev- 
ance committee based its decision not to proceed with the complainants’ grievances notwithstand- 
ing the vote at the membership meeting on the basis of relevant labour relations considerations. As 
for the earlier case referred to by Mr. Bouchard, I was not advised as to the facts of the case. 
Accordingly, I do not know the relevant merits of the grievance, or whether the grievance, if suc- 
cessful, might have impacted on other employees or affected the manner in which the seniority 
provisions in the collective agreement were to be interpreted. The complainants have not, in other 
words, demonstrated that the two situations were sufficiently alike that the different approach of 
the grievance committee in the instant case indicates discrimination. 


24. It is not suggested, nor does the evidence indicate, that the grievance committee acted 
in bad faith when deciding not to follow the results of the vote at the general membership meeting. 
Accordingly, the issue is whether the committee’s conduct in not following the wishes of a majority 
of the members in attendance at the meeting acted arbitrarily. A refusal by the grievance commit- 
tee to consider the results of the vote at the membership meeting might well have been arbitrary in 
the sense of ignoring a relevant consideration. However, in this case it is clear that the grievance 
committee did consider the results of the vote. Having done so, it concluded that it still would be 
inappropriate to proceed with the grievances. 


Ue The constitution of the union was not put in evidence. Further, no other evidence was 
led as to which body within the union properly had the final say on the question of what grievances 
were to go forward. What is clear is that the grievance committee and Mr. Woodcock understood 
that the membership vote was advisory only and that the committee had to make the ultimate 
determination. After the November 18th membership meeting, the grievance committee remained 
of the view that the complainants’ grievances lacked merit. They consulted with a staff representa- 
tive who advised them that the grievances should not be proceeded with notwithstanding the vote 
at the membership meeting. After taking these considerations into account as well as the results of 
the membership vote, the committee concluded that it would not be appropriate to proceed with 
the grievances. I am satisfied that the process they followed in reaching this decision was not arbi- 
trary. 


26. At the hearing, the complainants for the first time raised the argument that they were 
entitled to one week’s pay in that they were laid off, and the Brooks group put in the tester crew- 
men positions, prior to the completion of the 5 days posting period required by the collective 
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agreement. The company may or may not have been in violation of the collective agreement in this 
regard. However, in that the complainants did not raise this issue with the union prior to these pro- 
ceedings, it cannot be said that in representing them with respect to this matter the union acted 
arbitrarily, discriminatorily or in bad faith. 


Dis Having regard to the foregoing, this complaint is hereby dismissed. 


1609-86-R United Food and Commercial Workers International Union, Appli- 
cant, v. Skelhorns Bus Line Limited, Respondent, v. Group of Employees, Objec- 
tors 


Certification - Petition - Petitioners not represented by legal counsel - Inadequate evi- 
dence to establish voluntariness of petition - Lack of legal counsel not a mitigating factor 


BEFORE: G. T. Surdykowski, Vice-Chairman, and Board Members J. Rundle and R. R. Monta- 
gue. 


APPEARANCES: Archie Duckworth, Sharon Slaney and Sandra Ouellet for the applicant; Peter M. 
Whalen, C. MacIntosh and G. Hamm for the respondent; Victoria Watson and Reginald Watson for 
the objectors. 


DECISION OF THE BOARD; October 27, 1986 


iM This is an application for certification. 


Ze The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Labour Relations Act. 


>. Having regard to the agreement of the parties at the hearing of this matter, the Board 
finds that all employees of the respondent at Petawawa, regularly employed for not more than 
twenty-four hours per week and students employed during the school vacation period, save and 
except supervisors, persons above the rank of supervisor and office staff, constitute a unit of 
employees of the respondent appropriate for collective bargaining. 


4. In support of its application, the trade union has filed documentary evidence on behalf 
of 14 of the 18 employees in the bargaining unit. This documentary evidence took the form of 
membership cards, which include a combination application for membership and attached receipt. 
These cards are each signed by the employee and the receipts, which are countersigned by a wit- 
ness (the collector), indicate that a payment of one dollar has been made to the union in respect of 
its membership fees. This documentary evidence is supported by a duly completed Form 9 Statu- 
tory Declaration which attests to the regularity and sufficiency thereof. In short, the form and con- 
tent of the membership evidence are consistent with the requirements of section 1(1)(1) of the Act 
and, standing alone, demonstrates that the union has a level of membership support well in excess 
of that required by section 7(2) of the Act for certification without the necessity of holding a repre- 
sentation vote. 


Sy However, there were also filed with the Board 14 separate ‘‘statements of desire’’ or 
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“‘netitions” (the terms are interchangeable) each signed by one person and indicating opposition to 
the certification of the applicant. Twelve of the individuals whose names appear on the petitions 
are bargaining unit employees and of these, eight had previously signed membership cards and 
paid a dollar in respect of membership in the applicant trade union and were therefore members 
during the material times. As explained below, it is those eight petitions, which purport to indicate 
that the employees signing them have had a change of heart and no longer wish to support the 
application for certification, that might be relevant to the Board’s considerations. It was readily 
apparent that if a sufficient number of the possibly relevant petitions were found to be voluntary, 
which is the litmus test of relevance applied by the Board, they would raise sufficient doubt con- 
cerning the amount of continued support enjoyed by the applicant to prompt the Board to, in 
accordance with its usual practice, exercise its discretion to order a representation vote to resolve 
the matter. Finally, the applicant filed one “revocation” or reaffirmation of membership in the 
union. This signature was that of a bargaining unit employee who had first become a member of 
the union, then signed a petition, and still later signed the revocation. Whether or not this docu- 
ment is relevant to the Board’s considerations depends upon the Board’s view of the eight possibly 
relevant statements of desire. 


6. As we have already intimated, the object in certification proceedings is to determine 
whether a majority of the employees found by the Board to be appropriate for collective bargain- 
ing wish to be represented by the applicant trade union in their dealings with their employer. The 
Labour Relations Act provides that the certification of trade unions in this province is based prima- 
rily upon an assessment of the trade union’s membership support as evidenced by membership rec- 
ords filed in support of an application. The Board does not inquire into opinions about the virtues 
of union membership except as evidence by that documentary membership evidence and any 
timely petitions filed with respect to an application. In Ontario, as in most Canadian jurisdictions, 
the representation vote exists as a residual mechanism for ascertaining the wishes of bargaining 
unit employees in cases where either the applicant union does not have the support of more than 
fifty-five percent of the bargaining unit employees which is necessary for outright certification 
under section 7(2) of the Act (but does have the support of not less than forty-five percent of 
them) or where the circumstances are such that the Board sees fit to require such a vote to be held 
notwithstanding that there is documentary evidence showing membership support in excess of fif- 
ty-five percent. The Board’s discretion in that respect must be exercised in a manner which is con- 
sistent with the legislated primacy of the membership evidence as the means by which employee 
wishes with respect to certification are determined. 


Ts The realities of labour relations are such that employees can and do change their views 
as to the desirability of trade union representation. In recognition of this, the Board has developed 
a procedure which recognizes the validity of union membership cards but retains the flexibility to 
seek the confirmatory evidence of a representation vote where employees file a timely petition 
which indicates a change of heart. Similarly, revocations or “‘counter petitions” are admitted by the 
Board to show a further change of heart and thereby nullify one or more signatures on a petition. 


8. Unlike union membership evidence, petitions (and revocations) are not directly or pre- 
cisely regulated by the Act. There is no statutory definition equivalent to section 1(1)(1), nor is 
there any requirement that the act of signing be confirmed either by monetary payment or other- 
wise. There is also no statutory declaration analogous to Form 9 (which attests to the regularity 
and sufficiency of membership evidence). However, the existence of such statements is contem- 
plated by sections 103(2)(j) and 111(1) of the Act and Rule 73 of the Board’s Rules of Procedure. 
The Board has a long established practice of accepting such petitions and exercising its discretion 
to order a representation vote where the petitions are voluntary and contain a sufficient number of 
signatures of persons who had previously signed union membership cards to create a doubt as to 


1437 


the actual level of support enjoyed by the union. The Board must be satisfied that persons indicat- 
ing an apparent change of heart did so voluntarily and without being motivated by a perceived 
threat to their job security, a concern that the employer is involved in the petitions, or that a fail- 
ure to sign could result in reprisals. It is only those persons who first signed union membership 
cards and subsequently signed petitions whose signatures are relevant to the Board’s considera- 
tions. This is because employees for whom no membership evidence is filed are treated as being 
opposed to the application. Consequently, the signature of a non-union member on a petition can 
add nothing to the assessment of the support enjoyed by the union applying for certification. 


9. The onus of establishing that a petition is voluntary is on the employees objecting to 
certification. To do so, they must call witnesses to give evidence, based on personal knowledge and 
observation, relating to the circumstances of the origination and preparation of the petition, and 
the manner in which each signature was obtained. The cases are legion in which a failure to appear 
and give satisfactory firsthand evidence regarding the origination and circulation of a petition has 
resulted in its rejection. Each and every signature on a petition must be identified and the circum- 
stances under which it was obtained must be recounted by a person having personal knowledge 
thereof. Where such evidence is not presented, the signature may, and likely will, be discounted. 
In addition, the circulation of petitions must be free from the actual or perceived influence of man- 
agement. Consequently, the Board will discount the signature of any employee who is or is per- 
ceived to be managerial. Similarly, where managerial personnel or persons who are perceived as 
having a greater proximity to management than other employees, are involved in originating or cir- 
culating a petition, it is difficult to escape the conclusion that the employees would reasonably have 
perceived the petition to be supported by the employer and its reliability as a gauge of employee 
desires will be destroyed (Rule 73(5); Radio Shack [1978] OLRB Rep. Nov. 1043; Baltimore Air- 
coil Interamerican Corporation, [1982] OLRB Rep. Oct. 1387; Lo Food Division of Lumsden 
Brothers Limited, [1983] OLRB Rep. May 676). 


10. Revocations are also subject to the test of voluntariness but because such documents 
are not normally associated with management different considerations apply. Accordingly, in the 
case of a revocation the question is whether there has been any threat, intimidation, undue influ- 
ence, misrepresentation or other improper conduct which affects its voluntariness (see Frito-Lay 
Canada Ltd. , [1981] OLRB Rep. May 538). 


at, In this proceeding, the group of objecting employees or “petitioners” were represented 
by Victoria Watson, herself a bargaining unit employee, and her husband Reginald Watson, whose 
name does not appear on the employer’s lists. There is no doubt that Mr. and Mrs. Watson came 
to the Board in good faith and that their views are honestly held. In addition, notwithstanding their 
admitted lack of legal training, they conducted themselves respectably throughout the proceedings. 
However, only Mrs. Watson testified with respect to the petitions and though she gave her evi- 
dence forthrightly and without hesitation, there was evidence that she could not give. What she 
could not say turned out to be as important as what she did say because the Board was left without 
evidence essential to establish the voluntariness of all but four of the petitions. It is the lack of this 
essential evidence that is fatal to the case that the objecting employees have tried to build. In arriv- 
ing at our conclusions we have taken into account that the objecting employees chose not to avail 
themselves of their right to counsel. However, we cannot agree with counsel for the respondent 
that the gaps in the evidence resulting from the Watsons’ lack of experience in such matters should 
somehow be overlooked. 


12: Persons involved in proceedings before the Labour Relations Board have a right to 
appear before it with or without counsel. The Board recognizes the difficulties that face those per- 
sons who appear without counsel and normally affords such persons a somewhat greater latitude in 
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the manner in which they conduct their cases. However, the law applicable to issues raised in a 
proceeding before the Board does not depend upon whether or not a party before it chooses to 
retain counsel. Choosing to neither retain counsel nor otherwise inform itself does not relieve a 
party of the obligation to prove its case. It has often been said that ignorance of the law will excuse 
no one from his obligations under it. Consequently, the considerations of onus, the relevant tests, 
and the law applicable to the Board’s consideration of petitions are apposite equally to cases where 
a party appears with counsel and those where a party appears without counsel. 


13. In any event, Mrs. Watson’s evidence indicates that she did in fact have sufficient 
information to enable her to know the case that had to be made for the group of objecting employ- 
ees to succeed in their quest for a representation vote. She testified that she had obtained the Min- 
istry’s of Labour Guide to the Labour Relations Act which states, among other things: 


How do you prove that a statement of desire does not have management support? 


If the statement of desire will affect the certification process by causing the Board to order a 
representation vote, the Board will call upon the objecting employees to prove that the state- 
ment is voluntary. 


A representative of the signing employees must appear and call witnesses to testify under oath 
about how the statement of desire originated (whose idea it was, who drafted it and where) and 
about the manner in which each of these signatures was obtained. This means that evidence must 
be given about the circumstances under which each employee signed the statement of desire by 
someone who is present at the time.... 


The persons who present the evidence at the hearing will be questioned by the Board, and may 
be questioned by the representatives of the union and the employer. If at the end of the inquiry 
the Board is not satisfied that the statement of desire is a voluntary expression of the employees 
who signed, it will be disregarded. 


[emphasis in original] 


In addition, the Form 6 Notice to Employees of Application For Certification And of Hearing 
which was posted by the respondent employer states, at paragraph 7: 


Any employee, or group of employees, who has informed the Board in writing of his or their 
desire in accordance with paragraphs 4 and 5 may attend and be heard at the hearing in person 
or by a representative. Any employee or representative who appears at the hearing will be 
required to testify, or produce a witness or witnesses who will be able to testify from his or their 
personal knowledge and observation, as to (a) the circumstances concerning the origination of 
the material filed, and (b) the manner in which each of the signatures was obtained. 


EXPLANATORY NOTE: Where employees fail to attend in person or by a representative or 
to testify or produce witnesses to testify as provided in paragraph 7 above, the Board normally 
does not accept the statement of desire as casting doubt on the evidence of membership filed by 
the applicant. 


14. Before dealing with the evidence, we find it appropriate to comment on one further evi- 
dentiary matter. After Mrs. Watson had finished giving her evidence, the Board inquired of her 
and Mr. Watson whether they understood what the group of objecting employees had to establish, 
namely the voluntariness of the petitions, and whether they had any further evidence to offer or 
witnesses to call. Mr. Watson indicated that they had no further witnesses but that they did have a 
letter from one of the petitioners (identified throughout as P11) who Mr. Watson said was unable 
to attend the hearing of the matter. The Board indicated that absent an agreement of the parties, 
evidence relating to the matters in issue normally had to be presented through the oral testimony 
of a witness. Upon being advised of this hearsay difficulty, Mr. Watson withdrew the letter and 
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said nothing further about it. Nor did anyone else say anything at the time. This is noteworthy only 
because during argument Mr. Whalen, counsel for the respondent employer, indicated that, 
although he knew nothing of the contents of the letter, he was “concerned” that the Board had not 
admitted this letter at least for the limited purpose of ascertaining whether it indicated that an 
adjournment was in order to enable the filling in of what he felt were gaps in the petitioners’ evi- 
dence. After noting that the petitioners had not raised the issue and that counsel had neither 
objected nor indicated any ‘“‘concern” at the time that the matter had arisen, the Board asked 
counsel whether he was in fact now making an objection. He indicated that he was not. At no 
time, before or after counsel raised his “concern” did the objectors either request or otherwise 
indicate any need for an adjournment. 


1S; In accordance with the Board’s usual practice in such cases, the Board conducted the 
initial examination of Mrs. Watson. At the conclusion of the Board’s inquiry, the parties were 
given an opportunity to ask questions and present their evidence. In order to preserve confidential- 
ity concerning the identity of the persons who allegedly opposed the certification of the applicant 
in accordance with section 111(1) of the Act, the signatures on the petitions are referred to by 
numbers throughout the proceedings. 


16. Mrs. Watson has been an employee of Skelhorns Bus Line Limited for approximately 
one year. She is within the bargaining unit found by the Board to be appropriate for collective bar- 
gaining. She testified that it was the idea of another bargaining unit employee (P11) to oppose this 
application for certification. Mrs. Watson obtained information with respect to ‘‘statements of 
desire”, including the wording thereof, from the Guide referred to above. Two of the petitions 
were handwritten, one by Mrs. Watson and one by P14 in Mrs. Watson’s presence. The rest were 
typed, one by Mrs. Watson and the other by P11. All but Pl were mailed to the Board by Mrs. 
Watson. 


17. Petitioner Pl approached Mrs. Watson on the employer’s premises during working 
hours and inquired about signing a statement in opposition to the union. Mrs. Watson wrote out 
such a statement on the spot, P1 signed it, and left with it. This document was subsequently mailed 
to the Board, presumably by P1. Petitioners P3, P7 and P10 signed identical typewritten petitions 
in front of Mrs. Watson. However, Mrs. Watson’s involvement was restricted to witnessing the 
person’s signature on the petition and then mailing them to the Board. Both P7 and P10 had been 
previously approached by P9 with respect to their petitions and P9 had made the arrangements for 
Mrs. Watson to attend at the homes of those individuals in order to collect their signatures. Simi- 
larly, P3 had been approached by either P9 or P11 who also arranged for the signing. Mrs. Watson 
had no material discussion of substance with any of these petitioners to the extent that all she said 
to P7 was, ““You know why I am here’’, or words to that effect. The petitions of P2, P6, P8, P9, 
P11, P12, and P13 were not signed before Mrs. Watson so we are left with no evidence of the cir- 
cumstances under which they were signed. 


18. It is clear from the evidence that P11 played a significant role in the origination of the 
petitions. That individual was also involved in their circulation and the collection of signatures. In 
addition, the evidence establishes that petitioner P9 was instrumental in collecting signatures on 
various of the petitions. In at least three possible relevant cases it was that latter individual’s 
approach that led to the signatures actually being obtained. The Board has not had the benefit of 
the evidence of either of these significant individuals and we are left without sufficient evidence of 
origination and circulation to establish the voluntariness of 10 of the petitions. We have no way of 
knowing how any of these ten came to be signed or whether or not there was any impropriety 
involved. Consequently, there is insufficient evidence before us to satisfy the onus on the objecting 
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employees to establish the voluntariness of the 10 petitions that P9 and P11 were directly involved 
in collecting. 


19. In the result, we are not satisfied that petitions P2, P3, P6, P7, P8, P9, P10, P11, P12, 
and P13 are voluntary. In arriving at our conclusion we find it unnecessary to consider the issue of 
P9’s actual or perceived managerial status which was one of the bases upon which the applicant 
sought to impugn the petitions. Petition P1 is conceded by the applicant to be voluntary and we are 
satisfied that P4, P5 and P14 are voluntary. 


20. Of the four voluntary petitions, only two were signed by bargaining unit employees who 
had previously signed union membership cards. Therefore only two of the petitions that were filed 
are relevant to the Board’s considerations and their existence does not cast sufficient doubt upon 
the membership evidence submitted by the applicant to prompt the Board to exercise its jurisdic- 
tion under section 7(2) of the Act to direct that a representation vote be held notwithstanding that 
the trade union has filed membership evidence representing in excess of fifty-five percent of the 
employees in the bargaining unit. This conclusion makes it unnecessary for us to deal further with 
the revocation. 


Pile The Board is therefore satisfied on the basis of all the evidence before it, that more than 
fifty-five percent of the employees of the respondent in the bargaining unit at the time the appli- 
cation was made were members of the applicant on September 15, 1986, the terminal date fixed for 
this application and the date which the Board determines, under section 103(2)(j) of the Labour 
Relations Act, to be the time for the purpose of ascertaining membership under section 7(1) of the 
Act. 


DIE: A certificate shall issue to the applicant. 
CONCURRING OPINION OF BOARD MEMBER J. RUNDLE; 


Li Based on the evidence placed before the Board, I concur with the result of the majority. 
Such result is consistent with Board practice. 


Ze However, it appeared to me that the objecting employees did not really understand 
what would be expected of them before they arrived at the hearing. This may have resulted from a 
lack of resources relative to those possessed by the trade union and the employer, a disparity which 
is not uncommon when employees appear before the Board either individually or as a group. 


Oe The central purpose of removing the Board from the judicial system was the expecta- 
tion that people could appear before the Board without representation and not find themselves 
prejudiced. This case is demonstrative of the fact that the Board’s certification procedures, more 
particularly the Board’s requirements vis-a-vis statements of desire (petitions) have made that orig- 
inal objective particularly difficult. 


4. The Board is in the process of revising the notice and information forms relating to 
applications for certification. Hopefully the revisions will clarify for objecting employees what is 
required of them. 
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1495-86-FC International Brotherhood of Boilermakers, Iron Ship Builders, 
Blacksmiths, Forgers and Helpers, Lodge 128, Applicant, v. Teledyne Industries 
Canada Limited, Respondent 


Adjournment - Evidence - First Contract Arbitration - Adjournment denied due to time 
constraints in s.40a(2) - Whether failure to make allegations in Schedule A to Practice Note 18 bar- 
ring introduction during cross-examination - Number of bargaining sessions relatively low - Collec- 
tive bargaining process not allowed to take full course - Application dismissed 


BEFORE: G. T. Surdykowski, Vice-Chairman, and Board Members D. A. MacDonald and D. A. 
Patterson. 


APPEARANCES: Paul W. Timmins, Stan Petronski and Reg White for the applicant; John P. San- 
derson and Terry Sloan for the respondent. 


DECISION OF THE BOARD; October 16, 1986 


lp This application for a direction that a first collective agreement be settled by arbitration 
pursuant to section 40a of the Labour Relations Act came on for hearing on September 15 and 17, 
1986. After hearing the evidence and the submissions of the parties, the Board orally dismissed the 
application (confirmed in writing on September 17, 1986) with written reasons to follow. 


2: Before setting out our reasons, we find it appropriate to note a procedural matter that 
arose at the outset of the hearing. This application was filed with the Board on August 20, 1986. It 
was scheduled to be heard on September 15, 16 and 17, 1986. Section 40a(2) of the Act requires 
the Board to render its decision within thirty days of receiving such an application, in this case by 
September 19, 1986. At the outset of the hearing, Mr. Sanderson, counsel for the respondent, 
requested that the Board proceed on September 15 and 17, 1986 but not on September 16 as origi- 
nally scheduled in order to accommodate him with respect to another matter he had scheduled on 
that date. Mr. Sanderson indicated that he had telephoned Mr. Timmins, counsel for the applicant, 
some two or three weeks earlier to advise him of this conflict in his schedule and to request the 
applicant’s indulgence in this respect. Both counsel agreed that this proceeding would not likely 
take more than two days to complete (correctly as it turned out). Mz. Timmins indicated that he 
did not think there would be a problem but that he would have to obtain instructions from his 
client. There was no further communication between counsel until Mr. Timmins telephoned Mr. 
Sanderson’s office during the week prior to the hearing, while Mr. Sanderson was on vacation, and 
indicated to his secretary that the applicant was not prepared to grant Mr. Sanderson the indul- 
gence he requested. The parties maintained their positions before the Board. In addition, appar- 
ently by way of explanation, Mr. Timmins added that his client was not available on September 17, 
1986 as scheduled. There was no agreement to extend the time limits imposed by the Act with 
respect to applications of this nature. The Board was of the view that counsel for the respondent 
was not entitled to assume either that the applicant would agree to his request or that he would 
otherwise obtain what amounts to an elimination of one of the three days of hearing scheduled. 
We therefore denied his motion and ruled that the matter would proceed on September 15, 16 and 
17, 1986 as originally scheduled. 


Bs It is generally recognized that labour relations delayed are labour relations defeated and 
denied (see Journal Publishing Co. of Ottawa Ltd. et al v. Ottawa Newspaper Guild, Local 205, 
OLRB et al., March 31, 1977 (Ont. C.A.) unreported). It is well known that, in recognition of that 
reality, the Board will normally refuse to grant an adjournment except on consent of the parties or 
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if it is satisfied that there are exceptional extenuating circumstances. In addition, it is the Board, 
not the parties, that is entitled to determine its practices and procedures. The Board’s discretion 
with respect to determining whether or not adjournments should be granted is a broad one and a 
party that has had adequate notice of a hearing does not have a right to have it adjourned for the 
convenience of itself or its representative (Re Flamboro Downs Holdings Ltd. and Teamsters Local 
1879 (1979), 24 O.R. (2d) 400 (Div. Ct.)). Further, in applications under section 40a(2) of the Act, 
the time constraints placed upon the Board by the statute militate against the adjournments of pro- 
ceedings even if the parties do consent (particularly in the absence of any extension of the time lim- 
its pursuant to section 40a(19)). This is not to suggest that the time limits specified in the legislation 
are anything other than directory (see Air Care Ltd. v. United Steelworkers of America et al [1976] 
1 S.C.R. 2; Re Metropolitan Board of Police Commissioners and Metropolitan Toronto Police 
Association (Unit B) (1973), 37 DLR (3d) 487 (Ont. Div. Ct.) Nepean Roof Truss Limited, [1986] 
OLRB Rep. Sept. 1287), but applications for a direction that a first collective agreement be settled 
by arbitration must be dealt with expeditiously. 


4. After the Board gave its ruling on Mr. Sanderson’s motion, we adjourned briefly at his 
request. On returning, the parties advised the Board that the applicant was now prepared to agree 
that the hearing not proceed on September 16, 1986 as scheduled. Upon receiving undertakings 
from both parties that they would execute a written agreement extending the time limits imposed 
by section 40a(2), in the event that we were not able to conclude the hearing in the remaining 
scheduled time, the Board acceded to the agreement of the parties and directed that the matter 
would proceed on September 15 and 17, 1986. 


OF We find it appropriate to comment on an evidentiary issue that arose in the course of 
the proceedings. In the course of his cross-examination, counsel for the union sought to establish 
that the company’s wage proposals were designed to penalize the union supporters. Upon objec- 
tion by counsel for the company, the Board ruled that it would not permit that line of questioning 
to be pursued because no allegations of that nature had been particularized or even made in Sched- 
ule A to the application (in which an applicant is required, by Practice Note 18, to set out a 
detailed statement of the material facts, acts and omissions on which it intends to rely) even though 
the union claimed that this alleged improper design was one reason why this application was 
brought. 


6. The applicant and the respondent each called one witness. We heard from the appli- 
cant’s Business Manager, Stan Petronski, Jr., and then from the respondent’s Vice-President and 
General Manager, Terrance Sloan. On the basis of their evidence we make the following findings 
of fact. 


a The applicant trade union was certified as bargaining agent for a bargaining unit of (at 
the time) 19 of the respondent company’s employees in September 1985. The process leading to 
certification was unremarkable. Subsequently, the applicant delivered a notice to bargain and the 
parties agreed to meet for the purposes of negotiating a collective agreement. 


8. The union selected a negotiating committee consisting of Stan Petronski, Sr., Stan 
Petronski, Jr., Reg White, and three employees from the bargaining unit. The company’s bargain- 
ing team consisted of Claudio Petracca, then Manager of Engineering and now Operations Manag- 
er, and John Whitehouse, senior salesman. In addition Mr. Sloan, who had the final authority to 
approve any collective agreement on behalf of the company, was involved with the company’s 
team throughout although he did not participate directly in the negotiations. Of the persons 
involved, only the two Mr. Petronskis and Mr. White had any prior collective bargaining experi- 
ence. 
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9. With one exception, the parties did not establish any ground rules for their negotia- 
tions. Instead of establishing a structure, procedure, or schedule, they proceeded on an ad hoc 
basis. 


10. The parties’ representatives met to bargain for the first time on November 26, 1985 at 
which time the union presented its proposed collective agreement, including a monetary package, 
to the company. There was no agreement on any of the union’s proposals and none was expected. 
The parties did agree to the sole ground rule; that is, that they would deal with the non-monetary 
items first. They also agreed to meet again on January 16, 1986, at which time the company was to 
deliver its non-monetary proposals. 


poll. The parties did meet as scheduled and the company did present its proposals. Again, no 
agreement other than to meet again was reached and, again, none was expected. To this point the 
parties had exchanged positions but no bargaining as such had taken place. 


12. The parties met again on February 6, 1986. This time they reached agreement on a 
number of items and “signed off” the articles relating thereto. There was disagreement on other 
matters. In addition, there arose a difficulty over the manner in which the agreement of the parties 
was to be signified. There was implicit agreement that individual articles or parts thereof would be 
“signed off” but the parties disagreed on the method to be used. The company felt it would be less 
confusing to use one party’s document, chose its own, and proposed to incorporate agreement on 
matters not in its document in subsequent drafts thereof. The union wanted both sets of documents 
to be used and interpreted the company’s position as a refusal to deal with the union’s proposals. 


(3. The union decided that the negotiations were not progressing as they should and so, 
shortly after the February 6, 1986 meeting, requested the appointment of a conciliation officer. 
The company was somewhat surprised by this because it felt that the parties had just begun to bar- 
gain. However, the company willingly participated in the process and the parties met with the con- 
ciliation officer on March 20, 1986. The meeting was brief and there was no further agreement 
between the parties. At its conclusion the union requested that a ““No Board” report be issued and 
accordingly, on April 10, 1986 there issued a notice that the Minister did not consider it advisable 
to appoint a conciliation board. 


14. The union then suggested mediation. Again the company co-operated. The parties met 
with a mediator on May 5, 1986. There was no progress made in the bargaining at that meeting. 


log Events in mid May 1986 led directly to the union’s decision to bring an application 
under section 40a of the Act. There was not a great deal of evidence of what transpired and the 
events are the subject of other proceedings before the Board. We did hear, however, that on May 
12, 1986, a bargaining unit employee and member of the union was discharged by the company. 
Two days later, on May 14, 1986, some 13 to 14 other bargaining unit employees walked off the 
job, apparently in a show of support for their discharged co-worker. The union neither wanted nor 
authorized this walkout. At the time, the parties were in a legal strike/lockout position. The com- 
pany has not permitted these employees to return to work but has continued to operate using a 
combination of bargaining unit employees who stayed on the job, supervisory personnel, and new 
hires. 


16. It was shortly after May 14, 1986 and a subsequent refusal by the company to permit the 
employees who had walked off the job to return to work, that the union decided to apply for a 
direction that a first collective agreement between the parties be settled by arbitration. Part of the 
reason was that, if successful, the company would have been required, by section 40a(13) of the 
Act, to reinstate any employees who were either locked out or on strike. 
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Ie On June 9, 1986 the company was served with the union’s application. This application 
was defective and was not accepted by the Board. In the meantime the parties agreed to meet 
again with a mediator on July 4, 1986. There was a great deal of progress at this meeting and at its 
conclusion the only non-monetary issues remaining outstanding were the scope of the union’s secu- 
rity clause and the emphasis to be given to seniority in layoffs expected to exceed fifteen days and 
recall therefrom. With respect to the union security issue we note that in one of the earlier meet- 
ings, likely February 6, 1986, the union brought to the company’s attention the provisions of sec- 
tion 43 of the Act relating to compulsory dues checkoff. There is no evidence of the extent to 
which this issue was discussed further, if at all. 


18. Wages and benefits were not discussed at all prior to or after the July 4, 1986 meeting. 
At that meeting the parties agreed to meet again on July 22, 1986 at which time the company was 
to present its monetary proposals. Notwithstanding the obvious progress that had been made, the 
union perfected with its section 40a application and filed the same with the Board on July 7, 1986 
(we note that that particular application was withdrawn and therefore was never dealt with by the 
Board on its merits). 


19 The parties did meet on July 22, 1986 as scheduled, again with a mediator. The com- 
pany presented its monetary proposals. The union had previously presented its monetary offer 
which called for an increase of one dollar per hour for each employee. This amounted to increases 
between 9% and 12.8% for the bargaining unit employees based on what the union believed to be 
their current wages. The union reviewed only that part of the company’s proposal dealing with 
wages and concluded that the company’s offer would result in one employee receiving a 2¢ per 
hour increase and all other bargaining unit employees would suffer decreases in wages, even if all 
employees receive the maximum rates in the company’s proposal. In making this assessment, the 
union relied upon information it had received from some of the bargaining unit employees. At no 
time did the union request any current wages and benefits information from the respondent. The 
company specified that red-circling would be used to ensure that no employees would suffer a wage 
reduction and it was the company’s evidence, which we accept, that under its proposal, some seven 
employees would have received increase in excess of five percent, seven to eight employees would 
have received increases of one to five percent, and five would have received no increases. We find 
that the union’s information regarding current wages was incorrect. Even if it had been correct, 
however, the union’s conclusion with respect to the impact of the company’s proposal was not. 
This is readily illustrated by a comparison of what the union thought were the current rates (as set 
out in Schedule A to Exhibit 1) and the company’s offer (Exhibit 4). Although the classifications 
used by the parties are not identical, some direct comparisons are possible (using the union’s mod- 
el, which assumes that each employee is placed at the maximum rate): 


Classification + Current Max. Rate Increase % Increase 
Rate Proposed Perkin 
(per hr.) (per hr.) 

(a) Shipper/ 

Receiver $ 9.00 SE9R25 $25 2.8% 
(b) Heat 

Exchange 

Assembler 7.82 8.25 .43 5.57% 
(c) Machine Shop 9.50 9.85 A835 3.7% 
(d) Welding 10.20 10.30 .10 1% 
20. In any case, the union concluded that there was no more progress to be made and left 


without meeting the company directly. Neither party has pursued further collective bargaining 
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since July 22, 1986 although the union did subsequently confirm in writing that it found the com- 
pany’s monetary’s proposals ‘‘totally unacceptable.’’ Even then, however, the union had not yet 
reviewed or assessed the entire monetary package. Its statement was based entirely on the com- 
pany’s wage proposals. The company remained ready and willing to meet to bargain with the union 
throughout. 


21; The settlement of a first agreement by arbitration has only recently become available 
under the Labour Relations Act. The central provisions are subsections 40a(1) and (2) which state 
as follows: 


40a.-(1) Where the parties are unable to effect a first collective agreement and the Minister has 
released a notice that it is not considered advisable to appoint a conciliation board or the Minis- 
ter has released the report of a conciliation board, either party may apply to the Board to direct 
the settlement of a first collective agreement by arbitration. 


(2) The Board shall consider and make its decision on an application under subsection (1) within 
thirty days of receiving the application and it shall direct the settlement of a first collective 
agreement by arbitration where, irrespective of whether section 15 has been contravened, it 
appears to the Board that the process of collective bargaining has been unsuccessful because of, 


(a) the refusal of the employer to recognize the bargaining authority of the 
trade union; 


(b) the uncompromising nature of any bargaining position adopted by the res- 
pondent without reasonable justification; 


(c) the failure of the respondent to make reasonable or expeditious efforts to 
conclude a collective agreement; or 


(d) any other reason the Board considers relevant. 


22. Both parties referred to the Board’s decision in Nepean Roof Truss Limited, [1986] 
OLRB Rep. July 1005, in the course of their submissions. That is the Board’s seminal decision 
with respect to the interpretation and application of these new provisions. As the Board indicated 
in Nepean Roof Truss Limited, supra, the remedy provided by section 40a of the Act does not sup- 
plant the primacy of the free collective bargaining process. Although it is remedial legislation 
which should be liberally construed and interpreted, it does not contemplate the automatic imposi- 
tion of a first collective agreement simply because the parties have been unable to negotiate one. 
The condition precedent to access to the remedy is that the process of collective bargaining has 
been unsuccessful for one or more of the reasons enumerated in sub-sections (a) to (d) of section 
40a(2). 


23% As the Board observed in Nepean Roof Truss Limited, supra, we must be sensitive to 
the realities of collective bargaining in responding to requests that the Board direct arbitration of a 
first collective agreement. In considering such applications, it is the entirety of the collective bar- 
gaining process and the conduct of both parties that are relevant to the Board’s considerations. 


24. In this application, the union asserts that the process of collective bargaining has been 
unsuccessful because the respondent has violated section 40a(2)(b). It is the union’s position that 
the company’s bargaining positions with respect to the union security clause, the layoff and recall 
clause and wages were uncompromising and without reasonable justification. The union also sub- 
mits that the respondent’s approach to collective bargaining was improper and is a matter that the 
Board should take into consideration pursuant to section 40a(2)(d). The employer’s actions, says 
the union, have resulted in a collective bargaining process being unsuccessful. Counsel for the 
union states that the company has chosen to fight a ‘pitched battle”’ in order to break the union. 
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PiSe We do not agree. We are not satisfied that it is accurate to say that the process of collec- 
tive bargaining in which this trade union and this company have engaged has been unsuccessful. 
Though there is no minimum requirement in that respect, the number of actual bargaining sessions 
between the parties was relatively low. Notwithstanding that and the misunderstandings that arose 
as a result of the relative inexperience of the individuals involved in the negotiations and the lack 
of structure in the negotiations, the parties have made substantial progress. It is true that three 
important issues between the parties remain unresolved. However, collective bargaining is a 
process and the mere fact that a collective agreement has not yet been achieved is not determina- 
tive of the question of whether or not the process has been unsuccessful. In our view, the collective 
bargaining process between these two parties has not been allowed to take its full course. The par- 
ties have not fully discussed the remaining issues; they have hardly bargained or attempted to bar- 
gain on the matters still outstanding between them and we are not satisfied that bargaining is at an 
impasse. 


26. We therefore find that the process of collective bargaining in which these two parties 
have engaged has not been unsuccessful. Subsection 40a(2) requires that the Board be satisfied 
that the collective bargaining process has been unsuccessful before it enquires further into the rea- 
sons for the inability of the parties to effect a first collective agreement. Consequently, we need 
not deal with whether or not any bargaining position adopted by the respondent has been either 
uncompromising or, if so, whether any of the uncompromising positions were adopted without rea- 
sonable justification. Nor need we deal with any of the other reasons suggested by the applicant. 


tile We agree with the respondent that, on the evidence before us, the applicant gave up on 
the collective bargaining process too soon. The applicant’s decision to apply for a direction under 
section 40a of the Act was triggered by the strike/lockout and an understandable desire to get the 
affected employees back to work. Although the existence of a strike or lockout may be a factor rel- 
evant to the Board’s considerations in applications under section 40a, the mere existence of such a 
situation is not determinative of the issues before the Board. The words of the legislation make it 
clear that section 40a creates a mechanism that is available to the parties in circumstances where 
the process of collective bargaining has been truly tried but has been unsuccessful. Even then the 
mechanism is not available to the parties unless the lack of success is because of one or more of the 
reasons enumerated in subsection 40a(2). 


28: It was for the foregoing reasons that the application was dismissed. Nothing in the 
Board’s decision, or the reasons therefor, should be understood to mean that either party is pre- 
cluded from bringing another such application before the Board, if the process of collective bar- 
gaining does prove to be unsuccessful. 
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3139-85-R; 3188-85-U; 3189-85-U Labourers’ International Union of North Ameri- 
ca, Local 1059, Applicant/Complainant, v. Tonda Construction Limited, 
Respondent, v. Group of Employees, Objectors 


Practice and Procedure - Failure of applicant to attend continuation of Board hearing - 
No requirement to issue an additional notice of hearing when continuation of hearing at which par- 
ties are present 


BEFORE: Harry Freedman, Vice-Chairman, and Board Members J. P. Wilson and H. Kobryn. 
DECISION OF THE BOARD; October 8, 1986 


Le The applicant seeks reconsideration of the Board’s decision issued orally on May 20, 
1986 by which it dismissed a complaint under section 89, an application for consent to prosecute 
and the application for certification made under section 8 of the Act. The application for certifica- 
tion made under section 144 of the Act remains pending. The applications and complaint were dis- 
missed based upon the representations made by counsel for the respondent and the representative 
of the group of objecting employees at the Board’s hearing on May 20, 1986. Neither the applicant 
nor counsel for the applicant appeared on that day of the hearing. 


2. The first day of hearing in this matter was April 25, 1986. The applicant and its counsel 
were in attendance on that day. Near the end of that day of hearing, the Board, after consultation 
with all counsel and the Registrar, fixed May 20, 1986 as the date for the continuation of the hear- 
ing. All parties and their counsel agreed to that continuation date in the hearing on April 25. By 
written decision dated April 30, 1986, the Board stated: 


“10. This matter is referred to the Registrar to be relisted for hearing before 
this panel of the Board on May 20, 1986.” 


3 The Registrar mailed that decision to the parties by letter dated May 5, 1986. The Reg- 
istrar did not, in his letter, state that the hearing would continue on May 20, 1986, nor did formal 
notices of hearing issue with respect to that continuation date. 


4. Counsel for the applicant explains his failure to attend at the Board on May 20, 1986 as 
a mistake, caused in large part by the Board’s failure to issue a notice of hearing in respect of May 
20, 1986. Counsel submits that notices of hearing for continuation dates are required by both the 
Statutory Powers Procedure Act and the Board’s Rules of Procedure and in any event the Board 
normally issues notices of hearing when hearings are continued. 


a: In our view, there is no requirement to issue an additional notice of hearing when there 
has been one day of hearing and the parties present at that hearing have been informed both orally 
and in a written decision of the date for continuation of the hearing. A notice of hearing is neces- 
sary when a hearing is convened. When that hearing extends past one day, it is merely a continua- 
tion of that hearing for which formal notice had already been given. So long as the parties who are 
present at the first day of hearing of a matter are advised when the hearing will continue, it is not 
necessary for the Board to issue notices of hearing in respect of those continuation dates. There- 
fore, while counsel for the applicant and the applicant may have expected to have received a for- 
mal notice of hearing in addition to the Board’s written decision, and did not do so, that unmet 
expectation does not adequately justify their failure to attend at the continuation of the hearing on 
May 20, 1986. The length of time that has elapsed in dealing with this matter and the additional 
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expense to the parties might have been avoided had the applicant or its counsel attended at the 
hearing on May 20, 1986. 


[Balance of decision omitted: Editor] 


2389-85-JD Canadian Union of Operating Engineers and General Workers, Local 
101, Complainant, v. The Municipality of Metropolitan Toronto, and The Cana- 
dian Union of Public Employees, Metropolitan Toronto Civic Employees Union, 
Local 43, Respondents 


Abandonment - Bargaining Rights - Jurisdictional Dispute - Acquiescence by Local 101 
in 1979 that heat treatment operators falling within scope of Local 43’s bargaining unit - Failure by 
Local 101 in 1981 to respond to employer’s notice to bargain - Local 101 abandoning bargaining 
rights - Complaint by Local 101 under s.91 dismissed 


BEFORE: Robert D. Howe, Vice-Chairman, and Board Members J. Wilson and W. F. Rutherford. 


APPEARANCES: Michael O’ Malley, Graydon Cresswell and Bob Sleva for the complainant; H. W. 
O. Doyle for The Municipality of Metropolitan Toronto; L. A. Richmond and J. Mele for The 
Canadian Union of Public Employees, Metropolitan Toronto Civic Employees Union, Local 43. 


DECISION OF THE BOARD; October 9, 1986 


ik The names of the respondents are amended to “The Municipality of Metropolitan 
Toronto” and “The Canadian Union of Public Employees, Metropolitan Toronto Civic Employees 
Union, Local 43”’, respectively. 


Me This is a complaint under section 91 of the Labour Relations Act. 


EN During the course of their opening submissions, the parties agreed that the Board 
should determine, as a preliminary matter, the issue of whether the complainant (also referred to 
in this decision as ‘“‘Local 101’) has abandoned its bargaining rights in respect of persons employed 
by The Municipality of Metropolitan Toronto (‘‘Metro’’). 


4, Having regard to all of the evidence and the submissions of the parties concerning that 
issue, the Board, for the reasons set forth below, finds that Local 101 has abandoned those bar- 
gaining rights. 


Di On December 2, 1960, the complainant’s parent body was certified by the Board as the 
bargaining agent for all stationary engineers and their helpers in the employ of Metro, save and 
except engineers-in-charge and persons above that rank. It appears that those bargaining rights 
were subsequently assigned to the complainant, which entered into a series of collective agree- 
ments with Metro, the most recent of which is dated September 15, 1981. Article 28 of that agree- 
ment provided that it would remain in force from January 1, 1981 to December 31, 1981, and from 
year to year thereafter, subject to termination by notice, or alteration through negotiations follow- 
ing written notice of proposed changes. 
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6. Over the years, the number of persons employed by Metro as stationary engineers (and 
their helpers) declined substantially. In the early part of 1979, Patrick L. Schmidt, Metro’s Direc- 
tor of Labour Relations, met with the Local 101 Committee and V. McManus, who was then the 
Business Manager of Local 101, to advise them that later that year, or in the following year, Metro 
planned to introduce at its main sewage treatment plant a heat treatment operation which would 
eliminate the need for stationary engineers at that location. A process involving Martin boilers, 
which required an operating engineer with a class 2 “ticket” as chief operator, and operating engi- 
neers with class 3 “tickets” as shift engineers, was to be replaced by a heat treatment process 
involving coil tube boilers, which did not require a stationary engineer for their operation as they 
could be operated by a person who possessed a certificate of qualification as a compressor opera- 
tor. 


- It was Metro’s position that the new classification of heat treatment operator created to 
operate that equipment fell within the scope of the bargaining unit of ‘‘outside”’ workers repre- 
sented by The Canadian Union of Public Employees, Metropolitan Toronto Civic Employees 
Union, Local 43 (“Local 43”). During discussions with Local 101 concerning that matter, Mr. 
Schmidt offered to contact Mr. McManus if Metro required stationary engineers in the future. 


8. Mr. McManus initially took the position that heat treatment operators fell within Local 
101’s jurisdiction and, in discussions which occurred during 1980, threatened to initiate proceed- 
ings before the Board to substantiate that claim. As contended by counsel for Local 43 in the 
instant proceedings, Local 101 clearly had an arguable case regarding that matter. The job calls 
issued by Metro in respect of that position listed as one of its qualifications possession of a certifi- 
cate of qualification as a compressor operator or a stationary engineer (fourth class or better). 
Moreover, all of the initial job calls for that position were filled by persons who were qualified as 
fourth class (or better) stationary engineers. However, no such proceedings were launched, and by 
the summer of 1981 Local 101 had acquiesced in Metro’s position that heat treatment operators fell 
within Local 43’s bargaining unit. 


9. In October of 1981, Metro notified Local 101 of certain “proposals for change in the 
renewal Collective Agreement” by letter dated October 15, 1981 to Mr. McManus. Although 
Metro was still checking off dues for at least three members of Local 101 at that time, and contin- 
ued to do so until May or June of 1982, Local 101 did not respond to that letter and has not 
engaged in any collective bargaining with Metro since the time of that letter. 


10. In early 1985, Mr. Schmidt contacted Local 101’s business office. Upon discovering that 
Mr. McManus was no longer the Business Manager of the Local and that business representative 
Michael O’Malley was in charge, Mr. Schmidt spoke with Mr. O’Malley and advised him that 
Metro had decided to introduce a heat recovery operation at its main sewage treatment plant. That 
operation required a heat recovery operator with a certificate of qualification as a stationary engi- 
neer, second class or better, and an assistant heat recovery operator with a certificate of qualifica- 
tion as a stationary engineer, third class or better. Mr. Schmidt also advised Mr. O’Malley that 
Metro was of the view that the work to be performed by the persons in those classifications was not 
similar to the work which stationary engineers had previously performed for Metro, as it involved a 
substantial amount of maintenance work similar to the type that had traditionally been performed 
by members of Local 43. However, Local 101 did not share that view and claimed jurisdiction over 
the positions in question. 


tis It is Mr. O’Malley’s position, on behalf of Local 101, that the classifications of heat 
recovery operator and assistant heat recovery operator fall within the scope of the bargaining rights 
which, he submits, continue to exist under the aforementioned collective agreement between Local 
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101 and Metro. A grievance was filed by Local 101 prior to filing this complaint on December 20, 
1985, and was referred to arbitration. However, the arbitration hearing has been adjourned. Coun- 
sel for Local 43 advised the Board that the basis for the adjournment was that his client had not 
been given adequate notice of the arbitration hearing. He further advised the Board that in grant- 
ing the adjournment, the arbitrator expressed doubt that arbitration was the proper forum for 
resolving the matter of whether Local 101 or Local 43 is entitled to represent the workers in the 
classifications in question. 


12) It is questionable whether Metro’s bargaining notice dated October 15, 1981 had the 
legal effect of terminating Local 101’s collective agreement as of December 31, 1981, as contended 
by Local 43. However, it is unnecessary to determine that matter in these proceedings. For the 
purposes of this decision, we are prepared to assume, without deciding, that the bargaining notice 
did not terminate the collective agreement and that it remained in effect by virtue of the “‘auto- 
matic renewal” clause contained in Article 28.01. It is well established in the Board’s jurisprudence 
that the presence of such a clause does not preclude a finding that bargaining rights have been 
abandoned. See, for example, Nordic Hotel, [1975] OLRB Rep. June 495, at paragraph 16: 


The automatic renewal clause in no way affects this conclusion. In fact, the existence of the 
clause is not unusual. In the Belleville and District Builders’ Exchange case [1963] OLRB M.R. 
May 114 the Board outlined its general approach to such clause, in writing: 


“In situations of this kind the Board has said that as a general rule it will have regard 
to a second automatic renewal but thereafter the onus is on the union to satisfy the 
Board that it has not abandoned its bargaining rights. This it may do by showing that 
it retained an interest through contact with the other party to the agreement. Just 
what contact is necessary depends on the facts in each particular case. In this case 
there was none. 


In these circumstances the Board finds that the applicant has abandoned its bargain- 
ing rights which it has under the said collective agreement with the respondent.” 


See also President Motor Hotel, [1985] OLRB Rep. Sept. 1414; O. & W. Electronics Limited, 
[1970] OLRB Rep. Jan. 1213; and Barrie Tanning, Limited, [1966] OLRB Rep. May 128, in which 
the Board wrote, in part, as follows at paragraph 2: 


.... While it may be that an automatic renewal clause will preserve a collective agreement in a 
state of suspended animation in perpetuity, an agreement which is permitted to renew itself 
from year to year without any attempt being made at improvement, particularly during times of 
general betterment of wages and working conditions, can become by its stagnancy, evidence of 
abandonment of the very bargaining rights upon which it was originally based.... 


13}. In the present case, there is no evidence that in the period from 1982 to 1985 Local 101 
retained an interest in the bargaining rights which it now seeks to assert through this complaint. As 
noted above, it initially claimed jurisdiction over heat treatment operators but, in spite of having 
an arguable case in that regard, subsequently acquiesced in Metro’s position that they fell within 
the scope of Local 43’s bargaining unit. Local 101 failed to respond to the notice to bargain given 
to it by Metro in October of 1981, despite the fact that there continued to be bargaining unit 
employees from whom it was receiving dues for at least seven months thereafter. No grievances 
were filed prior to the aforementioned grievance which preceded this complaint, and that griev- 
ance was itself prompted by a contact which Metro, through Mr. Schmidt, made with Local 101, 
rather than by any efforts on the part of Local 101 to maintain the bargaining rights which it had 
earlier possessed. Under the circumstances, we are unanimously of the view that Local 101 had 
abandoned its bargaining rights prior to the time at which that grievance was filed. 


14. Mr. O’Malley, who represented Local 101 in these proceedings, advised the Board that 
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if Local 101 was found to have abandoned its bargaining rights, this complaint should be dismissed. 
Accordingly, the Board hereby dismisses the complaint. 


3310-84-R Southern Ontario Newspaper Guild, Applicant, v. TV Guide Inc., 
Respondent, v. Group of Employees, Objectors 


Bargaining Unit - Certification - Whether editorial department of TV Guide Magazine an 
appropriate bargaining unit - Whether departmental bargaining unit should be extended beyond 
newspapers to unorganized parts of publishing industry - Board surveying general considerations in 
determining appropriate bargaining units and collective bargaining patterns in newspaper industry 


BEFORE: R. O. MacDowell, Vice-Chairman and Board Members W. H. Wightman and B. L. 
Armstrong. 


APPEARANCES: Naomi Duguid, C. M. Mitchell, John Bryant, Paul Pellettier and Brad Cundiff for 
the applicant; R. C. Filion Q.C., Andrea E. Esson, Keith Drake, Richard Dubuc, Jeffrey W. 
Shearer and Kenneth J. Larone for the respondent; Michael G. Horan and Rod Jamer for the 
objectors. 


DECISION OF R. O. MACDOWELL, VICE-CHAIRMAN, AND BOARD MEMBER W. H. 
WIGHTMAN; October 3, 1986 


I 
i: This is an application for certification. 
Ze The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Labour Relations Act. 
5) For ease of exposition the applicant may sometimes be referred to as “the union” or 


“the Guild” and the respondent, TV Guide Inc., may be referred to simply as “‘the company”. 
II 


4. In this application the Guild is seeking certification as the bargaining agent for approxi- 
mately forty-two employees working in the editorial department of TV Guide Magazine. The maga- 
zine is one of the publications produced by TV Guide Inc. at its premises on Holly Street in Toron- 
to. The Guild claims that this “departmental bargaining unit” is appropriate for collective 
bargaining. The Guild does not seek to represent any of the employees in other departments of TV 
Guide Magazine, nor does the Guild seek to represent any of the employees who work on the 
other company publications produced at the same location. This application is restricted solely to 
the editorial department of TV Guide Magazine. 


S: The company disagrees with the union’s proposed bargaining unit. The company argues 
that it is far too narrow, because the editorial department employees do not have a community of 
interest which is separate and distinct from that of other company employees in other departments. 
The company asserts that the ‘‘appropriate’’ unit should encompass the employees of both TV 
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Guide and “Canadian Living’, another publication produced at the same business location. In the 
alternative, the company argues that the bargaining unit should, at the very least, encompass all 
employees of TV Guide Magazine. Counsel for the company referred us to the decision in The 
Spectator, A Division of Southam Inc., [1981] OLRB Rep. Aug. 1177, where the Board reviewed 
the anomalous pattern of bargaining units in the newspaper industry and clearly indicated that it 
would no longer be receptive to the creation of fragmented departmental bargaining units, unless 
the employee grouping met the requirements for a “craft unit’’ under what is now section 6(3) of 
the Act, or the proposed departmental unit was otherwise demonstrably ‘‘appropriate’’. The perti- 
nent paragraphs are as follows: 


7. As a general practice the Board does not grant certification on a departmental basis. For his- 
torical reasons exceptions were made in the newspaper and printing industry. Those industries 
were traditionally organized by craft unions at a time, long pre-dating the existence of this 
Board, when the printing trades were distinguished by specialized skills that gave rise to clear 
distinctions along craft lines. (See, Zerber The Development of Collective Bargaining in the 
Toronto Printing Industry in the 19th Century (1975) 30 IR/RI 83. From its earliest days the 
Board granted certificates in the newspaper industries reflecting the traditional craft designa- 
tions. (See, e.g. The Ottawa Citizen, [1944] OLRB Rep. Aug.; The Star Publishing Company of 
Windsor, Limited, (1945) CLLC 10,424. The traditional preponderance of craft units in the 
newspaper industry tended to produce more fragmented bargaining structures than would be 
encountered in other industrial settings. That may explain why, over the years, the Board often 
acceded to the agreement of the parties to departmental units of employees who did not possess 
craft skills. Generally in an industrial setting the Board would, apart from any special craft 
units, contemplate a breakdown of employees for collective bargaining purposes into office and 
clerical employees on the one hand and production employees on the other. When a plant is 
substantially organized along those lines any union seeking to obtain certification for a depart- 
mental unit is normally required to take a tag end unit of all unorganized employees. The obvi- 
ous reason is to avoid undue fragmentation in collective bargaining. 


8. In the instant case the parties were unable to refer the Board to any precedent decisions in 
which the practice of permitting departmental bargaining units in the newspaper industry was 
fully explained. A review of the Board’s prior decisions suggests that the practice has evolved 
more as a matter of deferring to the agreement of the parties in the industry, an obviously crit- 
ical consideration, rather than by the application of normative collective bargaining principles in 
disputed cases. If in the past the Board has acceded to agreements establishing the non-craft 
departmental units in the newspaper industry, it has not done so without some guarded concern. 
In the St. Catharines Standard Limited, [1975] OLRB Rep. July 601, the Board granted certifi- 
cation for all employees in the classified advertising department of the employer newspaper. In 
so doing it commented, at page 603, as follows: 


9. The foregoing passage indicates the Board’s concern for the excessive fragmentation of bar- 
gaining units while recognizing the countervailing value of giving the greatest weight to the 
agreement of the parties in the structuring of bargaining units. Implicit in that statement, how- 
ever, is an indication that where there is no agreement between the parties on the structure of a 
bargaining unit in the newspaper industry the Board will not hesitate to apply established general 
principles respecting community of interest in fashioning appropriate bargaining units. This is the 
first application in the newspaper industry which we are aware in which the parties have not 
been agreed on the designation of the bargaining unit. To that extent the Board is compelled to 
address the question of whether non-craft departmental units should be the presumed rule in the 
newspaper and printing industry or whether collective bargaining could be appropriately 
grounded on a more comprehensive basis. 


10. In the past twenty years the newspaper industry has seen some fast moving and dramatic 
technological change in its methods of production. (See, generally Baker, Printers and 
Technology (1957, Columbia University Press, New York); Kelber and Schlesinger Union Print- 
ers and Controlled Automation (The Free Press 1967, New York); Rogers and Friedman 
Printers Face Automation (Lexington Books, 1980, Lexington Mass.).) The movement of news- 
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paper printing processes from hot lead to cold metal and to still more modern computerized 
word processing and photo-printing equipment has already spawned complex jurisdictional dis- 
putes at a number of Canadian newspapers (including LaPresse, The Pacific Press and The 
Toronto Star; see, the Toronto Star Newspapers Limited, [1979] OLRB Rep. May 451; Toronto 
Star Newspapers Limited, [1980] Rep. Apr. 565 at 566). Labour boards have been forced to 
become increasingly cognizant of the collective bargaining ramifications of these developments 
in the newspaper and printing industry and have been required to fashion decisions responsive 
to the emerging reality. 


11. In a recent decision the National Labour Relations Board had occasion to consider the bar- 
gaining unit appropriate in a newspaper transformed by recent technological change. 
(Leaf-Chronical Company, (1979) 244 NLRB 1104; 102 LRRM 1306). In that case the employer 
maintained that the Board’s traditional practice of granting departmental units should be fol- 
lowed and that the composing room, camera room, press room and mailing room should be sep- 
arated into individual bargaining units. It also requested a separate multi-location editorial or 
news department bargaining unit. After closely examining the facts the NLRB noted that there 
had been a substantial blurring of craft lines in the newspaper’s operations. It noted that the 
only skill required in the composing room was typing and that there were no skill or experience 
prerequisites for employment in any other of the production departments. The Board also 
remarked that the merger of the Mailer’s Union with the Typographers (1.T.U.) further blurred 
traditional craft lines. Applying normal considerations of community of interest the Board con- 
cluded that two bargaining units were appropriate, one being a comprehensive unit including all 
mechanical department employees of the newspaper and the second being composed of all 
newsroom and editorial employees. 


12. We see no reason why, in a similar case, this Board should arrive at any different conclu- 
sion. When the employees of a newspaper or printing shop perform discernable craft skills and an 
established craft union applies to represent them in collective bargaining the overriding policy of 
the Act, expressed in section 6(2), [now section 6(3)] is that the value of special representation 
overrides the disutility of fragmentation. On the other hand, where employees do not exercise 
technical skills or perform craft work which meaningfully distinguishes them from other 
employees there should be no presumption in favour of fragmentation. In future applications in 
the newspaper and printing industry, therefore, where it does not appear on the evidence that the 
preconditions to the certification of a craft unit are made out the Board will be open to submis- 
sions for the structuring of bargaining units on the basis of normal considerations of community 
of interest. There should no longer be any presumption that non-craft bargaining units will be 
structured by department; without limiting the direction in which the Board may wish to take in 
any given case we see no reason why in the newspaper and printing industry, apart from the estab- 
lishment of legitimate craft units, the representation of employees for collective bargaining 
purposes should be any less comprehensive than in other industries. Where the evidence discloses 
a separate community of interest among all office and clerical employees, all mechanical prod- 
uction employees and all editorial or newsroom employees bargaining units should be fashioned 
accordingly. 


[emphasis added] 


6. The respondent urges the Board to follow the approach enunciated in The Spectator, 
and suggests that here there is an even stronger case for an “‘all employee” unit. Counsel points out 
that, at the Spectator, there were already departmental bargaining units to which the employer had 
previously agreed, and the union could assert a “reliance interest” based upon an apparent Board 
policy of accepting such units as being appropriate. Here there is no pre-existing acquiesence in, or 
pattern of, departmental bargaining; and, the Spectator decision was a signal of the Board’s inten- 
tion to review its approach. Finally, counsel notes that this is a magazine, not a newspaper or print- 
ing shop, and there is no established pattern of departmental bargaining in magazines. Counsel 
argues that the anomaly of departmental bargaining units should not be extended to this largely 
unorganized sector of the publishing industry. 


(ke The company’s position is supported by a number of editorial department employees 
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who intervened and urged the Board not to adopt the departmental bargaining unit proposed by 
the Guild. These employees expressed their concern about any bargaining structure which, they 
said, would “artificially” divide them from other TV Guide employees with whom they were com- 
monly associated in their work. They did not see the utility of a collective bargaining process con- 
fined to only one department, and they worried that a bargaining unit so narrowly defined might 
unnecessarily restrict their own job opportunities. Like the company, they argued in favour of a 
broader bargaining unit encompassing all employees of the respondent employer. 


oh The hearing on this bargaining unit question consumed a number of days, and both the 
company and the Guild took the opportunity to put before the Board a good deal of evidence 
about the company’s organization, the particular circumstances of its employees, and the pattern 
of collective bargaining in the newspaper industry. It is neither necessary nor practical to repro- 
duce all of the details of that testimony. It is sufficient to say that we have tried to sketch in an 
overview of the facts, taking into account such factors as: the clarity, consistency, and overall plau- 
sibility of the testimony when subjected to the test of cross-examination and compared with the 
evidence of other witnesses; the ability of the various witnesses to resist the tug of self-interest 
when giving their evidence; and what seems to be most probable in all the circumstances. Some of 
the evidence reflected the personal experience, or interest of the witnesses, and we have tried to 
take that into account. In the case of the evidence of the historical development of collective bar- 
gaining in the newspaper industry and its current problems, we must necessarily piece together the 
existing pattern from the sometimes subjective and impressionistic testimony of the participants in 
that collective bargaining process. 


Ill 


o; TV Guide Inc. is the publishing arm of the Montreal-based media conglomerates Tel- 
emedia Inc. and Telemedia Enterprises. Telemedia is also involved in radio and TV broadcasting. 
For our purposes, the only relevant portion of its business is on Holly Street in North Toronto 
where it has broadcasting facilities and its subsidiary, TV Guide Inc., produces three English lan- 
guage magazines: TV Guide, Canadian Living, and Canadian Living Specials. TV Guide is a 
weekly magazine; Canadian Living is published monthly (thirteen times a year) and Canadian Liv- 
ing Specials appear occasionally throughout the year. 


10. The three magazines have a different editorial and commercial focus. The Canadian 
Living magazines are primarily concerned with food, ‘““homemaking” and ‘family life’ items, and 
are typically displayed and sold in supermarkets. TV Guide is also sold in supermarkets and has 
occasional recipes and other food features but, as its name suggests, TV Guide is primarily con- 
cerned with material pertaining to television viewing and the entertainment industry. Much of the 
book consists of daily television listings (by date, hour and channel) interspersed with related 
advertising, or general consumer advertising unrelated to television. 


lige TV Guide is produced in accordance with a licence or franchise agreement with the 
American publisher of the U.S. magazine of the same name; and, in fact, TV Guide receives both 
feature items and a variety of services from its American counterpart. These services include use of 
the American company’s main frame computer in Radnor, Pennsylvania which can generate thou- 
sands of what the witnesses described as ‘“‘blurbs”’--very short items describing in a few words or 
lines the content of various television shows (especially reruns of movies or popular programmes 
such as M*A*S*H). The volume of reruns may vary from season to season, but, obviously, any 
particular issue of TV Guide may contain quite a bit of this pre-written material. The Radnor com- 
puter is also used to assist in the layout of the Canadian magazine. 


12) There are twelve different editions of the Canadian TV Guide Magazine, corresponding 
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to the different regions of the country. Seven of these magazines are produced at the Holly Street 
location in Toronto, and the other five are produced in Vancouver. The content of each book 
depends upon the number of network and private stations in each area, and the particular pro- 
gramme schedule of those stations. Each book is different, but there will necessarily be many simi- 
larities because of national advertising, syndicated or network programming, or the rerun of the 
same shows at different times. 


#3) Telemedia operations occupy most of the first and all of the second and third floors of 
the Holly Street building. At the centre of the building, on each floor, are common elevators, 
washrooms and staircases. On the ground floor there is a common reception area and two large 
areas occupied by ‘““The Sports Network” and “‘Telemedia Broadcasting Systems”. There is also a 
common mailroom, a typesetting area and an area used for Canadian Living Specials. On the sec- 
ond floor one finds the TV Guide editorial department, TV Guide sales, TV Guide advertising, a 
public relations department, the transportation department, the production services department, 
and the marketing services department. The TV Guide editorial department occupies one end of 
the building and the other departments are arranged, sequentially, around the perimeter of the 
building. On the third floor are the executive offices, accounting department, lunchrooms, promo- 
tion department, Canadian Living Editorial department, Canadian Living sales department and 
the Human Resources department. These various departments are physically contiguous and the 
“open area concept” office design reduces the number of physical barriers between departments 
and work areas. The editorial department has its own work area but it is not geographically iso- 
lated from the work or employees of other departments. 


14. - From a functional point of view there are several departments which provide services to 
all three magazines produced at Holly Street. These include the Human Resources group (person- 
nel department - payroll, staffing, salary administration), finance, accounting, marketing services 
(circulation and customer’ response), promotion, public relations, transportation 
(shipping/distribution), and production services (including typesetting). All departments and 
employees use (in various degrees) the same elevators, stairs, lunchrooms, halls, water fountains, 
washrooms, meeting rooms, telephone switchboard system, Xerox machines and computer system. 
They all make use of the same mail room, mail delivery system, reception area, and central pur- 
chasing of office supplies. 


US: The evidence does not disclose the precise breakdown of the number of employees in 
each department, although the respondent indicates that there are approximately 187 employees in 
its proposed “‘all-employee bargaining unit”’, and the schedules filed with the Board indicate that 
there are approximately forty-two employees in the editorial department. Mr. Richard Dubuc, 
Manager of Human Resources estimated that there are approximately fifty-one employees (includ- 
ing management) in the editorial department, thirty-one in advertising, twenty-two in the type- 
setting group and, in total, about thirty-five in the production services department. The Canadian 
Living editorial department has about twenty-two employees and the Canadian Living sales 
department has about eight. 


16. Despite the many shared services mentioned above, TV Guide and Canadian Living 
have their own managerial structure and separate editorial departments. There is no co-ordination 
of editorial content, although some of the contributors are the same - particularly in the case of 
food writers, stylists, and photographers. Canadian Living obtains a considerable amount of its 
material from freelancers and persons it employs, while TV Guide obtains a high percentage of its 
material, in the form of listings, from the Radnor computer or directly from the stations or net- 
works. According to Brad Cundiff, the ‘copy chief” and a union witness, the journalistic and edi- 
torial skills of the contributors to Canadian Living (employees or freelancers) are probably higher 
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than those at TV Guide because the Canadian Living feature articles tend to be much longer. The 
persons who do editing at Canadian Living tend to be more senior and are more highly paid. Nev- 
ertheless, although the Canadian Living “product” is different, much of its target market is the 
same (the newsstand or supermarket shopper rather than subscriber), and, in a general sense, 
many of the journalistic, editorial, technical or business skills necessary for its publication are the 
same as those necessary to produce TV Guide. That is why the two magazines can comfortably 
share the services of the several departments common to both of them. Without wishing to over- 
simplify, the situation is somewhat like that of two related product lines produced in a single facto- 


ry. 


17. The employees of all the departments of both magazines work in relatively close prox- 
imity to one another and have access to common areas such as lunchrooms or washrooms. Employ- 
ees from both publications or any department (as necessary) can use the TV Guide screening room 
or library. There is a standard employment application for all prospective employees in all depart- 
ments of all English publications. The terms and conditions of employment and benefit programme 
are the same for all employees (i.e., pension plan, medical insurance, life insurance, dental insur- 
ance, vacation, hours of work, time off, summer hours, benefit administration, statutory holidays, 
employee counselling, social club, Christmas party, tuition fund). Overtime opportunities and 
hours vary somewhat depending upon the demand in a particular department, but are adminis- 
tered in the same way. There is a common job posting policy applicable to all employees in the 
publication and broadcast group, although, in practice, there are more vacancies and. opportunities 
for mobility within the publishing area. 


18. There is no difference in the way that salaries are set and administered - as might be 
expected where, as here, there is a single ‘Human Resources” department performing the person- 
nel functions for all employees of the company’s English publications. While there is no standard- 
ized grid or wage classification system, the basis for setting all wage rates is the same: a periodic 
wage survey covering twenty-six other magazines. An effort to update and standardize the job clas- 
sification system, beginning with the editorial department, was interrupted by this certification 
application. 


1: For corporate accounting purposes, the wage bill of TV Guide and Canadian Living are 
separate, however, all employees of both magazines are paid on cheques issued by TV Guide Inc. 
which include an attached, standardized statement of earnings and deductions. In keeping with the 
company’s common employment practices, benefit policies, and job posting procedures, the com- 
pany periodically circulates its ‘“‘in-touch bulletin”, which is an internal information document 
directed to all employees of TV Guide Inc. to advise them of current business or personnel devel- 
opments, such as promotions or transfers between departments. In none of these aspects of the 
employment relationship is there anything unique about the employees in the TV Guide editorial 
department. 


20: The employee movement between departments and publications is rather interesting in 
view of the union’s assertion that the employees in the editorial department have a unique com- 
munity of interest, separate and distinct from that of all other departments of TV Guide or Cana- 
dian Living. If that were the case, and if the TV Guide employees were an island of particular self- 
interest, one would not expect much movement between departments or publications. But such 
transfers do occur, both between departments and between publications. The evidence suggests 
that the editorial employees do not occupy the kind of insular, watertight compartment that the 
union describes in its submissions. 


BAL In October 1980, Mr. F. Baldock was hired as a features editor for Canadian Living. 
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Eight months later, he became a features editor in the TV Guide editorial department. Thereafter 
he became an assistant managerial editor and executive editor in TV Guide editorial. Barbara 
Borne was first hired on a part-time basis as an editorial secretary in Canadian Living. She was 
then transferred (in 1982 and 1983) to two clerical positions in TV Guide editorial. In 1984 she was 
transferred again to the promotion department, which, as we have already noted, provides services 
for both TV Guide and Canadian Living. Ms. B. Bruner was an editorial secretary for Canadian 
Living, a promotion assistant in the promotion department, a secretary in TV Guide editorial and, 
later, assistant photo editor, then editorial business manager for TV Guide editorial. Keith Cross- 
ing was a field representative in the TV Guide circulation department, a promotions representative 
in the circulation department and, in 1979, became French editor in TV Guide editorial. Ms. W. 
George was an administrative secretary (general) and administrative assistant for Canadian Living 
then became the librarian for TV Guide editorial. Ms. C. Hau, hired as a telex operator for TV 
Guide editorial, then was transferred to accounts payable clerk in the finance department and, lat- 
er, to the position of data entry clerk in the circulation department. J. MacCrea was a secretary in 
the finance department and marketing departments before being transferred to the payroll clerk 
position in the payroll department and, finally, the secretary to the editor (excluded from the bar- 
gaining unit) in the TV Guide editorial department. Lisa Sandor was hired as an art assistant in TV 
Guide editorial before being transferred ten months later to a similar position in the promotion 
department. L. Speziale was hired in June 1976 as a subscription clerk in the circulation depart- 
ment and, later, was transferred or promoted to the positions of station editor, production editor, 
and assistant regional editor in TV Guide editorial. J. Sumbler, hired in 1983, was first employed 
as a bilingual station editor for TV Guide editorial before being transferred to the promotion 
department. D. Paris was hired in 1984 as a station editor for TV Guide editorial but, four and a 
half months later, was transferred to the position of copy editor with Canadian Living. N. Dobro- 
wolsky, first hired as a secretary in the (shared) administration group was transferred thirteen 
months later to the position of assistant editions manager for TV Guide editorial. Ms. S. Price, 
hired in 1977 as a subscription clerk in the subscription department, later became a receptionist in 
administration, a secretary in the marketing department, a secretary in TV Guide editorial, the 
business co-ordinator in TV Guide editor and, finally, the French co-ordinator in Canadian Living. 


pepe We recognize that some of these “transfers” took the form of a quit and immediate ‘“‘re- 
hire” and that a number of them involved secretarial or administrative staff rather than ‘‘editors”’ 
or “‘journalists’’, but, as we shall see, those terms may be a bit misleading, and the fact remains 
that there is a degree of employee mobility between departments and magazines. Moreover, the 
mix of employee skills within the editorial department is not as unique as some of the union wit- 
nesses suggested. 


2D: At the time of the application there were forty-four employees in the editorial depart- 
ment: forty-two on Schedule “‘A”’ and two on Schedule ‘‘D”’. Of these forty-four employees, eight 
are Classified as “‘station editor” - the largest single classification. The primary function of a ‘“‘sta- 
tion editor” is to maintain contact with local stations in order to obtain programme listing informa- 
tion which is checked for accuracy and entered into the Radnor computer. Each station editor 
maintains contact with six to nine stations to gather such information. Much of the U.S. network 
information will already be in the computer, as will information on any programme reruns. The 
employees working on the Toronto book will have a higher proportion of listings which are not on 
the computer because of the larger number of local independent stations. 


24. The station editor’s “editorial” task is primarily one of checking the accuracy of the 
written material. They might, occasionally, write last minute ‘‘blurbs” or make a late correction or, 
very occasionally, an individual might ‘‘try his hand” at an even longer piece; but, in practice, writ- 
ing is only a small part of their duties. It is both infrequent and not a requirement of the job. 


1458 


2: Keith Larone, the editor of TV Guide, identified twenty-two jobs (or fifty per cent of 
the proposed bargaining unit) which do not involve any significant writing component. Accordingly 
(leaving aside, for the moment, the actual level of journalistic skill required for these “writing 
jobs’’), it is difficult to describe the proposed unit as one composed primarily of writers or journal- 
ists. Nor should allusions to the writer’s ‘“‘craft’” or ‘‘artistic sensibility” obscure the fact that the 
proposed editorial bargaining unit contains quite a number of employees who are not “‘writers” or 
“editors” at all. 


26. A summary of the educational background of the employees in the editorial department 
indicates that there are about thirteen employees with specific training in journalism, and several 
others with degrees in English or other arts degrees in which they have taken creative writing 
courses. However, that summary, when matched with the witnesses’ evidence also indicates that 
there are a number of employees doing “‘journalistic-type”’ jobs who do not have any formal train- 
ing in journalism, and others who have a journalistic background but are working in areas where 
there is little writing or journalistic content. By way of comparison, we might note that there are 
also a number of employees in the promotion department who have post-secondary training in 
journalism, art or English, and that some of these employees are involved in writing advertising or 
promotional material. Their jobs also involve a writing, design or artistic component. The promo- 
tion department is much smaller, but the mix of educational backgrounds is not significantly differ- 
ent from that of the employees in the editorial department. The parties also agree that some good 
writers or popular journalists do not have any formal training at all. 


on We mention these factors because implicit in some of the testimony (see infra) was the 
suggestion that, by reason of job function, training or inclination, the employees in the editorial 
department of TV Guide form a distinct and cohesive group like the mechanical tradesmen who 
are often represented by craft unions in separate bargaining units specific to their trade. That is 
simply not the case. 


28. The witnesses reviewed, in some detail, the job functions of the various members of the 
editorial department. We do not think that it is necessary to do so here. The evidence was not 
entirely consistent and, according to some of the witnesses, the written job descriptions were not 
entirely accurate. What is clear is that within the restrictions imposed by the specialized and some- 
what limited format of the magazine, there is, among the writers, a hierarchy of employee skills 
ranging from those sufficient to prepare the “blurbs” or other short, descriptive pieces of less than 
one hundred words which appear throughout the magazine, to those of columnists or feature writ- 
ers whose work is more substantial, sophisticated or analytical. A review of the issue of the maga- 
zine filed with the Board reveals that most of its local content is in the former category and is based 
upon material often supplied by the networks or TV stations. There are not very many long items, 
nor very many TV Guide employees who regularly produce them. 


2) To put all of this in perspective, it seems to be common ground that neither TV Guide 
itself nor the makeup of its editorial department are comparable to a daily newspaper. Unlike a 
newspaper, TV Guide buys a lot of its services. It does not have its own truck fleet, presses or 
printing plant. It buys its photographs and many of its feature articles from freelancers or syndi- 
cates. Food photographs are also purchased, along with the services of a food tester and food styl- 
ist. TV Guide is not ‘news driven’ nor predominantly dependent upon subscription sales. It is not 
performing the same function as a newspaper, nor is it organized in the same way. Those differ- 
ences are reflected in the makeup of the ‘‘editorial department’. 


30. According to Mr. Larone (who has twenty-eight years’ experience in the publishing 
industry and has worked for a variety of newspapers, including the Toronto Star), TV Guide has a 
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number of employees with the title “editor” who simply would not be hired in the editorial depart- 
ment of a newspaper. The title does not involve the same degree of skill, training or understanding 
of such things as investigative reporting, interviewing techniques, makeup and design. Mr. Larone 
testified that the editorial department of the Star would have a much higher proportion of employ- 
ees involved in writing, and such writing would involve a much more sophisticated journalistic 
component. A newspaper such as the Toronto Star would only hire journalism graduates who 
would then work their way up the journalistic ladder. The journalistic standards are much higher 
than those required of, or possessed by, most TV Guide employees. Even the entertainment sec- 
tion of the Star involves much more sophisticated writing than that found in TV Guide - an impres- 
sion readily confirmed by a perusal of items which fill most of the space in TV Guide. In Mr. Lar- 
one’s view, ready access to banks of computer-stored reviews will mean that, in the future, the 
ability to manipulate existing files of written material will be as important as new writing. 


oh. This is not to depreciate the value of the work performed by employees in the editorial 
department. It is simply that their job titles are a little misleading and neither their skills nor func- 
tions are necessarily the same as those of persons working for a newspaper and having the same 
job title. If journalism were regarded as a ‘‘profession”’, then many TV Guide editorial employees 
would not be included, or, in a few cases, would be ranked in the lower echelons. As we have 
already mentioned, a substantial number of the employees in the editorial department are not 
really ‘‘writers” or “editors” at all. 


2: This general impression was not seriously contradicted by the union and, indeed, was 
confirmed by Professor Bob Rupert, a union witness. Mr. Rupert has held a variety of union 
offices and has had experience on both sides of the bargaining table. He is now a professor of jour- 
nalism at Carleton University. He testified that the essence of professional journalism (apart from 
an ability to write) is self-assignment and direction, sound research and the exercise of independent 
judgement in gathering information. Very few of the editorial department employees require those 
journalistic abilities. Professor Rupert said that TV Guide was not the kind of publication for 
which Carleton graduates would want to work for very long, although it might be acceptable as a 
first job. He agreed with company counsel’s suggestion that, in comparison with a daily newspaper, 
the journalism and editorial content of TV Guide was decidedly “‘down-scale’’. 


Bo) Professor Rupert further testified that in his experience on “‘newspapers”’, the journal- 
ists and editors in the editorial department have skills and interests which are quite different from 
those of other employees at the newspaper. He said that the editorial department tends to view 
itself as a separate entity, dealing directly with the publisher and the public. There is a certain pro- 
fessional self-image which makes it more likely that journalists will know and associate with other 
journalists whom they see at the press club rather than other employees in their own newspaper. 
This ethos of independence is reinforced by the fact that newspapers are “‘news driven’, and there 
is real competition with other journalists to get or develop good “‘stories”’ within sometimes rigid 
deadlines. Professor Rupert said that editorial departments tend to be insular, much like the 
departments of a university. Editorial department employees have their own interests and objec- 
tives and there is little functional relationship with other departments of the newspaper. 


34. Is this an accurate picture of the editorial department of TV Guide? The union suggests 
that it is. In the union’s submission, the editorial department employees have a distinctive com- 
munity of interest and there is little functional interrelationship or interaction with employees in 
other departments. Brad Cundiff, a union witness, even testified, in direct examination, that the 
editorial department was isolated at the end of the second floor and that the only point of contact 
with other employees in other departments would be in the coffee room or washrooms. On further 
examination, however, he admitted that editorial department employees do, and must, interact 
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with employees in other departments and, on cross-examination, he said that “my department is 
the cross-roads for the whole magazine’’. That comment is both candid and revealing. 


35% No doubt a number of editorial department employees do perform certain functions 
which, in some respects, are different from those performed by employees in other departments, 
and the editorial department is an established subdivision of the employer’s organization. But the 
suggestion that the editorial department employees work entirely independently from employees in 
other departments, is simply not borne out by the evidence. 


36. Obviously, the employees in the editorial department do not spend significant amounts 
of their working day chatting with employees in other departments about work-related problems. 
They do their own work. However, the production of the magazine, on time, requires the co-ordi- 
nated efforts of employees in all departments. Without specific evidence to put Professor Rupert’s 
general comments in perspective, it is difficult to say whether the degree of interaction is greater or 
less than that which one would find in a daily newspaper, but, in this Board’s experience, it does 
not seem to be much different from that of departments in other commercial or industrial estab- 
lishments. Superficially, at least, the professors in a university department (mentioned by Profes- 
sor Rupert in his testimony), or the technical employees in a specialized hospital department would 
have a stronger claim to an independent identity than the editorial department employees here. (In 
this regard see the general comments of the Board in the Hospital for Sick Children, [1985] OLRB 
Rep. Feb. 266; Kidd Creek Mines Limited, [1984] OLRB Rep. March 481 and [1986] OLRB Rep. 
June 736, and more recently, The Board of Education for the City of Toronto, [1986] OLRB Rep. 
June 900). 


aye At its most basic level, interaction between the advertising, editorial and production 
services departments is absolutely essential because the former two departments both fill space in 
the magazine and the production personnel are concerned with getting the material in the appro- 
priate form for transmission to the printer on time. Unlike a daily newspaper, TV Guide is much 
less finely tuned or dependent upon local advertising. TV Guide ads are often sold far ahead so 
that there are pre-established space requirements, and sometimes the advertising sales efforts and 
the editorial content are specifically linked. As an example, Mr. Larone indicated that the maga- 
zine might plan a food story with the ‘‘backdrop” of the Dallas cast having fun at a barbecue. The 
salesman would then use this proposed story as part of their ‘“‘pitch” to persuade a company such as 
Kraft or General Foods to buy space. Similarly, the promotion department may develop contests 
(such as giving readers the opportunity to “win a Fierro this week”) which have to be appro- 
priately announced and displayed on the cover or pages of the magazine. 


38. It is not simply a matter of editorial employees writing around blocks of space filled by 
advertising. The advertising material must be properly juxtaposed with the text - particularly the 
programme listings, times, and TV stations - or adjusted so as not to create a clash (for example, a 
liquor ad adjacent to a listing of a documentary on alcohol addiction or an ad such as the one 
appearing at page 107 of Exhibit 2 entitled ‘Don’t let a friend drink and die’’). Juxtaposition is 
particularly important for the so-called ‘“‘contra”’ advertising which appears throughout the book. 
Contra advertising is a ‘‘trade-off” or ‘“‘exchange in kind’”’ between the magazine and various radio 
or TV stations. Those stations display their programmes or commentators and the station logo 
beside particular time slots, and, in return, they provide broadcast time to the magazine to adver- 
tise its product. Such ads are sprinkled throughout the book and are an important component, but 
they are the ones most likely to be “killed” because of paging limits. Such decision, of course, nec- 
essarily involves both editorial and advertising personnel. 


Sue Rod Jamer is the assistant features editor and one of the more highly skilled employees 
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in the editorial department (the features editor is excluded from the proposed bargaining unit). 
Jamer has contact on an ongoing basis with the advertising personnel and with production services, 
the employees who are co-ordinating printing schedules and are on the same floor as the editorial 
department. There is ongoing discussion of when certain pages or books will close. The promotion 
employees may also come to Jamer to ask for his upcoming line-ups so they can do specific press 
releases knowing the articles to which they will relate. The various ‘“‘co-ordinators’’ have an ongo- 
ing relationship with employees outside the department since they are working towards deadlines 
and they must be aware of press schedules and the activities of the production services employees. 
Similarly, the art employees in the editorial department have contact with typesetting and prod- 
uction services. 


40. The editions co-ordinator is also concerned with budgets and book size which brings her 
into contact with the advertising department, the production services department and the promo- 
tion department. She is involved with estimating and planning ad content, promotion content etc., 
and this involves cost estimation (depending upon book size) and ‘‘book modelling’’ with the prod- 
uction services department to see if changes in design will have cost implications. There may even 
be some contact with circulation because station penetrations vary geographically and so must the 
weighting of programme information. Barbara Bruner, the “editorial business manager”’ interacts 
with the finance department and also works during the planning period with the advertising depart- 
ment to develop sales estimates which, in turn, influence page and book sizes. The screening room 
in the editorial department is used by text writers, columnists and assistant editors, as well as ‘‘out- 
siders” from the promotion department who review advertising videos which they prepare for dis- 
tribution to TV stations. The magazine’s public relations director appears on television to talk 
about television and regularly obtains his information from the editorial department. And at the 
managerial level, of course, there must be close co-ordination between the various departments 
since the amount and balance of editorial and advertising content influences book size, cost and 
profitability. 


41. We need not multiply the examples. Some of the employees in the editorial department 
have skills or perform work which is different from that performed by some employees in other 
departments (but not so different from that performed by the editorial department of Canadian 
Living). But the same could be said for almost any employees in almost any department in almost 
any public or private enterprise. Moreover, although some of the functions of some of the editorial 
department employees may be different from the functions performed by other employees in other 
departments, those functions are not performed in a vacuum. The editorial department is and must 
be functionally integrated with the rest of the magazine. The impact of technology is always diffi- 
cult to predict, but we do not think that the introduction of the more sophisticated computer 
equipment and video display terminals planned by the company is likely to reduce the degree of 
integration or interaction between employees in the various departments of the magazine. 


42. It became apparent at the outset of these proceedings that the union’s final argument 
would turn, at least in part, upon its existing organizing practices, and the established bargaining 
structure in the newspaper industry. Several of the witnesses addressed those matters. 


IV 


43. Since the nineteenth century, the newspaper industry has been the preserve of ‘“‘ciaft”’ 
unions - employees such as pressmen, lithographers, typographers, stereotypers, or photo engrav- 
ers who formed unions on the basis of their particular trade skills and claimed exclusive jurisdiction 
over the work which they customarily performed. Because these employees were usually found in 
particular departments, their craft bargaining units came to be associated with those departments. 
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Collective bargaining preceded collective bargaining legislation, and when regulatory legislation 
was eventually passed, labour relations boards, when fashioning bargaining units, tended to hon- 
our the established practice. Indeed, in Ontario, section 6(3) of the Act requires the Board to do 
so. 


44, The result was a collective bargaining pattern characterized by multi-unionism, frag- 
mentation, and occasional inter-union rivalry as technological change and the exigencies of the 
market place assaulted the trade barriers which the craft unions had erected to protect their work 
jurisdictions. In recent years, such assaults have accelerated. Advances in technology have signifi- 
cantly undermined the position of workers who were formerly among the “aristocrats of labour’. 
Today, a highspeed photo composition device can produce up to one thousand lines per minute as 
compared to seven lines per minute on an old linotype machine, and the ‘‘cold-type”’ technology of 
computers and video display terminals permits the editorial staff to do much of the work formerly 
done by craftsmen in other departments. With the demise of these traditional crafts and the blur- 
ring of craft lines has come a wave of union mergers. (See, for example, Exhibit 34 which traces 
the history and “‘family tree” of what is now the Graphic Communications International Union.) 


45. The Guild is a newspaper union, but it is not a craft union. It was founded in the 1930’s 
on an industrial model, and has, as one of its objects, the promotion of industrial unionism in the 
newspaper industry. While its constitution does not specifically say so, it is agreed that the Guild’s 
ideal would be one “‘industrial’”’ trade union representing all employees in newspapers. Since 1973, 
the International Typographical Union (“ITU”) has also advocated an industrial form of union 
organization although, in the case of the ITU, this position results from the gradual disappearance 
of its original craft base. 


46. Despite the broader parameters of its ideal, the Guild’s organizing has typically 
focussed on employees in departments other than those of the mechanical tradesman already or 
ordinarily represented by traditional craft unions. Guild members are found in such departments 
as: editorial, mailroom, circulation, advertising, business office, promotion department, and can 
include cleaners, cafeteria employees, district sales representatives, etc. The Guild includes jour- 
nalists, but also large numbers of unskilled or semi-skilled workers. Since 1973 the ITU has sought 
to expand in the same organizing territory and, to a lesser extent, so has the Teamsters’ Union. 


47. In the late 1970’s and early 1980’s there were a series of merger discussions between the 
guild and the ITU. The ITU is a much larger union. The Guild has only forty five hundred mem- 
bers in Canada while the ITU has about nine thousand. According to Bill McClemen, a Guild offi- 
cial, the ITU has a presence in five hundred and six locations, while the Guild is present in only 
one hundred. The ITU has forty-six field representatives to the the Guild’s twelve. The servicing 
cost per Guild member is much higher, and for that, and other reasons, there was some interest in 
merging with the ITU in order to bolster the union’s organizing efforts and take advantage of the 
economies of scale. According to Mr. McClemen, the ITU is the Guild’s main competitor, repre- 
senting employees in the editorial departments of several east coast newspapers, at least one circu- 
lation department, editorial and advertising departments in the west, and groups of employees at 
daily newspapers in Welland, Peterborough, St. Catharines and Sault Ste. Marie. The ITU also 
represents editorial employees at the Kingston Whig Standard. 


48. The Guild’s position on bargaining structure is, to say the least, somewhat schizo- 
phrenic - perhaps reflecting its recognition of the difference between the unit of employees which is 
most easily organized and the unit which makes the most collective bargaining sense in the longer 
term. Bill McClemen testified that it was his preference and that of the union to organize on an all- 
employee basis. If departments are separately certified, the objective is to combine them. If the 
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union cannot combine departments, it tries to achieve common expiry dates for their collective 
agreements and interlocking negotiating committees. The Guild constitution sets out a detailed set 
of collective bargaining objectives which all local unions are required to advance as part of their 
local negotiating proposals. One of those objectives is a single collective agreement with standard 
provisions for all departments. 


49. Professor Rupert (who also has considerable organizing experience) confirmed that, in 
his view, an industrial bargaining unit is the ideal because collective bargaining has a better chance 
of succeeding but, he said, the Guild has not been able to organize on a broader basis as many 
other industrial unions have done. He testified that “although we knew that the industrial unit 
would be more effective, a wall-to-wall unit was not in the cards’. Because multi-unionism was an 
accomplished fact in the newspaper industry, the Guild found it easier to organize “bit by bit” ona 
departmental basis; and employers, perhaps familiar with departmental bargaining, did not resist. 
The employers had learned to live with fragmentation, or decided that a divide and conquer strat- 
egy served their collective bargaining interests. 


50. The thrust of Professor Rupert’s evidence is also confirmed by John Bryant, a local 
union official. He, too, indicated that the employees’ collective bargaining interests are better 
served by a broader bargaining unit, and that even when there are multiple units, the Guild tries to 
bargain in a consolidated way with the assistance of a single conciliation officer. He said that it is 
much easier to bargain for several agreements at one time because the union does not need such a 
large committee and can resolve a number of common issues. It is much more efficient, and com- 
mon terms and standards enhance the ability of employees to move from one bargaining unit to 
another. Mr. Bryant admitted that separate units and collective agreements can restrict employee 
mobility and limit their job horizons. Obviously there may also be difficulties if one pocket of 
employees decides to go on strike and others are unwilling or not legally entitled to do so. 


Sil. It must be noted, however, that some employers, such as the Toronto Globe & Mail, 
are apparently prepared to live with whatever benefits or detriments flow from fragmented bar- 
gaining. At the Globe, the single multi-department bargaining unit sought by the Guild has been 
resisted by the employer. In contrast, at the Toronto Star, the Guild unit encompasses some four- 
teen hundred workers in a number of departments, originally organized separately, which were 
eventually combined for collective bargaining purposes and covered by one collective agreement. 
The Guild agreement with the Toronto Star includes such diverse groups as the finance and 
administration department, the circulation department, the advertising department, the editorial 
department, the wire photo service and library, the delivery and garage department, the public 
relations and promotion department, and porters, building cleaners, elevator operators and paint- 
ers. This is one of the largest Guild units in Canada and, according to Chris Davies, the Toronto 
Star industrial relations director, the fact that the agreement covers a number of departments 
makes it much easier to deal with employee concerns, benefits, and such common occurrences as 
promotions or transfers. However, the Star still has to deal with a number of trade unions and over 
the years, bargaining patterns have shifted from negotiations with one joint counsel, to separate 
bargaining with the Guild and a joint counsel, to individual negotiations with each union which 
may have separate ‘“‘observers” from sister unions. The current Guild contract expires six or seven 
months after that of the craft unions and there is currently no joint bargaining with the Guild. 
According to Mr. Davies, the union mergers in recent years have eased but not resolved the prob- 
lems of fragmented bargaining. Even for the craft unions which have now merged there remain 
separate bargaining units and consequent problems with respect to interdepartmental mobility, 
retraining, job progressions, and the need to accommodate technological change. 


52) The evidence of Claude Vaillancourt was concerned primarily with the effect of ‘“‘com- 
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puterization’”’ on the newspaper business in general, and the company’s publications in particular. 
Mr. Vaillancourt is the company’s director of management information systems. He has had exten- 
sive computer experience and has worked, inter alia, for the Ottawa Citizen. It was his opinion and 
experience that the introduction of computerized techniques (which the company is in the process 
of doing) makes departments work together more closely because they are all “on-line” and 
become dependent on the same technology and tools - although this does not necessarily mean 
more face to face contact. As an example, he cited the potential interaction of station editors and 
the art, promotion and advertising department using the computer and their own video display ter- 
minals (‘‘vdts’’) to compose a page and properly juxtapose editorial and advertising items. 


53% As we have already mentioned, it is rather difficult to forecast the impact of technology 
on the company’s organization and work distribution, when that technology has yet to be intro- 
duced. However, Mr. Vaillancourt’s evidence also included a “‘vignette” from his experience at the 
Ottawa Citizen, which illustrates the potential friction between employees in separately organized 
departments. 


54. At the Ottawa Citizen, in accordance with Guild work rules, only an editorial depart- 
ment employee could make changes in the text - even if such changes involved no more than minor 
corrections. Yet it was efficient to make such last minute typographical changes in the composing 
room, and, in fact, the composing room had its own vdt, linked to the same data base as the one(s) 
in editorial. The terminal in the composing room was quite capable of doing the necessary correc- 
tions, but the composing department employees were not permitted to make them, andthe Guild 
member from the editorial department was not permitted to use the composing room’s equipment. 
The solution? Install a second, identical “editorial” vdt beside the one already in the composing 
room, so that neither employee group could complain about the other trespassing on its work Juris- 
diction. 


aD! The evidence concerning the union’s organizing problems deserves separate mention. 
Messrs. Rupert, Bryant, and McClemen all testified that if the Guild had to organize on a broader 
basis (as every other industrial union does) it would not be very successful. Mr. Rupert testified 
that he agonized about it but never came up with a better approach. Mr. Bryant testified that he 
did not think that the Guild could organize on an all-employee basis because of the lack of interac- 
tion between departments and the resistance of employers. Mr. McClemen said the same thing: the 
requirement to organize on a broader basis would make it difficult for the Guild to organize at all. 
Many years ago, large newspapers (such as the Vancouver Sun and Province or the Victorial Times 
- Colonist) had been organized that way, but it is no longer possible to do so. 


56. It is not obvious to this Board why this should be so. There is no evidence to establish 
that employers in the newspaper industry are more opposed to trade unions than other private sec- 
tor employers; moreover, as we have already noted, a number of trade unions have had a foothold 
in that industry for more than a hundred years. Whatever the attitudes of the ‘“‘press barons” may 
be, this is not an unorganized industry, nor one which exhibits unique barriers to the establishment 
of collective bargaining (except, of course, for the barriers imposed by trade unions upon them- 
selves by their internal jurisdictional divisions and disinclination to trespass upon one another’s ter- 
ritory). Indeed, in cross-examination, Mr. Bryant quite candidly indicated that the Guild’s organiz- 
ing stance tends to be passive (as in the instant case), waiting for employees to approach the union 
rather than organizing in an active way. Its proposed unit is shaped by who expresses an immediate 
interest. As he put it, you ‘“‘go with what you’ve got...you can’t organize people who don’t want to 
be organized”’. In the case of TV Guide, there was very little effort to extend the ambit of organiz- 
ing beyond the confines of the editorial department. When asked why the Guild could not organize 
on a broader basis in the same way as the steelworkers, auto workers, service employees, or public 
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employees do, Mr. Bryant replied that these other unions can send in a lot more personnel than 
the Guild. Thus, it may be that the barriers to organizing envisaged by these union officials are 
related more to the size and meager resources of the Guild, than the intransigence of employers in 
the publishing industry or the appetite of employees for collective bargaining. 


Bre There is no doubt that, over the years, the Guild has often organized on a piecemeal, 
department by department basis, nor is there any doubt that employers have been prepared to 
agree to these proposed bargaining units and until The Spectator, supra, so has the Labour Rela- 
tions Board. Perhaps, as Professor Rupert suggested, that was because publishers were already 
accustomed to dealing with a number of unions and one more would not make much difference. 
Perhaps, as John Bryant suggested, some publishers may see an advantage in a “‘divide and con- 
quer”’ strategy or in confining new union organization to the smallest unit possible. Perhaps, as in 
the case of the Toronto Star, the publishers regard each new Guild unit as manageable because it 
can, for practical purposes, be effectively plugged into the existing structure. We need not specu- 
late. What is clear is that a fragmented bargaining unit structure is not a recipe for collective bar- 
gaining efficiency or stability. 


58. What has been the result of this willingness to accept bargaining unit descriptions 
which, in other contexts, would not be considered appropriate? The result is mixed - as is evident 
from Exhibit 39 which lists the Guild’s organizing activities in Ontario and other provinces. Exhibit 
39 suggests that although it may be easier to organize small groups of employees on a departmental 
basis, it is not so easy to establish a lasting collective bargaining relationship and that, in the 
process, there may be considerable turmoil and uncertainty for employer and employees alike. 
When the maintenance of collective bargaining turns on the wishes of small groups of employees 
whose composition changes from time to time, then the legal structure supporting those rights will 
exist, or not, depending upon the wishes of this shifting majority. 


59: Let us look at some examples. At the Brantford Expositor the editorial, mailing and cir- 
culation, advertising and business departments were certified in 1957. Two years later, the adver- 
tising and business departments were ‘“‘decertified”. In 1978, a new certificate was issued for the 
’ circulation department, so presumably bargaining rights for the circulation department had earlier 
been abandoned. In 1980, only 2 years later those same bargaining rights were terminated. In 
1983, there was another circulation department certificate. 


60. In 1953, the Guild was certified to represent the employees of the Ottawa Journal work- 
ing in the circulation and editorial departments. In 1955, an application to the Board resulted in 
termination of those bargaining rights. In 1959 and 1961 there were new certificates for the circula- 
tion and editorial departments. Then, between 1961 and 1966 there was a further editorial “‘decer- 
tification” as well as a ‘‘decertification” in the maintenance department. And then, in 1972 there 
was a new certification in the circulation department (inter alia) for part-time workers. 


61. At the Sudbury Star in 1973, the union was certified to represent full-time employees in 
the business, circulation and editorial departments. The circulation department was ‘“‘decertified” 
in 1974 and “recertified” in 1977. 


62. At the Toronto Globe & Mail there were a series of certificates issued in the 1950’s. In 
1959, the advertising department was certified. In 1962, thosebargaining rights were terminated. In 
1963, the cafeteria was certified but, subsequently, the tasks were “contracted out” and the unit 
disappeared. In 1963, there was a new certification for the circulation department which had been 
certified several years earlier but, apparently, had not achieved a collective agreement. In 1977, 
district sales representatives were certified. In 1979, the bargaining rights were terminated. In 
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1982, there was a new certificate for district sales representatives. In 1985, there was a new certifi- 
cate for advertising employees. 


63. In the case of certificates granted for the Burlington Gazette (advertising, business, edi- 
torial), CCH Limited (editorial), Oshawa This Week (editorial), Peterborough Examiner (editori- 
al), Toronto - Burlington Post (editorial), Toronto Citizen (advertising, business, circulation, edi- 
torial), and Toronto Bargain Hunter Press (all office, clerical and technical employees) no 
collective bargaining relationship was ever established. In the case of the Regina - Saskatchewan 
Leader Post, the circulation department was certified in 1981 and decertified a year later. In the 
case of the Saskatoon Star - Phoenix, the editorial department was certified in July of 1975 and 
decertified in February 1978. The advertising and editorial departments of the Winnipeg Free 
Press were certified but never got a collective agreement. The advertising and editorial depart- 
ments of the Winnipeg Tribune were successful in achieving an agreement but the publication fold- 
ed. The Toronto Star, on the other hand, is a success story, as is the Ottawa Citizen and the 
Toronto Telegram before it folded. 


64. What is evident from Exhibit 39 is that, however easy it may be to organize a newspaper 
department, it is much more difficult to establish a lasting collective bargaining relationship. It 
would appear that, in many cases, these small pockets of employees may not be a significant pres- 
ence at the bargaining table, and where bargaining rights are rooted in the shifting loyalties of 
small groups of employees, the union’s success may be ephemeral. One must always be careful 
about generalizing from the experience of one, relatively small union, in one industry, however, 
the number of collective bargaining failures certainly raises a question about the stability and via- 
bility of departmental bargaining units even in an industry where there is some precedent for them. 


65: Both parties put their own gloss on the evidence and urged the Board to take into 
account labour relations principles and policy considerations, which, they said, had been estab- 
lished in earlier cases to which we were referred. Accordingly, it may be useful to briefly review 
some of these cases and the Board’s general approach to bargaining unit questions. While none of 
the cases is precisely ‘‘on all fours” with the present one, they do establish the context in which this 
case should be decided. 


The Appropriate Bargaining Unit - General Considerations 





66. In Hospital for Sick Children, [1985] OLRB Rep. Feb. 266, the applicant union pro- 
posed a bargaining unit consisting of hospital “‘service workers” (cleaning, housekeeping, laundry, 
maintenance employees, etc.) who are typically grouped together and distinguished from ‘‘techni- 
cal” or ‘“‘paramedical’”’ employees who are either unorganized or form their own bargaining unit. 
The issue was where to draw the line between these “service” and “‘technical” bargaining units; 
and, to this extent, it was quite different from the one we face. In Hospital for Sick Children there 
was no problem of potential fragmentation because the disputed employee group would be 
assigned to one “generic” bargaining unit or the other; whereas in the instant case, the respon- 
dent’s principal concern is the possibility of future fragmentation if departmental bargaining units 
are accepted as the norm. No one in Hospital for Sick Children was suggesting that a departmental 
bargaining unit would be appropriate, even though the Board recognized that the employees in dif- 
ferent departments (social workers, pharmacists, physiotherapists, etc.) might have distinct work 
interests because of their different training, outside professional associations or participation in a 
specialized department. (See the comments at paragraphs 26-28). Nevertheless, although the issue 
was different in Hospital for Sick Children, the Board (which included 2 members of the present 
panel) took the opportunity to make certain general comments about bargaining unit determina- 
tion which are equally apposite here: 


12. Prior to the passage of collective bargaining legislation in the early 1940’s, there was no pre- 
scribed mechanism for the acquisition of bargaining rights. If a group of employees sought to 
form or join a trade union, and if they had sufficient bargaining power, they were able to com- 
pel their employer to meet and bargain. However, the only means of achieving recognition was 
to threaten a strike. A union had no statutory right to bargain on behalf of its members, and no 
statutory obligation to represent anyone else. Even if a bargain was struck, the agreement was 
not, in itself, a binding and enforceable contract. Its enforceability depended upon the parties’ 
economic strength. 


13. In 1943, borrowing from American experience, the Legislature passed the Ontario Collective 
Bargaining Act (S.O. 1943, c.4). The new legislation provided a process whereby a trade union 
could become the exclusive bargaining agent for the employees in a “unit of employ- 
ees...appropriate for the purposes of collective bargaining” which could be an “employer unit, 
craft unit, plant unit, or a subdivision thereof” (see section 13(5a)). Over the years, that lan- 
guage has not changed very much. Sections 1 and 6 of the present Labour Relations Act read (in 
part) as follows: 


6.-(1) Subject to subsection (2), upon an application for certification, the Board shall determine 
the unit of employees that is appropriate for collective bargaining, but in every case the unit 
shall consist of more than one employee and the Board may, before determining the unit, con- 
duct a vote of any of the employees of the employer for the purpose of ascertaining the wishes 
of the employees as to the appropriateness of the unit. 


1.-(1) In this Act, 


(b)  ‘“‘bargaining unit”? means a unit of employees appropriate for collective bargaining, 
whether it is an employer unit or a plant unit or a subdivision of either of them. 


14. It will be seen that the statutory language has remained basically unchanged for more than 
four decades, and in the early years it provided the basis for making broad distinctions for bar- 
gaining unit purposes between such groups as: “white collar” office and technical employees, 
and “‘blue collar’ production employees; skilled tradesmen (electricians, plumbers, sheet metal 
workers, etc.), and unskilled or semi-skilled workers; part-time employees and full-time 
employees; employees working for an employer in one plant or municipality and employees in 
another plant or municipality; and so on. However, these fairly simple, and then unexceptional 
distinctions, do not apply so easily today. Collective bargaining has extended beyond its tradi- 
tional ‘‘blue collar” industrial base, into the public sector and to increasingly sophisticated and 
diverse job hierarchies. Real life collective bargaining experience has outstripped some of the 
conventional wisdom and has shown that the collective bargaining system can exhibit quite a 
variety of structures, which, at one time, parties might have considered unconventional or inap- 
propriate. Ontario Hydro, for example, has a province-wide bargaining unit, encompassing a 
broad range of employee classifications, and thousands of employees, ranging from unskilled 
workers to highly trained technicians. A typical municipal ‘inside workers” (white collar) bar- 
gaining unit may include occupations ranging from filing clerks, to computer programmers, 
economists and planners with a considerable amount of post-secondary or even graduate train- 
ing [see the Board’s decision in The Regional Municipality of Durham, Board File 1818-84-R, 
decision released November 20, 1984]. The Ontario Civil Service bargaining unit contains thou- 
sands of employees ranging from clerks and typists to sophisticated scientific and technical per- 
sonnel - and, incidentally, the staff of a number of provincial psychiatric hospitals (see: Owen 
Sound General and Marine Hospital, [1978] OLRB Rep. May 445, where the Board noted that 
in the government sector nurses, paramedicals, service employees, and clericals are all in the 
same unit, even though under the Labour Relations Act, they have typically been segregated 
into separate units). While at one time common opinion and industrial relations practice might 
have supported fairly rigid (almost ‘‘class’’) divisions between employee groups, modern collec- 
tive bargaining seems to be able to thrive quite well in many contexts without such rigid distinc- 
tions. It is no longer as easy as it once was to say that it is “inappropriate” to group together for 
collective bargaining purposes, employees with quite diverse skills, education, training, position 
in the job hierarchy or probable aspirations. 
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15. Now obviously, the determination of the appropriate bargaining unit has immense practical 
and tactical significance. The unit determines the constituency within which the union must 
establish majority support if there is to be any collective bargaining at all. To put it another way, 
the unit determines the group of employees whose support must be solicited by their fellows if 
the objective of collective bargaining is to be achieved. A union cannot seek certification solely 
for those who have opted to join it. It is required by law to establish majority support in what 
this Board determines is an appropriate unit, and that may not be so easy to predict - as the 
present case indicates. Moreover, to the extent that the contours of the bargaining unit are 
unclear, there will be uncertainty about precisely how employees should go about organizing 
themselves in order to conform with what the law may require. There will also be the prospect 
of litigation, cost, and delay which may prejudice both the applicant union and the employees it 
seeks to represent (see the remarks of Laskin, J.A. in Nick Masney Hotels Limited, (1970) 13 
D.L.R. (3d) 289; 70 CLLC 14,010; and those of Estey J.A. (as he then was) in Re Journal 
Publishing Co. of Ottawa et al., and Ottawa Newspaper Guild et al. [1977] 1 ACWS 817). Cost 
and delay will also be of concern to the employer, and to employees whose wages may be tem- 
porarily “frozen” by section 79 of the Act even if they are ultimately excluded from the bargain- 
ing unit. The situation is exacerbated in the instant case where the bargaining unit is large, and 
both parties have experienced some difficulty determining the precise perimeter of the unit, and 
how (if at all) it can be meaningfully and consistently distinguished from the lower levels of 
employees working nominally (in the employer’s terms) in “technical” job classifications. 


17. Given that the definition of the bargaining unit can materially affect the ability of employees 
to organize, and that uncertainties concerning its contours can provoke costly litigation and 
potentially prejudicial delay, what then is the purpose of the concept of the ‘‘appropriate bar- 
gaining unit’? Quite simply, it is an effort to inject a public policy component into the initial 
shaping of the collective bargaining structure, so as to encourage the practice and procedure of 
collective bargaining and enhance the likelihood of a more viable and harmonious collective 
bargaining relationship. That objective is spelled out clearly in the Preamble to the Act. While 
the requisites for effective collective bargaining cannot always be defined with certainty, may 
necessitate a balance of competing collective bargaining values, and may, in any event, turn on 
factors beyond the Board’s control, the discretion to frame the ‘“‘appropriate”’ bargaining unit 
during the initial organizing phase provides the Board with an opportunity (albeit perhaps a lim- 
ited one) to avoid subsequent labour relations problems. Now, of course, this is not necessarily 
the same thing as minimizing administrative problems for the employer or organizing problems 
for the union. The structures and policies that promote a maximization of the employer’s busi- 
ness interests are not those that will necessarily describe a viable bargaining unit, or the only 
viable bargaining unit - particularly since those interests may include a desire to avoid collective 
bargaining altogether, or limit its effectiveness. The employer’s administrative structures are rel- 
evant in determining the bargaining unit, but they are not necessarily to be taken as the conclu- 
sive blue print in deciding what is appropriate. Nor is it a matter of simply giving an applicant 
union what it wants. It is, as we have noted, a matter of balancing competing considerations, 
including such factors as: whether the employees have a community of interest having regard to 
the nature of the work performed, the conditions of employment, and their skills; the employ- 
er’s administrative structures; the geographic circumstances; the employees’ functional coher- 
ence, or interdependence or interchange with other employees; the centralization of manage- 
ment authority; the economic advantages to the employer of one unit versus another; the source 
of work; the right of employees to a measure of self-determination; the degree of employee 
organization and whether a proposed unit would impede such organization; any likely adverse 
effects to the parties and the public that might flow from a proposed unit, or from fragmentation 
of employees into several units, and so on. 


Similar views were expressed ten years before in Ponderosa Steak House (A Division of Foodex 
Systems Limited), [1975] OLRB Rep. Jan. 7: 


10. A primary theme set out in the Labour Relations Act, and affirmed by the Board, is the prin- 
ciple of freedom of association. The preamble to the Act makes it clear that it is the intention of 
the Legislature to encourage collective bargaining ‘“‘between employers and trade unions as the 
freely designated representatives of employees.” More specifically, section 6(1) of the Act 


1469 


expressly provides that the wishes of the employees as to the appropriateness of the unit are to 
be considered by the Board. In other words, the Act recognizes that it is desirable that employ- 
ees be able to organize in a form that corresponds with their own wishes. Given this legislative 
policy favouring the right of self-organization, the Board must be careful that its determination 
as to the appropriateness of the bargaining unit has given proper weight to the wishes of the 
employees. An earlier decision of the Board, The Board of Education for the City of Toronto, 
July OLRB Monthly Report 430, clearly endorses such an approach. In giving due consideration 
to the wishes of the employees, the Board, in the absence of contrary evidence must assume that 
their wishes are expressed by the applicant union as the representative of the employees. This 
point was made by the Board in Board of Health of the York-Oshawa District Health Unit, 1969 
June OLRB Monthly Report 340. 


11. The right of self-organization, however, must at times compete with the need for viable and 
harmonious collective bargaining. Section 6 of the Act specifically requires the Board to deter- 
mine, not just a unit of employees, but “‘the unit of employees that is appropriate for collective 
bargaining.”’ In other words, the Board has a responsibility under the Act to create a rational 
and viable collective bargaining structure, even though the exercise of this responsibility may 
sometimes conflict with the right of self-organization. This responsibility was recognized by the 
Board in the McMaster University case, 1973, February OLRB Monthly Report 103, and in the 
Board of Education for the City of Toronto case, supra. 


12. The determination of what constitutes a viable collective bargaining structure requires the 
Board to consider matters of industrial relations policy, such as community of interest and frag- 
mentation of employees. Community of interest may be a requisite for viable collective bargain- 
ing, since the representation of disparate employee groups by one bargaining agent may put 
impossible strains upon it as it performs its role in the bargaining process. At the other extreme, 
a too narrow definition of community of interest may create undue fragmentation of employees, 
leading to a weak employee presence at the bargaining table, or the possibility of jurisdictional 
disputes among competing bargaining groups. It should be observed, however, that the Act 
does not create any presumption in favour of the most comprehensive unit of employees, even 
though these employees may have a community of interest. Section 1(1)(b) of the Act states 
that: ‘“’bargaining unit?’ means a unit of employees appropriate for collective bargaining, 
whether it is an employer unit or a plant unit or a subdivision of either of them.” This provision 
makes it quite clear that the determination of appropriateness does not always lead to the con- 
clusion that the most comprehensive unit is also the most appropriate unit. Consideration of the 
wishes of employees, and of industrial relations policy, may very well dictate that a smaller bar- 
gaining unit is the appropriate unit. This point was clearly made in Board of Education for the 
City of Toronto case, supra. 


These comments illustrate a recurring theme in the Board’s jurisprudence: how to reconcile the 
employees’ right of self-organization (which may suggest a narrowly-defined bargaining unit which 
is relatively easy to organize), with the need for a rational and viable collective bargaining struc- 
ture which will minimize labour relations problems in the long run. 


67. In Kidd Creek Mines Ltd., [1984] OLRB Rep. March 481 and [1986] OLRB Rep. June 
736, the Board reviewed the potential collective bargaining consequences of a bargaining unit 
defined too broadly or too narrowly. In that case, the applicant union was seeking to represent a 
unit composed of approximately 100 certified electricians who were part of an industrial work force 
of 2,800, all of whom were unorganized. The Board said this: 


50. We may begin by observing that the notion of an “‘appropriate”’ bargaining unit is a labour 
relations concept with no common law antecedents and in the general case, no precise statutory 
definition. What it means, quite simply, is the group of employees whom it makes “labour rela- 
tions sense” to lump together for the purpose of collective bargaining, and section 6(1) of the 
Act leaves the Board’s discretion to fashion bargaining units largely unfettered. Yet the Board’s 
determination is obviously of immense practical importance, not only for the immediate parties, 
but for the structure and performance of the collective bargaining system as a whole. The defini- 
tion of the unit affects the bargaining power of the union and the point of balance it creates with 
that of the employer. It influences the potential scope and effectiveness of collective bargaining 
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for dealing with different matters, and to some extent, even the substantive issues covered in the 
collective agreement. And, perhaps most important, the shape of the bargaining unit can pro- 
foundly influence the potential for industrial peace or collective bargaining discord. The more 
disparate are the interests enclosed within the unit, the more difficult it may be for the union to 
effectively represent the collectivity. Insufficient attention to these special interests generates 
internal strife, while too much attention to minorities may make it more difficult for a union to 
formulate a coherent package of proposals or make necessary concessions. On the other hand, 
there are dangers at the other extreme, as the Board noted in Bestview Holdings Limited, [1983] 
OLRB Rep. Aug. 1250: 


28. Self-determination and community of interest often favour relatively small units, 
but these are not the only relevant factors in bargaining unit design. The Board must 
also strive to create a viable structure for ongoing collective bargaining and, to this 
end, undue fragmentation must be avoided. Consolidated bargaining offers several 
advantages over a fragmented structure. A proliferation of small units may result in 
unnecessary work stoppages. Each time one group goes on strike, other employees 
performing jobs that are functionally dependent upon the work normally done by 
strikers are brought to a halt. Even in the absence of functional integration, strikers 
may erect picket lines that keep other employees away from work. The likelihood of a 
strike occurring increases as the number of rounds of bargaining grows, and is further 
enhanced by competition among bargaining agents. Secondly, each of several units 
typically becomes a separate seniority district, enclosed by walls which impede the 
movement of employees between jobs. In addition, broader-based structures may 
lower the cost and thereby increase the availability of insurance schemes and benefit 
plans. A multiplicity of bargaining units also inevitably spawns jurisdictional disputes 
over the assignment of work and entails the cost of negotiating and applying several 
collective agreements. Finally, the existence of a single bargaining unit facilitates 
equitable treatment of employees doing similar jobs. 


A patchwork quilt of bargaining units is a recipe for industrial unrest - if only because in an inte- 
grated enterprise it takes only one collective bargaining breakdown to start the whole system 
unravelling. 


Again, the Board was saying nothing new. Precisely a year before in Board of Governors of Ryer- 
son Polytechnical Institute, [1984] OLRB Rep. Feb. 371, a panel of the Board observed: 


13. The concept of a bargaining unit performs two quite distinct functions in labour relations 
law. In order to be certified, a trade union must enjoy the support of a majority of employees in 
a bargaining unit. The unit serves as an electoral district in this setting. After a union is certi- 
fied, the bargaining unit found by the Board to be appropriate strongly influences the conduct of 
collective bargaining. Although the parties sometimes vary this unit description, it is frequently 
simply reproduced in the recognition clause in a collective agreement. 


14. A trade union may experience insurmountable difficulties in trying to organize employees in 
a unit that is broadly defined to embrace employees who are geographically dispersed or per- 
form substantially different jobs. As one of the fundamental objectives of the Labour Relations 
Act is to assist employees to join together for collective bargaining, this Board has been reluc- 
tant to establish units which are so broadly based that they defy organization. See Ponderosa 
Steak House, [1975] OLRB Rep. Jan. 7. The public policy of facilitating organization is a two- 
edged sword. A trade union may propose a unit defined so as to leave unrepresented a group so 
small that they have no real chance of entering the world of collective bargaining alone. In these 
circumstances, the Board expands the proposed unit to include the employees in question, even 
though the result may be to dilute support for the union to the point that the application is dis- 
missed. See Board of Education for the City of North York, [1982] OLRB Rep. June 918 at 
paragraph 7. 


15. Organizational concerns are not the only forces that shape bargaining units. The Board must 
also strive to create a viable structure for ongoing collective bargaining. See Usarco Limited, 
[1967] OLRB Rep. Sept. 526; K Mart Canada Limited, [1981] OLRB Rep. Sept. 1250; and 


Insurance Corporation of British Columbia, [1974] 1 CLRBR 403 (B.C.). From this perspective, 
a broadly based bargaining unit offers several advantages over a fragmented structure. 


16. A proliferation of bargaining units increases the risk of unnecessary work stoppages. The 
likelihood of a strike occurring grows with the number of rounds of negotiations and may be fur- 
ther increased by competitive bargaining between two trade unions. The potential for mischief is 
greatest when the work performed in two or more units is integrated. In these circumstances, 
whenever one group strikes, other employees who are functionally dependent upon struck work 
are deprived of employment, though they may stand to gain nothing from the strike because 
their agreement has just been renewed. Even in the absence of functional integration, strikers 
may erect picket lines that keep other employees away from work, although a concerted refusal 
to cross a picket line, by employees who are not entitled to strike, is an illegal work stoppage. 


17. There are other drawbacks to a multiplicity of bargaining units. Each unit is likely to become 
an enclave surrounded by legal barriers - designed to enhance the job opportunities of employ- 
ees within the walls - that impede the mobility of employees. Restrictions on mobility may entail 
significant costs for an employer whose practice is to frequently transfer employees between 
jobs that fall in different units. In some cases, these barriers may close natural lines of job pro- 
gression to the detriment of all concerned. A fragmented bargaining structure also inevitably 
spawns jurisdictional contests over the allocation of work among units, disputes which in the 
long run benefit no one. And a proliferation of bargaining units entails the time and trouble of 
negotiating and administering several collective agreements. From the perspective of an 
employer with centralized control over labour relations, there is an unnecessary duplication of 
effort. All of these concerns - work stoppages, restricted employee mobility, jurisdictional dis- 
putes and administrative costs - favour consolidated bargaining structures, although the force of 
each vector varies from case to case. 


18. But the community of interest among employees may point towards either a broadly based 
structure or separate bargaining units. In this context, the word interest, in the phrase com- 
munity of interest, refers to the bargaining objectives of the employees in question. The most 
important determinate of those objectives is the work performed. Skills and terms and condi- 
tions of employment are also relevant, but these factors are largely derived from the nature of 
work. In deciding whether to include a population of employees in one bargaining unit or to 
divide them into separate units, the Board has recognized that within a single unit there is a 
tendency to compress existing differentials in wages, benefits and other work rules. People who 
perform the same, or substantially similar, work are likely to have similar aspirations concerning 
terms and conditions of employment. And a strong argument can be made that they ought to be 
treated in the same way. Equal treatment is fostered by including all such employees in one bar- 
gaining unit. Conversely, employees whose jobs differ radically from the work of their fellow 
employees have a legitimate claim to different terms and conditions of employment. If they are 
pressed into one large unit, the logic of collective bargaining is bound to erode existing differen- 
tials. Those on the short end of the stick not only have a compelling grievance but also may 
cause disruption. And an employer may experience difficulty in recruiting for jobs in which the 
terms and conditions of employment are less attractive than elsewhere. Separate bargaining 
units may alleviate these problems. However, not all differences between jobs are this funda- 
mental. As a single collective agreement permits of some variation in terms and conditions of 
employment, it can embrace employees whose jobs differ to some degree, without generating 
undue dissatisfaction. When entertaining an application by a special interest group for a sepa- 
rate bargaining unit, the Board must also bear in mind that these employees would not achieve 
complete autonomy by winning a separate unit, because it could not be insulated from the forces 
of pattern bargaining exerted by neighbouring units. The challenge is to decide what differences 
between jobs are of sufficient magnitude to justify the creation of separate bargaining units, 
with their attendant disadvantages. In other words, a balance must be struck between the com- 
peting considerations that bear upon the creation of a viable bargaining structure. 


19. The design of bargaining units becomes even more complex when the focus of attention is 
expanded to include not only ongoing collective bargaining but also organizational concerns. 
The optimal unit for long-term bargaining may be larger than the grouping within which a trade 
union can be reasonably expected to obtain the level of employee support necessary for certifi- 
cation in the short-run. In other words, there is an inherent stress lurking within the concept of 
an appropriate bargaining unit because it performs two very distinct functions. How has the 
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Board responded to this industrial relations conundrum? The decision in K Mart Canada 
Limited, supra, at paragraphs 18 to 20, provides an apt illustration. The employer operated four 
stores in one municipality, the union had organized one at which 127 employees worked, and a 
certificate was granted for this unit. A broader-based structure was rejected, because it might 
significantly impede access to collective bargaining. However, the Board suggested it would 
have been “hard pressed’’ not to certify a municipal unit if the union had organized all four 
stores, suggesting a consolidated structure would lead to more effective collective bargaining 
than several smaller units. In other words, the viability of ongoing collective bargaining was 
compromised to this extent in order to foster self-determination. But the Board declared that 
self-determination would not always come out on top. One example used to make this point 
involved an employer operating fast food outlets at several locations in a municipality and 
employing at each a substantially smaller number of employees than worked at one K Mart 
store. The Board strongly hinted that an application for a bargaining unit comprised of one out- 
let would be rejected. 


68. Finally, at the risk of repetition, we must emphasize again, the Board’s traditional and 
continued reluctance to define bargaining units on the basis of employee classifications or 
employer departments because of the high potential for fragmented bargaining which that creates 
(see, for example: Cryovac Division, W.R. Grace & Co. of Canada Limited, [1981] OLRB Rep. 
Nov. 1574: Toronto East General and Orthopaedic Hospital Inc., [1981] OLRB Rep. Nov. 1672; 
University of Ottawa, [1981] OLRB Rep. Feb. 232; and Westeel-Rosco Company Limited, [1979] 
OLRB Rep. Nov. 1125). Even in the newspaper industry, where departmental unionization has 
existed in the extreme, the Board indicated in 1981 in The Spectator that it would no longer rou- 
tinely accept departmental bargaining units which were not demonstrably appropriate. Most 
recently, in 7. Eaton Company Limited, [1984] OLRB Rep. May 755 and Simpson’s Limited, 
[1984] OLRB Rep. Sept. 1255, the Board repeated that it would not be conducive to orderly col- 
lective bargaining to divide up an employer’s business into bargaining units based on departments. 
In the former case, for example, the Board refused to exclude a specialized department from a 
broader “sales” bargaining unit even though the employees’ skills, method of payment and likely 
career opportunities were somewhat different from those of many of the other salesmen: 


6. In the present case, some differences do exist between the sales staff of the Business Centre 
and those of other departments. But these are differences essentially in degree, and the most 
distinctive of the Business Centre’s working conditions are not without parallels, as discussed 
above, in some or other of the sales departments already encompassed within the agreed-upon 
units for this store. Nor does an apparent lack of interest in lateral transfers form a compelling 
basis for compartmentalized bargaining: the same could be said for many of the technically- 
skilled and higher-paid departments within an industrial production facility, yet the Board has 
not viewed as appropriate a proliferation of self-contained skilled-trade or similarly specialized 
units within a plant. While the question before us in the present application is whether to accede 
to the request of the employer to allow this one small group to remain outside the broader- 
based sales unit, viewing the matter from the point of view of its corollary better illustrates the 
problem. If the 5-man sales unit of the Business Centre is appropriate for exclusion from the 
broader sales unit now before us, it presumably would also be found appropriate as a self-con- 
tained bargaining unit at another store, where no other union organizing may yet have taken 
place. That is not the kind of piecemeal organizing or collective bargaining which the Board 
would be anxious to foster in this industry. While the needs of the Centre may require certain 
accommodations, we are not persuaded on the facts that those accommodations cannot be made 
within the broader context of the varyingly specialized and commissioned/ non-commissioned 
sales unit. 


(See also Corporation of the City of Barrie, [1974] OLRB Rep. Nov. 813, at paragraph 8; Christie, 
Brown and Company Limited, [1975] OLRB Rep. March 144 at paragraphs 5-6; Niagara Regional 
Health Unit, [1975] OLRB Rep. April 376 at paragraph 9; Canadian General Electric, [1979] 
OLRB Rep. March 169 at paragraphs 8-9, and cases referred to therein; and Westeel-Roscoe Com- 
pany Limited, [1978] OLRB Rep. Nov. 1125.) 
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69. These collective bargaining concerns and approaches to bargaining unit determination 
are not unique to the Ontario jurisdiction. The British Columbia Labour Relations Board has also 
expressed a decided preference for extended area bargaining and a disinclination to accept, as 
“appropriate”, bargaining units that are narrowly defined. The leading case is Insurance Corpora- 
tion of British Columbia, [1974] 1 Can LRBR 403. There, after noting, as this Board has done, the 
inherent tension between the unit which is most easily organized and the unit which makes the 
most “‘collective bargaining sense” in the long run, the Board went on to enumerate the following 
factors in favour of a broader “‘all-employee” bargaining unit: 


The simplest reason favouring one overall unit is administrative efficiency and convenience in 
bargaining. All other things being equal, it is preferable to have only one set of negotiations 
going on, rather than spreading management efforts among two or three or even more 
units....A second administrative factor, this one clearly in the interests of both employer and 
employee, is the matter of lateral mobility. The presence of several bargaining units, each with 
their own seniority lists and different contract benefits, is an obstacle in the way of an employ- 
ee’s transfer or promotion out of the original unit into which he was hired. This limits the mobil- 
ity of the employee...it also restricts management’s range of selection among qualified persons 
to fill a job.... The existence of a single bargaining unit facilitates the achievement of a common 
framework of employment conditions - vacations, statutory holidays, overtime, insurance 
scheme, pension plan, and so on...another factor favouring a single large unit is the objective of 
industrial stability. If there is one union and one set of negotiations, then the risk of strikes has 
to be less than if there are several unions negotiating separately. If there are two or more units 
representing employees in an operation which is functionally integrated, then if one unit goes on 
strike, it will put the employees in the other unit out of work as well (and even if they have 
nothing to gain from a strike because they have already signed their agreement).... These virtues 
of the employer-wide unit are significant, especially when considered cumulatively. However, 
they are not absolutely compelling. It is common to find certifications granted by this Board 
where narrower unit boundaries are drawn. The usual reason for that description of the appro- 
priate bargaining unit is the Board’s judgement about the community of interest of the employ- 
ees. There is a simple explanation for the importance of this factor. The point of certification 
under the Code is to secure collective bargaining for the employees. Accordingly, the group on 
whose behalf this bargaining is to be carried on should include only those categories of employ- 
ees whose interests can reasonably be reflected in one set of negotiations and whose working 
conditions can be incorporated into one document. If some groups differ greatly in background, 
skills, nature of work, method of payment, and so on, it may prove difficult to accommodate 
their interests in one bargaining unit....In each case, then, the Board must decide whether the 
distinctive needs of special groupings of employees are strong enough to outweigh the practical 
arguments in favour of one all-employee bargaining unit... 


We agree with this analysis. 


70. There are two other cases which are worthy of brief mention: Canada Trustco Mortgage 
Company, [1977] OLRB Rep. June 330, and K-Mart Canada Limited, [1981] OLRB Rep. Sept. 
1250. In each case, the union sought to represent a bargaining unit of employees working in a par- 
ticular branch of an employer’s multi-branch operation, and, as in the instant case, the employer 
argued that the appropriate bargaining unit should encompass a much larger group. Neither case 
involved a departmental subdivision of the enterprise; but, for our purposes, they are significant 
because they reiterate that in given circumstances, there may be more than one appropriate unit, 
and that when faced with that situation the Board should not adopt an interpretation of ‘‘appro- 
priateness’’ which, in practical terms, impedes access to collective bargaining altogether. In 
Canada Trustco, the Board put it this way: 


27. In determining the appropriate bargaining unit the Board cannot disregard the labour rela- 
tions realities before it. When a group of employees signify that they wish to exercise their right 
to bargain collectively, and that grouping is seen by the Board as sufficiently conforming to the 
Board’s criteria of appropriateness as a bargaining unit, this Board should not require bargain- 
ing in a more comprehensive unit if to do so would effectively impede the access of that group of 
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employees to any collective bargaining at all. As was said by the British Columbia Labour Rela- 
tions Board in Woodward Stores Vancouver Limited, [1975] C.L.R.B.R. 114, quoting the earlier 
Insurance Corporation of British Columbia (No. 2) decision of the same Board: 


“However, clearly one can’t have collective bargaining at all unless there is a unit in 
which a majority of employees will select a trade union’s representative. There are 
certain types of employees who are traditionally difficult to organize and there are 
some employers who are willing to exploit that fact and stipulate opposition to a rep- 
resentation campaign. If notwithstanding these obstacles, a group of employees 
within a viable unit wishes to have a union represent them, the Board will exercise its 
discretion in order to get collective bargaining under way. In that kind of situation, it 
makes no sense to stick rigidly to a conception of the best bargaining unit in the long 
term, when the effect of that attitude is to abort the representation effort from the 
outset.” 


TAL, We do not think it would serve any useful purpose to further clutter these reasons with 
extensive quotes from earlier Board decisions. We have included these references only to under- 
line the considerations which have consistently influenced the Board over the years, in many indus- 
trial contexts, and to emphasize the fact that the departmental bargaining units in the 
newspaper/publishing industry represent a departure from the norm. Having reviewed this general 
background, we return to the particular circumstances under review. 


Decision 


1G; Do the circumstances of the editorial department employees demonstrate a unique 
community of interest warranting a separate bargaining unit? In our view, the answer is no. There 
is no significant difference in their terms and conditions of employment (hours of work, wages, 
benefits, etc.) which are similar to those of other TV Guide employees, are established in the same 
way, and are administered by the same personnel department in accordance with common 
employer policies. Nor is there anything particularly significant about the employees’ skills or the 
nature of their work. Some editorial department employees obviously perform functions that are 
different from those performed by workers in other departments, but that is true of almost any 
employee in any classification or department in any commercial enterprise, and does not necessar- 
ily imply that the target group should comprise a separate collective bargaining unit. Even if “writ- 
ing” is considered a specialized skill or function, many (and perhaps the majority) of the employ- 
ees in the editorial department are not “writers”, much of the writing that is done is not 
particularly sophisticated, and writers may also be found working for Canadian Living and to a 
lesser extent in the promotion department of TV Guide where the production of promotional 
material requires a degree of writing and creative ability. There is no significant difference in the 
employees’ work environment and no reason to infer any differences in their job horizons or col- 
lective bargaining aspirations. From a labour relations point of view, they are not an insular group- 
ing within the company’s organization. The fact that there are a number of transfers (or promo- 
tions) from one department or magazine to another, merely underlines the artificiality of the 
distinction that the union urges upon us. 


13: The managerial personnel in the editorial department do not operate independently, 
but rather in consultation with the human resources department and in accordance with established 
company-wide policies. Far from being an isolated department functioning independently from the 
others, the editorial department is an integrated part of the respondent’s operation and its employ- 
ees have regular and necessary contact with employees in other departments in order to meet the 
magazine’s publishing objectives. Such contact is facilitated by the physical layout of the building 
and the geographic proximity of one department to another. There is no obvious functional or 
labour relations basis for creating a bargaining unit confined to a part of a floor, so that crossing an 
aisle or opening a door would take one into a different legal and collective bargaining regime. 
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There is, of course, no history of collective bargaining at TV Guide and no precedent for dividing 
its employees into collective bargaining units along departmental lines. Neither is there an estab- 
lished pattern of departmental bargaining in other magazines. 


74. Not only does the evidence fail to establish a unique community of interest for the edi- 
torial department employees, but there is nothing to suggest that such departmental bargaining 
unit would be immune from the kinds of employment relations problems adverted to in the 
Board’s jurisprudence. Chris Davies indicated that even at the Toronto Star, where the Guild has 
been entrenched for many years and the employer has been content to agree to departmental 
units, there have been problems of inter-departmental mobility. The evidence of Claude Vaillanc- 
ourt indicates the kind of problem which can arise when change prompts a redistribution of work 
or the way that it is performed. It does not take much foresight to envisage the possibility of fric- 
tion when moving from one department to another (even on the same floor) would entail crossing 
a boundary separating quite different legal regimes - especially since, at the present time, there is 
no such potential barrier because the company has common wage, benefit, job posting and other 
employment policies. The concerns expressed by Mr. Jamer on behalf of the objectors are not aca- 
demic. 


Thy, Even if those concerns could be accommodated in the long run, one can readily foresee 
the immediateproblems at the bargaining table if a group of employees who do not have unique 
employment interests demand terms and conditions of employment that are much different from 
their fellow employees working in other parts of the employer’s business. Negotiating a first agree- 
ment is difficult enough without this added burden. And quite apart from whether this departmen- 
tal bargaining unit would be able to conduct a successful strike, one of the reasons why the Board 
is reluctant to establish departmental bargaining units is the potential for disruption to the 
employer and other employees when a single department which is part of an integrated operation, 
opts to engage in industrial conflict. The Board has always held that the “‘spill over effects” are 
undesirable and should be avoided, where possible, by drafting a more comprehensive bargaining 
unit in the first instance (see, for example, the comments in Ryerson Polytechnical Institute, supra, 
at paragraph 16 of that decision and /nsurance Corporation of British Columbia, supra). 


76. The organizing concerns pressed upon us so eloquently by counsel for the union are 
important ones, and for this reason deserve more specific consideration. Put simply, the proposi- 
tion is that if collective bargaining is to be extended beyond newspapers to the unorganized parts 
of the publishing industry, then the Board must be prepared to accept the kind of departmental 
bargaining units which, in practice, have been the building blocks upon which the Guild has histor- 
ically relied. It is said that if the Guild had to organize on a broader basis as other unions do, 
groups of employees interested in collective bargaining would be denied that opportunity. If the 
“appropriate” unit is defined too broadly, it may be so difficult to organize that, in practice, no 
collective bargaining unit would be established at all - a result inconsistent with the Preamble to 
the Labour Relations Act. 


TER We accept the proposition that the Board should not impose its own notions of the opti- 
mum bargaining structure if the concrete result is no collective bargaining at all. But the union’s 
position and the cases it relies on, both require further scrutiny. None of those cases elevate ‘‘ease 
of organizing” to a pre-eminent position. In K-Mart, for example, the Board said: 


Although the Board must be sensitive to the impact of its bargaining unit determinations upon 
the ability of trade unions to organize, there are other factors which must also be taken into 
account. The objectives of the statute relate not only to the promotion of collective bargaining 
as a means of determining terms and conditions of employment, but also to a recognition of the 
principle of individual freedom of choice, and to the creation and maintenance of sound and via- 
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ble bargaining structures. In determining the appropriate bargaining unit, the Board does not 
give effect to one of these aims to the exclusion of the other. Rather, the task which falls to the 
Board in the exercise of its discretion under section 6(1) of the Act, requires a balancing of 
these statutory objectives in the circumstances of each case. 


In the same vein, the Board in Canada Trustco Mortgage Company, supra, the Board acknowl- 
edged the union’s organizing concerns, but added: 


The amenability of the employee grouping for purposes of organization is but one factor among 
many to be weighed by the Board in the overall determination of appropriateness. Other indus- 
trial relations considerations, such as community of interest, fragmentation and ongoing admin- 
istrative manageability may conflict and ultimately override. 


Similarly, the Board in Ryerson Polytechnical Institute commented that “organizational concerns 
are not the only forces that shape bargaining units’ and, ten years earlier in Ponderosa Steak 
House indicated that “‘the right of self-organization, however, must at times compete with the need 
for viable and harmonious collective bargaining....In other words, the Board has a responsibility 
under the Act to create a rational and viable collective bargaining structure, even though the exer- 
cise of this responsibility may sometimes conflict with the right of self-organization.”’ 


78. Let us also consider, for a moment, the facts before the Board in Canada Trustco and 
K-Mart. 
TEE As we have already mentioned, in Canada Trustco, the union sought certification for a 


bargaining unit encompassing only one of many branches of the financial institution. But the par- 
ticular branch in question was twelve miles from the nearest one. There was no significant inter- 
change of employees from one branch to another. Each branch was operated autonomously, by a 
separate manager, with local hiring, promotion, and disciplinary decisions. There was no func- 
tional coherence or interdependence. In the Board’s view, each branch was a: 


distinct employment entity not unlike a separate plant in the industrial sphere. All of the 
employees in that location could be included in a single unit so that the risks of patchwork bar- 
gaining by department would not be present. 


[emphasis added] 


That is a far cry from the situation here. 


80. K-Mart involved an effort to organize one of four retail stores in the Metropolitan 
Toronto area, and after examining the factors which pointed towards a single store bargaining unit 
or some broader grouping, the Board did indeed observe that: ‘“Where, as in the department store 
sector, collective bargaining has not taken a foothold, the Board will lean towards the bargaining 
structure which best facilitates organization”’. In that case, however, the stores were geographically 
separate. Each had its own manager and personnel officer. Hiring was done locally. There was no 
interchange of employees between stores. Personnel administration was done on a store-by-store 
basis. Again, the situation here is very different. 


81. We do not quarrel with the principles enunciated by the Board in Canada Trustco or 
K-Mart, but neither of those cases is similar to the present one, which involves one department of 
an integrated multi-department enterprise, common terms and conditions of employment, geo- 
graphic proximity, and employee interchange within the same building. These cases do not support 
the establishment of departmental bargaining units, and the Board in Canada Trustco is quite 
explicit in saying that its preferred bargaining unit does not involve this particular ‘‘mischief”’. 
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82. Nor does the evidence before us demonstrate that departmental bargaining units are the 
key to establishing stable collective bargaining relationships. Quite the contrary. There are a signif- 
icant number of collective bargaining failures: the inability to achieve a first collective agreement, 
or a successful “‘decertification” application following shortly after the establishment of bargaining 
rights. Indeed, the frequency of such collective bargaining failures and the number of instances 
where departmental bargaining units, once certified, cease to exist (but may later be certified once 
again) suggests to us that recognition on a departmental basis frequently leads to a weak presence 
at the bargaining table, recurring challenges to the union’s position and a generally unstable collec- 
tive bargaining climate from the point of view of both the employer and the employees. Piecemeal 
organizing (however easy) leads to piecemeal bargaining which is often unproductive and unsuc- 
cessful. 


83. Despite the difficulties enumerated by the union (including its own limited resources in 
comparison with other unions), it is not obvious that broader organizational efforts would be 
unsuccessful, or that to facilitate employee access to collective bargaining it is necessary to define 
the bargaining unit in departmental terms. Nor, according to exhibit 39, and the evidence of Mr. 
Bryant, has the Guild itself done so. It has adopted a ‘“‘go with what you’ve got” approach, encom- 
passing one or more departments, depending upon the extent of employee interest generated by its 
campaign. The fact that the Guild may have limited resources to conduct such campaigns is not 
something that, in our view, we can properly consider in determining the bargaining unit (even 
though it could possibly explain some of the collective bargaining performance evidenced by exhi- 
bit 39). In any case, although parts of the publishing industry remain unorganized, newspapers 
have been organized in whole or in part for decades. This is not a situation like that addressed by 
the Board in K-Mart or Canada Trustco where employer resistance or the inherent difficulties of 
organizing a number of separate locations meant that if only a broader-based bargaining unit was 
found to be appropriate, there would be no collective bargaining at all. We agree with the union 
that self-determination and ease of organization are factors to be considered in determining what 
bargaining unit is appropriate, however, they are not factors which, in our view, should be given 
predominant weight in the instant case. 


84. What about history? What about the Board’s routine acceptance (prior to the Spectator) 
of the parties’ agreement on departmental bargaining units? What about the established pattern of 
collective bargaining in the newspaper industry which often continues to exhibit departmental bar- 
gaining even for employees who would not be members of a recognized craft? Counsel for the 
union argues that the Board’s longstanding acceptance of such units and their continuing existence 
at newspapers such as the Globe & Mail establish a pattern from which we should not readily 
depart. He asks, rhetorically, what better evidence that those units “‘work”’ than that the Board 
accepted them as workable for many years and that many of them do, indeed, maintain their sepa- 
rate identity for bargaining purposes. 


85. There are several difficulties with this proposition. In the first place, the evidence indi- 
cates that many of these employee groupings do not “‘work”’ because they do not encompass a unit 
which is viable for collective bargaining purposes. That is the thrust of Exhibit 39 which we have 
already discussed at length. Moreover, in order to overcome the deficiencies of fragmentation, 
unions and employers have tried to amalgamate units or create broader-based bargaining (such as 
at the Toronto Star) - thereby approximating something that the Board would routinely establish in 
the first instance in virtually every other industry. One of the reasons why collective bargaining 
“works” at the Star is because the Guild represents one big bargaining unit not fifteen or twenty 
separate ones. 


86. More important, is the fact that, in large measure, the existing pattern of departmental 
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bargaining units (where it continues to exist) was based on the agreement of the parties, frequently 
given in circumstances where there was already a multiplicity of bargaining units defined along 
craft lines. There is no such agreement here. There is no pre-established pattern of fragmented 
bargaining in the employer’s business or in the magazine industry. And the evidence is that craft 
unions and craft units are becoming increasingly obsolete. That is why there have been so many 
union mergers in recent years, and that is why the ITU in 1973 changed its constitution so that it 
could organize on a broader basis. Thus, the union is arguing that we should give effect to organiz- 
ing patterns which are becoming outdated and which the union itself does not accept as the most 
appropriate model for organizing. The union’s constitution and the evidence of the Guild officials 
both indicate a strong preference for an industrial (multi-departmental) bargaining unit - and for 
good reason. Anything less than that is a decidedly “‘second best solution” that has caused prob- 
lems and has not proved to be very successful in the past. 


87. Since the Spectator there has been no general retreat from the concerns expressed in 
that case. In Peterborough Examiner, [1982] OLRB Rep. March 432, it was the union (the ITU) 
which initially sought an ‘“‘all-employee” unit and the employer which demanded bargaining units 
segregated by department. There were already in place two existing bargaining units of “‘press- 
men” and ‘‘composing room employees’’. The evidence does not indicate the facts of the employ- 
ees’ relationship, but the Board ultimately decided to reject the employer’s position and certify a 
consolidated unit of office and clerical employees, and a separate unit of editorial department 
employees. In Welland Evening Tribune, [1982] OLRB Rep. March 513, the ITU again applied for 
a broader-based bargaining unit and the employer sought a narrower one. The Board held that it 
should take an “open and pragmatic attitude to the rationalizing of bargaining structures in the 
newspaper industry”, and after canvassing the wishes of the employees found a comprehensive 
bargaining unit to be appropriate. In the Sault Star, a Division of Southam Inc., [1983] OLRB 
Rep. June 980, there were already four bargaining units in the employer’s enterprise and “both 
parties expressed satisfaction with the viability and workability of the proposed [departmental] bar- 
gaining unit’. There was no interchange of employees or “lines of progression” between the units 
and, in the Board’s view (with which we agree), the key to the Spectator decision is the disagree- 
ment of the parties. In the result, the Board accepted the agreed-upon bargaining unit. Thus, in 
each of these cases there was either an existing pattern of departmental units or the agreement of 
the parties, or both. In none of them is there any indication of the kind of evidence we have here. 


88. Clearly, in any enterprise there may be several possible bargaining unit configurations 
or degrees of appropriateness. Where the parties have themselves selected a bargaining unit with 
which they are comfortable, the Board should not lightly intervene and “‘second-guess’’ their 
choice. The very fact of their agreement represents some evidence of a willingness to make the 
kind of accommodations necessary to make collective bargaining work or, at least, some tolerance 
for the problems or frictions associated with fragmented bargaining. In the absence of some 
demonstrable third party or public interest there is simply no reason to disregard the wishes of the 
parties and precipitate a controversy where there was none before. On the other hand, bargaining 
units based upon the agreement of the parties will necessarily have less precedential value - espe- 
cially when there is little detailed information about the context in which such agreements were 
reached. Here, of course, there is no agreement on the definition of the unit and there is evidence 
to suggest that the unit which parties often agree to in other circumstances is not ‘‘appropriate’’. 
There is no established pattern of fragmented, departmental bargaining in this enterprise, or in the 
magazine industry, and even if newspapers are a close analogy, the Board in the Spectator, supra, 
indicated that in the absence of the agreement of the parties it would be disposed to fashion the 
bargaining unit in accordance with the usual general principles applied to the particular circum- 
stances of the case. Accordingly, it can come as no surprise to the Guild that, in the absence of the 
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agreement of the parties, departmental bargaining units are not something which the Board will 
automatically accept. 


89. In summary, then, we do not think that the proposed editorial department bargaining 
unit is appropriate for collective bargaining. Having regard to such factors as the nature of the 
work performed, the conditions of employment, the skills of the employees, ease of administra- 
tion, proximity to other departments and functional coherence and independence, we find that the 
editorial department employees do not have a separate community of collective bargaining inter- 
est, nor do economic factors, the structure of managerial authority, or the source of work dictate a 
separate bargaining unit. There is no agreement of the parties on the scope of the bargaining unit 
and to the extent that we have evidence of the wishes of the employees, their views are divided. 
The established bargaining practice in newspapers may suggest a contrary result, but one must 
remember that this is not a newspaper and, to the extent that the bargaining pattern among 
employees typically represented by the Guild represents an extension of a pre-existing framework 
of multi-unionism and craft bargaining units, the precedent has no application here. We do not 
think a policy of granting departmental bargaining units is necessary to facilitate organizing in the 
magazine industry and, against any such inclination we must weigh the real labour relations prob- 
lems associated with fragmentation outlined above. 


90. This is not to say that on the agreement of the parties, or in a newspaper, or where 
there is a pre-existing pattern of multi-unionism or fragmented bargaining, or where, on balance, 
the facts clearly warrant it, the Board might not find a departmental bargaining unit to be appro- 
priate. We prefer not to speculate. That is not the situation here. For the purposes of this case, it is 
sufficient to say that the departmental bargaining unit proposed by the Guild in this case is not 
appropriate for collective bargaining, and that the appropriate bargaining unit should encompass 
all employees of TV Guide Inc. 


m1. The Registrar is directed to relist the matter for further hearing to consider the remain- 
ing outstanding issues. This panel is not seized. 


DECISION OF BOARD MEMBER B. L. ARMSTRONG; 


1 I dissent from the decision of the majority. 


Pa In my view, the determination of the dispute between the union (which seeks a unit 
restricted to the editorial department of TV Guide Magazine) and the employer (which proposes a 
more comprehensive unit) must involve a reconciliation of two concerns. On the one hand, the 
Board is averse to fragmentation of an employer’s work force into several units unless that can be 
rationally justified. On the other hand, the Board recognizes the employees’ right to self-organize 
and the union’s organizing pattern. 


2. Although, as a general rule, the Board does not recognize departmental units, for a 
long time it had recognized that such units are appropriate in the publishing industry (see, for 
example, St. Catharines Standard Ltd., [1975] OLRB Rep. July 601). In The Spectator case, [1981] 
OLRB Rep. Aug. 1177, the Board indicated that it will no longer be willing to treat the publishing 
industry any differently in determining appropriate bargaining units. The reasons for this proposed 
change of Board policy are quoted at paragraph 5 of the majority decision. 


4. Nevertheless, the fact remains that since The Spectator decision, the Board has certified 
editorial department units, albeit, mostly on agreement of the parties. (See, MacLeans Magazine, 
[1983] OLRB Rep. March 401.) In Peterborough Examiner, [1982] OLRB Rep. March 432, in a 
disputed case, the Board found separate units appropriate for office, clerical and sales employees 
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and editorial employees, respectively. The Board held that each group had a sufficient number of 
employees (the editorial department had 20 employees) to establish its own viable relationship. 


a: Therefore, it is not at all clear that, despite the warning in The Spectator, the Board has 
decided for once and for all that departmental units in the publishing industry are inappropriate. 
Rather, the situation seems to be in a state of uncertainty. 


6. On the other hand, the Board has clearly stated that unless there are compelling rea- 
sons, it will not depart from the pattern of organizing adopted by the applicant union and its sup- 
porters. (Alltour Marketing Support Services Ltd., [1982] OLRB Rep. Oct. 1383.) Moreover, the 
Board has held that in bargaining unit determinations, it must be sensitive to the ability of the 
trade union to organize. (K-Mart Canada Ltd. , [1981] OLRB Rep. Sept. 1250.) The Board has rec- 
ognized that where a group of employees signifies a desire to exercise their right to engage in col- 
lective bargaining and that group sufficiently conforms to the Board’s criteria of appropriateness, 
the Board should not require a more comprehensive unit, if to do so would impede access to any 
collective bargaining at all (Canada Trustco, [1977] OLRB Rep. June 330). In K-mart, supra, the 
Board recognized that determination of the appropriate unit requires the Board to take into 
account the pattern of organizing and balance that against disruptive effects of fragmentation. 


Ts In my view, in the case before us the recognition of employee wishes and the union’s 
pattern of organizing clearly override any concerns the Board might have about fragmentation. 
Historically, in this industry, departmental units have continued to carry on viable collective bar- 
gaining relationships. The department in question consists of 42 employees, sufficient in numbers 
to form a viable unit. In the circumstances, I do not think it is reasonable for the Board to deny the 
wishes of such a large group to engage in collective bargaining. 


8. I would have found the unit sought by the applicant union to be appropriate. 


0879-86-R Employees’ Association of Euclid (V.M.E.), Applicant, v. VME Equip- 
ment of Canada Ltd., Respondent 


Certification - Membership Evidence - Trade Union Status - Employees endorsing motion 
confirming constitution of association - Motion confirming membership only for those employees 
who supported motion and who had previously applied for membership - Applicant filing documents 
subsequent to terminal date on behalf of employees confirming membership - Documents not given 
any weight because signed subsequent to terminal date 


BEFORE: Ken Petryshen, Vice-Chairman, and Board Members W. G. Donnelly and D. Patterson. 


APPEARANCES: Frank Carere and Seitz Enders for the applicant; Norman MacL. Rogers and 
Susan Armstrong for the respondent. 


DECISION OF THE BOARD; October 14, 1986 


1 The name of the respondent is amended to read: ‘““WME Equipment of Canada Ltd.”’. 


oe This is an application for certification. The applicant employee organization has never 
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previously appeared in any proceeding before the Board, and accordingly is required to establish 
that it is a trade union within the meaning of section 1(1)(p) of the Labour Relations Act. Mr. S. 
Enders, the vice-president of the applicant, gave evidence concerning its origins. 


3: In the early part of 1986, another trade union failed in its effort to organize the respon- 
dent’s employees and it was this event which prompted some employees to attempt to create their 
own organization to represent them in collective bargaining. With a view to establishing their own 
association, Enders and a few other employees obtained information from various sources not here 
relevant. After canvassing the desires of the majority of the respondent’s employees and receiving 
a positive response, the core group of employees developed an application for membership card 
and, in May and the early part of June, 1986, employees were approached and asked to sign a card 
and to make a two dollar payment. Out of a bargaining unit of approximately 240 employees, the 
core group of employees was able to obtain applications for membership on behalf of 165 employ- 
ees. Once the campaign to sign members essentially was completed, a draft constitution was pre- 
pared and a founding meeting organized. 


4. Two meetings of employees were held on June 21, 1986. The first meeting began at 
11:00 a.m. and the second one started at 12:30 p.m. We were provided with Minutes of both meet- 
ings and Enders testified and we are satisfied that these Minutes reflect in substance what occurred 
at the meetings. Also filed with the Board by the applicant is a list containing the names of those 
employees who attended both meetings. Sixty-nine employees were present for the first meeting 
and sixty-one employees attended the second meeting. 


>, At the first meeting, employees were given copies of a draft constitution. There was a 
discussion concerning the objects and purposes of the Association along with a lengthy discussion 
concerning the various provisions of the draft constitution. After these discussions, the first meet- 
ing concluded with the unanimous carriage of the following motion: 


That the employees who had applied and were eligible for membership form and constitute an 
Association known as Employees Association of Euclid (V.M.E.) and the Constitution annexed 
to these Minutes be the Constitution of such Association and the objects and purposes of the 
Association be as set out in the Constitution. 


6. The constitution adopted by the employees at the first meeting on June 21st contains 
proper collective bargaining objectives and provides for the election of officers and the payment of 
dues. The second meeting on June 21st is referred to in the Minutes of that meeting as the “‘inau- 
gural meeting of the members of the Employees Association of Euclid (““V.M.E.’’)”. During the 
course of the second meeting, employees elected officers, unanimously decided to take the neces- 
sary steps to certify the Association as the bargaining agent of the employees of VME Equipment 
of Canada Ltd. and appointed solicitors to act on the Association’s behalf. The Minutes of the sec- 
ond meeting indicate that counsel was present. 


Tn This application was filed with the Board on June 27, 1986. Pursuant to the Board’s 
Rules of Procedure, the Registrar fixed July 10, 1986 as the terminal date. Subsequent to the filing 
of the application and the terminal date, representatives of the applicant realized that there might 
be a potential problem with the membership evidence previously filed with the Board. To address 
this potential problem, documents were prepared and executed by employees which contained the 
following preamble: 


EMPLOYEES ASSOCIATION OF EUCLID (V.M.E.) 


THE UNDERSIGNED have read the following documents: 
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(a) Minutes of a meeting of employees of V.M.E. Equipment of Canada Ltd. below the 
rank of supervisor and excluding office staff, dispatchers and part-time employees 
held at the Victoria Recreational Centre, Victoria Road, Guelph, Ontario, on Satur- 
day, June 21, 1986 at the hour of 11:00 o’clock in the forenoon and the attached Con- 
stitution. 


(b) Minutes of an inaugural meeting of the members of Employees Association of Euclid 
(V.M.E.) held at the Victoria Recreational Centre, Victoria Road, Guelph, Ontario, 
on Saturday, June 21, 1986 at the hour of 12:30 o’clock in the afternoon. 


THE UNDERSIGNED hereby ratify and confirm and adopt the motions as set out in 
the aforesaid Minutes. 


THE UNDERSIGNED hereby ratify and confirm and adopt the Constitution of the 
Employees Association of Euclid (V.M.E.). 


THE UNDERSIGNED hereby ratify and confirm the membership of the under- 
signed in the Employees Association of Euclid (V.M.E.). 


8. The documents referred to above contained the signatures of 141 employees. Enders, 
who actually witnessed eight of the signatures, testified that when representatives of the applicant 
circulated the documents, they approached, for the most part, those employees who had previ- 
ously applied for membership but did not attend the June 21st meetings. It appears that quite a few 
employees who attended the June 21st meetings also signed a document. The documents were 
signed by employees between July 14th and July 17th, 1986 and were filed with the Board at the 
hearing on July 18, 1986. 


9: In their able submissions to the Board, counsel focused on the issue of whether employ- 
ees had been admitted into membership or confirmed their membership subsequent to the adop- 
tion of the constitution. Counsel for the applicant argued that all the formalities required to attain 
the status of a trade union had been met at the completion of the two meetings on June 21st. In 
particular, counsel submitted that the motion passed at the first meeting on June 21st had the 
effect of admitting into membership or confirming membership for all those employees who had 
previously signed an application for membership. Alternatively, counsel argued that the motion at 
least was confirmation of membership for those employees who were at the first meeting and who 
previously had signed an application for membership. The documents filed with the Board at the 
hearing also, counsel argued, provided evidence of confirmation of membership. Counsel for the 
respondent argued that the membership cards were signed at a time when the applicant did not 
exist and that the Board did not have before it any evidence sufficient to establish confirmation of 
membership. Counsel also submitted that the documents filed at the hearing were of little assis- 
tance to the applicant since there was an onus on the applicant to prove it was a trade union as of 
the application date, not the hearing date. 


10. The Board must be satisfied that the applicant is a trade union within the meaning of 
section 1(1)(p) of the Labour Relations Act which defines a trade union as ‘“‘an organization of 
employees formed for purposes that include the regulation of relations between employees and 
employers ...”’. In essence, an applicant wishing to prove it is a trade union must satisfy the Board 
that it is an organization of employees formed for purposes that include labour relations and that it 
is a viable entity for collective bargaining purposes. Although each case is decided upon its own 
facts, the Board has indicated in a number of cases a series of steps which are generally sufficient 
to establish that a trade union has been brought into existence. Those steps were summarized as 
follows in Canteen of Canada Limited, [1978] OLRB Rep. Sept. 802, at paragraph 14: 


(a) There is a written document (eg., a constitution or charter) which at least defines how 
membership is obtained; provides for officers or persons to be elected with authority 
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to act on behalf of the organization; provides for the calling of membership meetings; 
and includes a statement of purpose which includes the regulating of relations 
between employees and employers. 


(b) The document is approved by the employees. 


(c) Employees are admitted to membership in accordance with the terms of the docu- 
ment or are confirmed afterwards as members if they join the organization before the 
document is adopted. 


(d) The document is ratified by the said members. 


(e) Officers or persons to act for the organization are elected in accordance with the con- 
stitution. 


For an example, see Local 199 U.A.W. Building Corporation, [1977] OLRB Rep. July 472. 


i The Board is not unduly technical when it comes to determining whether an applicant 
has satisfied the above guidelines. In the instant case, there is no dispute that the applicant has 
complied with most of the steps outlined above in Canteen of Canada Limited, supra. The only dif- 
ference between the parties is whether there has been a confirmation of membership subsequent to 
the formation of the applicant on behalf of those employees who had previously signed appli- 
cations for membership. As indicated above, the bulk of the membership evidence filed with this 
application was executed prior to the creation of the applicant on June 21st, 1986 when its constitu- 
tion was adopted. One of the elements included in the Act’s definition of member in section 1(1)(I) 
is the requirement that a person “‘has applied for membership in the trade union”. Without some 
confirmation of membership subsequent to the creation of the applicant, the membership appli- 
cations represent nothing more than applications to join a non-existent entity. In addition, confir- 
mation of membership at the time of or subsequent to the adoption of the constitution is necessary 
before one can conclude that the employees who signed the applications for membership were 
agreeing to become contractually bound one to another pursuant to the terms of the constitution. 
(See, Associated Hebrew Schools of Toronto, [1978] OLRB Rep. Sept. 797). 


D2. In support of his argument that the motion adopted by the applicant at its first meeting 
on June 21st had the effect of confirming membership on behalf of all those employees who previ- 
ously signed an application for membership, counsel referred us to some general comments in 
some of the Board’s earlier decisions. The following excerpt from M. Loeb Limited, [1962] OLRB 
Rep. May 69 is representative of the type of comment counsel relied upon: 


Where evidence of membership in a trade union submitted in support of an application for certi- 
fication consists of application cards, signed, and payment of initiation fees, prior to the time 
that the applicant came into existence as an organization, the Board does not regard such evi- 
dence as valid evidence of membership in the absence of other evidence that the alleged mem- 
bers did some other act consistent with membership after the applicant was formed, or in the 
absence of some motion by the applicant rectifying the membership of persons who applied for 
membership prior to the applicant being formed. ... 


a3. We do not agree that the type of general comment set out above in M. Loeb Limited, 
supra, supports counsel’s argument. When an employee signs an application for membership card, 
he or she is expressing an individual choice. In determining whether confirmation of membership 
has occurred, it appears to us one would require some conduct on the part of the employee which 
also reflects that employee’s individual choice. As well, it would be difficult to conclude that an 
employee has agreed to become bound with other employees by the terms of a constitution without 
some conduct from the employee confirming membership. An act of an employee voting on a 
motion at a meeting of employees could satisfy the requirement of confirmation of membership, 
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depending of course on the wording of the motion. When the Board in M. Loeb Limited, supra, 
makes reference to “‘some motion by the applicant rectifying the membership of persons ...”’, it 
intended that rectification or confirmation would occur for only those employees who supported a 
particular motion and who previously had applied for membership. 


14. We find support for our view that the applicant cannot adopt a motion which would 
have the effect of confirming membership for those employees who previously signed a member- 
ship card and did not vote on the motion at the June 21st meeting in the Board’s reasoning in 
National Automatic Vending Company Limited, [1963] OLRB Rep. May 59. In this case, the con- 
stitution was adopted at a meeting held on February 12th which was attended by thirty-three 
employees. All of the applications for membership, which exceeded thirty-three, were signed prior 
to the meeting of February 12th. At the February 12th meeting, the following resolution was unan- 
imously passed by those in attendance: 


RESOLVED that all membership applications submitted to date be and the same are hereby 
accepted and all the members present at this meeting as well as D. Strachan, Florence Spencer, 
Marie Daly, Helen Greer, D. Gentle, W. King, Martha Mitchell and M. Strachan, are hereby 
considered as members in good standing of this Union. 


It appears that by means of the above motion the applicant attempted to confirm membership on 
behalf of the named employees who were not in attendance at the meeting in addition to the thir- 
ty-three employees who attended the meeting. The Board found that the applicant was a trade 
union but in so finding it noted that “‘the unanimous adoption of the above resolution is sufficient 
reaffirmation of membership in the applicant union by the thirty-three employees in attendance at 
the meeting ...”. The Board concluded in National Automatic Vending Company Limited, supra, 
that a motion adopted by employees at a meeting could not confirm membership for those 
employes who did not vote on the motion. 


1S: We turn now to the issue of whether the employees who attended the first meeting on 
June 21st confirmed their membership. To reiterate, the employees attending the first meeting on 
June 21st unanimously endorsed a motion which reads in part that “the employees who had 
applied and were eligible for membership form and constitute an Association known as Employees’ 
Association of Euclid (V.M.E.) ...”” (emphasis added). The motion makes reference to employees 
who had applied for membership and indicates that it is these employees as members who will con- 
stitute - in other words, make up or compose - the Association. Although this motion is not 
worded as explicitly as the motion set out above from the National Automatic Vending Company 
Limited case, the unanimous adoption of the motion, in our view, is sufficient evidence of confir- 
mation of membership on behalf of those employees supporting the motion who previously may 
have signed an application for membership. Accordingly, we are satisfied that there is sufficient 
evidence of an “organization of employees formed for the purposes that include the regulation of 
relations between employees and employers ...”’ for us to find that the applicant is a trade union 
within the meaning of section 1(1)(p) of the Labour Relations Act on the date the application was 
filed with the Board. 


16. The Board further finds that all employees of the respondent in the City of Guelph, 
save and except supervisors, persons above the rank of supervisor, office staff, persons regularly 
employed for not more than twenty-four hours per week and students employed during the school 
vacation period, constitute a unit of employees of the respondent appropriate for collective bar- 
gaining. 


i Having proved its status as a trade union, the applicant must still demonstrate that it has 
sufficient support to warrant either automatic certification or the taking of a representation vote. 
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Since certification has important consequences for both the trade union and the employees it rep- 
resents, the Board exercises considerable care in determining whether an applicant union repre- 
sents the majority of the employees. 


18. The great majority of the applications for membership filed in support of this appli- 
cation were signed by employees prior to the coming into existence of the applicant. Since an ele- 
ment of the Act’s definition of member includes a person who applied for membership in a trade 
union and since the applications for membership before us were signed at a time when the appli- 
cant was not a trade union, the applications for membership filed by the applicant, standing by 
themselves, do not constitute valid membership evidence. This is so even though the applications 
for membership were filed with the Board prior to the terminal date. As indicated above, in order 
to validate membership evidence executed in this manner, there must be some evidence confirming 
membership subsequent to the formation of the organization of employees. In deciding the status 
issue, we found that the act of voting in favour of a particular motion at the first meeting on June 
21st amounted to a confirmation of membership on behalf of only those employees who attended 
the meeting. Even if we assume that all the employees attending this pre-terminal date meeting 
had previously signed applications for membership, this would only give the applicant membership 
support on behalf of approximately thirty per cent of the employees in the bargaining unit. Before 
it can demonstrate sufficient support entitling it to automatic certification or to a representation 
vote, the applicant must satisfy us that the employees who signed applications for membership and 
did not attend the meeting on June 21st have confirmed their membership in the applicant. 


19. Counsel for the applicant argued that the documents he filed with the Board at the 
hearing signed by 141 employees constitute confirmation of membership on behalf of those 
employees who did not attend the June 21st meeting and who previously had signed an application 
for membership. Counsel submitted that the fact the documents were signed and filed with the 
Board subsequent to the terminal date should not lead the Board to disregard them. He argued 
that the evidence confirming membership is not membership evidence and, therefore, the confir- 
matory act need not occur on or before the terminal date. In the alternative, counsel requested the 
Board to exercise its discretion in favour of extending the terminal date in order to make the sign- 
ing of the documents timely. 


20. The Board is given a discretion, pursuant to section 103(2)(j) of the Act, to determine 
the form in which and the time as of which evidence of membership in a trade union shall be pre- 
sented to the Board on an application for certification. The Board’s practice in that regard, insofar 
as it is material for our purposes, is contained in Rule 73 of the Board’s Rules of Procedure which 
provides that evidence of membership in a trade union must be in writing, signed by the employees 
and must be filed no later than the terminal date for the application. As indicated previously, the 
terminal date for this application fixed pursuant to sections 7 and 103(2)(j) of the Act is July 10, 
1986. The Board’s power to vary the terminal date is set out in section 82(2) of the Rules of Proce- 
dure. 


Z\.. As of July 10, 1986, the terminal date for this application, we do not have before us 
valid membership evidence on behalf of the employees who were absent from the June 21st meet- 
ings. Since the evidence confirming membership is what purports to give validity to this member- 
ship evidence, one cannot treat the confirmatory evidence as a matter separate and apart from the 
applications for membership. Such confirmatory evidence, therefore, must relate to acts which 
occur on or before the terminal date. Since the documents filed with the Board were signed subse- 
quent to the terminal date, we are not prepared to give them any weight when determining 
whether the application for membership before us have been confirmed. It is not necessary for us 
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to decide whether the confirmatory evidence (the documents) in these circumstances must be in 
writing and filed with the Board by the terminal date. 


DEP, Although the Board has the power to vary the terminal date pursuant to section 92(2) of 
the Board’s Rules of Procedure, it is a power which must be exercised with due caution in order to 
ensure that certification applications may be processed and decided expeditiously by the Board. 
The granting of such an extension has generally been confined to situations in which employees 
have not been given adequate notice of the application. See for example, Kilean Lodge 
Incorporated, [1977] OLRB Rep. April 240. In the instant case, the issue of adequate notice to 
employees does not arise. The applicant’s request is being made solely for the purpose of correct- 
ing a deficiency in membership evidence. On the basis of the evidence before it, the Board is satis- 
fied that it should not exercise its discretion under section 82(2) of the Rules to extend the terminal 
date. 


2 Having regard to the evidence before us, we are not satisfied that at least forty-five per 
cent of the employees of the respondent in the bargaining unit, at the time the application was 
made, were members of the applicant on July 10, 1986, the terminal date fixed for this application 
and the date which the Board determines to be the time for the purpose of ascertaining member- 
ship under section 7(1) of the Act. In the result, therefore, this application is dismissed. However, 
the Board is not prepared to exercise its discretion, pursuant to section 103(2)(i) of the Act, to bar 
a new certification application by the applicant. 


1431-86-R; 1432-86-R; 1505-86-U Textile Processors, Service Trades, Health Care, 
Technical and Professional Employees International Union, Local 351, Applicant, 
v. The Westin Hotel, Respondent, v. Group of Employees, Objectors; Textile 
Processors, Service Trades, Health Care, Professional and Technical Employees 
International Union, Local 351, Complainant, v. The Westin Hotel, Respondent 


Certification - Membership Evidence - Practice and Procedure - Original petition stolen 
prior to terminal date - Whether terminal date should be extended - Registered mail not including 
Priority Post - Respondent alleging in reply that conduct in 1985 organizing campaign relevant to 
validity of membership evidence gathered in 1986 campaign - Petition taint theory cannot apply to 
membership evidence - Rule 71(1) applying to allegations made in a reply - Allegations in reply dis- 
missed as irrelevant 


BEFORE: Patricia Hughes, Vice-Chairman, and Board Members G. O. Shamanski and H. 
Kobryn. 


APPEARANCES: L. Steinberg and F. DaSilva for the applicant/complainant; Mary Gleason, John 


Coleman and Francine Sauroil for the respondent; Wayne Tracey and Jacqueline Gilles for the 
objectors. 


DECISION OF THE BOARD; October 15, 1986 


1, The applicant union (‘‘the union’’) in these matters has made an application for certifi- 
cation as the bargaining agent for the full-time employees of the respondent employer, The Westin 
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Hotel (‘“‘The Westin” or ‘‘the hotel’) (File No. 1431-86-R) and for the part-time employees of The 
Westin (File No. 1432-86-R). In addition, the union has filed a complaint under section 89 of the 
Labour Relations Act (‘‘the Act’’) alleging that the hotel has unjustly dismissed one of the hotel’s 
employees who was one of the union’s chief organizers (File No. 1505-86-U). These matters were 
listed to be heard together. 


Zi The style of cause is hereby amended to change the name of the applicant to ‘“Textile 
Processors, Service Trades, Health Care, Professional and Technical Employees International 
Union, Local 351” and to add a ‘‘Group of Employees” as objectors. In addition, a representative 
of the intervener informed the Board that it desired to withdraw its intervention and the Board 
granted the intervener leave to do so; the style of cause is hereby amended to remove the interven- 
er. 


3 The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Act. 
4, The hearing into these matters began on September 5, 1986 before a differently consti- 


tuted panel of the Board and continued before us on September 19, 1986. Prior to the hearing 
scheduled for September 5, 1986, the parties met with a Labour Relations Officer and settled some 
of the matters in dispute in the applications for certification with respect to both full-time and part- 
time employees. However, there remained certain matters outstanding to be addressed by the par- 
ties in a full hearing before a panel of the Board. 


a8 Before us, the parties addressed two preliminary matters. First, the objecting employ- 
ees request that the Board extend the terminal date for the filing of their statement of desire 
opposing certification of the union, because an original petition was stolen just prior to the termi- 
nal date. Second, the union objects, pursuant to Rule 71 of the Board’s Rules of Procedure (‘‘the 
Rules’’), to the allegation by the hotel that the union’s organizer, Andre Plouffe, had made ‘‘kick- 
backs’’ to hotel employees to encourage them to join the union on the basis that the allegation 
does not establish a prima facie case. 


6. We gave oral rulings on both preliminary matters, accompanied by brief reasons. We 
declined to extend the terminal date, not being satisfied that the circumstances of the loss of the 
petition warrant an extension in light of the significance placed on the terminal date by the Board. 
We sustained the union’s objection with respect to the hotel’s allegation respecting “kickbacks’”’ 
since, in our view, that allegation, which referred to the union’s previous unsuccessful 1985 organ- 
izing campaign, can have no bearing on the way in which membership evidence in the 1986 cam- 
paign was gathered. We declined to apply the “taint” theory which the Board has applied in cases 
where petitions are filed in certification and termination cases to membership evidence filed by the 
union. Following the oral rulings, and in accordance with the agreement of the parties, we also 
announced the count in both certification applications. 


7. We hereby confirm those oral rulings and provide written reasons. 


8. We note that two statements of desire were filed with the Board. The first was filed on 
August 26, 1986 and was therefore timely. The second statement of desire was filed with the Board 
on August 28, 1986 and it is with respect to that document that the extension of the terminal date is 
an issue. It was agreed by the parties that the issue being addressed by the Board was whether the 
terminal date, August 27, 1986, should be extended to August 28, 1986, in order to permit the peti- 
tion sent to the Board by the objecting employees to be considered timely. 


9: According to the witness called by the objecting employees, Carry Lamorie, she was 


1488 


waiting in her car for her boyfriend, Wayne Tracey, one of the chief organizers of the petition, out- 
side the employees’ entrance to the hotel (a non-parking area), along with Tracey’s three-year old 
son, Joshua, on the evening of August 26, 1986. While she was parked, two cars parked in front of 
her and one behind. Tracey came out with the petition which he subsequently left on the dash- 
board of Lamorie’s car while he went back into the hotel to look for an employee he expected to 
sign the petition. Lamorie waited in the car, playing with Joshua. During a period of approxi- 
mately fifteen minutes, two men from the car in front of the one directly in front of her separately 
came to her car window and asked her questions. She did not recognize them, but knew they were 
together because she had seen them talking. Although the men wanted to know if she had seen 
employee friends of theirs, the first one declined to name the friend when Lamorie asked (she did 
not ask the second one). The second one asked her if she knew his friend who worked in the bar 
next door, named Christian Smith, with a French pronunciation of the first name; she admitted 
that was a ‘‘strange” name. She described the men as “strange” and “unkempt”. Yet although it 
was dark and she had a three-year-old child in the back of the car, and the petition on the dash- 
board, she left the car doors unlocked and the windows rolled down. During this period, she did 
not see anyone coming in and out of the hotel or other pedestrian traffic. The second man who 
approached her asked her about the petition in a manner which indicated he knew at least gener- 
ally what it was; she told him it was in opposition to the union. While she was turned around, talk- 
ing to Joshua, the man grabbed the petition, reaching across her body to do so, and both men 
drove away. A third man saw the event and went with her to call the police; at that time, she left 
Joshua in the car on his own, with the doors unlocked and windows down. She did not have the 
name of the witness. When she came out, she saw Andre Plouffe standing beside the car parked 
behind hers, but did not know if he had driven up behind her prior to the incident, nor, at that 
time, whether it was his car. 


10. The lost petition did not contain all the signatures gathered by the petitioners; some 
were in the possession of another of the objecting employees who had circulated the petition, Jac- 
queline Gilles. According to the petitioners, there were about one hundred signatures on the first 
petition, in total. The petitioners made an effort to replace the lost signatures and, having gathered 
about ninety-five signatures in total, sent the petition to the Board by Priority Post. It was received 
by the Board on August 28, 1986, beyond the terminal date, by virtue of Rule 75(1) which states: 


Where a document is required to be filed by these Rules, filing shall be deemed to be made, 
(a) at the time it is received by the Board; or 


(b) where it is mailed by registered mail addressed to the Board at its office ... at the time 
it is mailed. 


The requirement that a statement of desire be filed by the terminal date is established by Rule 
73(1) which reads in relevant part as follows: 


Evidence of membership in a trade union or of objection by employees to certification of a trade 
union or of signification by employees that they no longer wish to be represented by a trade 
union shall not be accepted by the Board on an application for certification for a declaration ter- 
minating bargaining rights unless the evidence ... 


(b) is filed not later than the terminal date for the application. 


iW Counsel for the union called no evidence on this issue, but reserved the right to call evi- 
dence with respect to the respondent’s allegation that the union was involved in the alleged theft of 
the petition. 


12: The Board has often emphasised the importance of the terminal date to certification 
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proceedings, the need for ‘‘strict compliance”’ with Rule 73(1)(b) and its resulting reluctance to 
extend a terminal date: Addressograph-Multigraph of Canada Limited, [1968] OLRB Rep. March 
1183; also see generally Famz Foods Limited, [1985] OLRB Rep. June 857 (although in that case 
the Board refused to extend the terminal date because of the length of time required for the hear- 
ing and because the employees’ wishes had changed, the principles expressed apply here). Counsel 
for the union referred us to cases in which the Board refused to extend the terminal date even 
though solicitors’ carelessness had been the cause of late filing. While we do not view the circum- 
stances of this case as completely analogous to cases involving solicitor carelessness, we are per- 
suaded that the petitioners must take some responsibility for the loss of the petition. Lamorie was 
not an originator of the petition; indeed, she testified she knew little about it. However, her 
reaction to the events of the evening of August 26th suggests a less than cautious response to an 
unusual and potentially threatening situation: two strange men bothering her at night, few pedes- 
trians about, if any, at the operative time, and with a three-year-old child in the back of her car, 
never mind the petition on the dashboard. With respect to the petition, this is particularly so since 
the second of the men specifically and explicitly asked her questions about the petition; further- 
more, although Lamorie did not know this man, she gave him information, albeit minimal, about 
the petition. However, even if we accept that she feels safe in Ottawa (although she says she now 
will not trust anyone as she did before this incident) and saw no reason to roll up her windows and 
lock her door - or even, it appears, to warn off the men - we are concerned that Tracey entrusted 
the petition to someone who apparently did not appreciate its significance, nor the importance of 
maintaining the “‘secrecy” of the petition. Therefore, we decline to extend the terminal date and 
find that the petition is untimely. (We note that we informed the objecting employees later in the 
hearing that their petition was in any case not relevant since only thirteen persons signing the peti- 
tion had also signed membership cards and that number was not sufficient to cast doubt on the 
level of support received by the union.) 


3; Two other aspects of this preliminary matter should be addressed. The objecting 
employees argued that the reason for the different treatment of registered mail in Rule 75(1) is 
that registered mail provides proof of when the document was mailed; accordingly, other forms of 
proof of date of mailing should have the same effect and in this case, proof of mailing on August 
27, 1986, the terminal date, exists through slips filled out for Priority Post. While we have sympa- 
thy for the position of the objecting employees in this matter, we are bound by Rule 75(1) and are 
not prepared to interpret “‘registered mail’ to encompass “Priority Post’’. Counsel for the 
employer directed us to Rule 84 which states that “‘[n]o proceeding under these Rules is invalid by 
reason of any defect in form or of any technical irregularity”. It is our view that the terminal date, 
and Rules relating to it, are not technical matters. Furthermore, the need for clear rules and their 
consistent application requires the Board to make it clear to parties when their documents will be 
considered filed and when all evidence must reach the Board. The question of the appropriate ter- 
minal date is not equivalent to the failure to name the employer on a petition or the failure to des- 
ignate the section under which a complaint has been made, situations in which amendments are 
permitted; rather, as pointed out above, it addresses a matter of significance in labour relations: 
the date at which all parties can be satisfied all evidence must be filed if it is to be considered by 
the Board. 


14. With respect to the second preliminary matter, the respondent alleges in paragraphs 10 
and 12 of its Reply that Andre Plouffe, the union’s chief organizer in its 1986 campaign, offered 
and gave “‘kickbacks”’ to employees in exchange for their signing membership cards during the 
1985 organizing campaign by the same union at the same hotel; Plouffe was a chief organizer dur- 
ing the 1985 campaign. The Westin contends that this alleged conduct by Plouffe is contrary to sec- 
tions 3 and 70 of the Act and, if found to be true, should be found by the Board to impugn the 
membership evidence gathered by the union during its current campaign. There is no similar alle- 
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gation with regard to the membership evidence in the application now before the Board. Effective- 
ly, counsel for the hotel is asking us to treat membership evidence as we do petitions: just as the 
circumstances of a prior petition may “taint” a subsequent petition, rendering the signatures on the 
second petition involuntary, so, counsel argues, may the conduct of an organizer in one campaign 
“taint” the results of the second campaign in which the organizer is involved. Furthermore, coun- 
sel submits, the hotel has made other allegations that Plouffe’s conduct in the 1986 campaign con- 
travenes sections 3 and 70 of the Act and that the 1985 and 1986 conduct can be held by the Board 
to evidence a line of conduct by Plouffe which offends the Act. Furthermore, counsel argues, once 
such conduct has been experienced by employees, they would expect similar conduct in another 
campaign. 


ley Counsel for the union contends that the respondent’s allegation does not establish a 
prima facie case and therefore, pursuant to Rule 71 of the Board’s Rules of Procedure, the Board 
should dismiss this allegation without a hearing. He contends that the taint theory cannot realisti- 
cally apply to the gathering of membership evidence and that even if the Board were to find that 
Plouffe did offer kickbacks in the 1985 campaign (which the union does not concede), it could not 
apply that evidence to the current application before it (particularly since all the 1986 membership 
evidence is fresh evidence). 


16. We are of the view that this allegation does not establish a prima facie case and there- 
fore dismiss it without a hearing. The “taint” theory is based on certain assumptions which cannot 
apply to membership evidence. Briefly, a previous petition which was originated, prepared and/or 
circulated in circumstances under which the employees may perceive that the employer has 
become aware of the petition and that the knowledge of whoever signs or does not sign the petition 
may reach the employer, whether directly or indirectly, may be held by the Board to “taint” a sub- 
sequent petition. This will not always be the result since the length of the period between the two 
petitions or the subsequent conduct of the employer, or other factors, may serve to satisfy the 
Board that the “involuntariness” of the first petition has not carried over to the subsequent peti- 
tion. However, where the Board finds that it has, its conclusion manifests a concern that once 
employees perceive the employer to be aware of which employees support the union, or are not 
prepared to sign a petition against the union, they may fear negative employment consequences 
(for supporting the union) or may anticipate benefits (for not supporting the union); in either case, 
the Board will not be satisfied that the employees are signing the petition voluntarily. In such 
cases, the employer retains a continuous control of the workplace and of the benefits and disadvan- 
tages which accrue to the employees; more importantly, the employer is in a position to impose 
such benefits and disadvantages. This is far different than the role of an organizer in a union certifi- 
cation campaign. It may be that an organizer may “bribe” employees to sign membership cards; 
but the effect of such a bribe ends there. The organizer does not exercise the control over the 
employees, through a bribe, as the employer does through its control of the workplace. According- 
ly, even if Plouffe had bribed employees in the 1985 campaign, the simple possibility of a bribe in 
the second could have no effect. An employee would not sign a card in anticipation of a bribe 
unless it had been directly promised to him or her at the time of signing a card. The basic premise 
of counsel for the hotel’s submission with respect to the relevance of the “kickback’’ allegation 
cannot be sustained; furthermore, even if the Board were to find the allegation itself were sus- 
tained, we could not discount the 1986 membership evidence on the basis of conduct during the 
1985 campaign. 


We Counsel for the hotel submitted that Rule 71(1) does not apply to allegations in a 
Reply. Rule 71(1) states as follows: 


Where an application or complaint does not, in the opinion of the Board, make out a prima 
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facie case for the remedy requested, the Board may dismiss the application or complaint without 
a hearing and it shall in its decision state the reason for the dismissal. 


The wording of Rule 71(1) may be usefully compared to the wording in other Rules. For example, 
Rule 72, which requires that particulars be filed, refers to “application or complaint or ... any doc- 
ument”’; Rule 97 requires a party requesting a hearing to set out certain items ‘‘in the application, 
reply or intervention’’. Rule 71 refers only to ‘‘application or complaint’. The hotel has made its 
allegation with respect to Plouffe’s conduct in its reply and has not filed a complaint under section 
89. 


18. At the hearing, we reserved our decision with respect to the applicability of Rule 71 to 
allegations made in a reply and based our decision on Rule 86’s direction that ‘‘[p]rocedure not 
prescribed is governed by analogy to these Rules’’. In our view, any allegation or charge made by a 
party against another party must establish a prima facie case; Rule 71 makes that clear with respect 
to complaints and applications; Rule 84 permits us to apply the same requirement to allegations 
made in a reply. Parties cannot avoid the basic requirements of establishing their case simply by 
employing the format of a reply to make allegations, thereby avoiding requirements applied to 
complaints or applications. In any case, the power of the Board under section 106 of the Act to 
determine its own procedure permits us to place the same requirement on an allegation made in a 
reply as is imposed on an allegation made in a complaint or application and to dismiss any allega- 
tion that is not relevant. In our view, conduct in the 1985 campaign is not relevant to the validity of 
membership evidence gathered in the 1986 campaign. 


19. The parties were agreed that these two matters conclude the preliminary matters to be 
considered by the Board. The parties further agreed to the Board’s revealing the count. 


20. With respect to the certification application for the part-time employees of the respon- 
dent, the applicant and respondent were agreed on the bargaining unit. Having regard to the 
agreement of the parties, the Board finds that ‘“‘all employees of the respondent in the City of 
Ottawa regularly employed for not more than twenty-four hours per week and students employed 
during the school vacation period, save and except Assistant Supervisors, Security Staff, Front 
Desk Staff, Office and Sales Staff, Concierge, Bell Captain, persons employed as Maitre d’, Head 
Greeter, Lead Captain, Captain, Lead Banquet Bartender, and employees in bargaining units for 
which any trade union held bargaining rights as of August 12, 1986’’, constitute a unit of employees 
of the respondent appropriate for collective bargaining. The Board notes the parties’ agreement 
that persons employed in Discoveries are not employees of the respondent. 


Pile On the basis of the evidence before us, we are satisfied that less than forty-five per cent 
of the employees of the respondent in the bargaining unit described in paragraph 20 above, at the 
time the application was made, were members of the applicant on August 27, 1986, the terminal 
date fixed for this application and the date which the Board determines under section 103(2)(j) of 
the Act, to be the time for the purpose of ascertaining membership under section 7(1) of the Act. 


22. The application for certification with respect to the part-time employees is accordingly 
dismissed. 
23. The Board will not entertain an application for certification with respect to any of the 


employees of the respondent in the bargaining unit with respect to which this vote was directed 
within the period of six months from the date hereof. 


24. With respect to the application for certification as bargaining agent of the full-time 
employees of the respondent, the applicant and respondent were agreed on the description of the 
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bargaining unit. Having regard to the agreement of the parties, the Board finds that “all employees 
of the respondent in the City of Ottawa, save and except Assistant Supervisors, persons above the 
rank of Assistant Supervisor, Security Staff, Front Desk Staff, Office and Sales Staff, Concierge, 
Bell Captain, persons employed as Maitre d’, Head Greeter, Lead Captain, Captain, Lead Ban- 
quet Bartender, persons regularly employed for not more than twenty-four hours per week, stu- 
dents employed during the school vacation period and employees in bargaining units for which any 
trade union held bargaining rights as of August 12, 1986’, constitute a unit of employees of the res- 
pondent appropriate for collective bargaining. The Board notes the agreement of the parties that 
persons employed in Discoveries are not employees of the respondent. 


2% The applicant has challenged the inclusion of the following three individuals in the bar- 
gaining unit under section 1(3)(b) on the basis that they perform managerial functions: D’Arcy 
McGuire, Nelly Tom-Kee and Wayne Tracey. The respondent takes the position they are properly 
included in the unit. The Board appoints a Labour Relations Officer to inquire and report back to 
the Board on the duties and responsibilities of the three disputed individuals. 


26. Two hundred and ninety-eight employees were members of the bargaining unit at the 
time the application was made. The applicant filed one hundred and eighty one combined 
membership/receipt cards. The statement of desire filed August 28, 1986, is not timely. The state- 
ment of desire filed August 26, 1986 contains no signatures of employees who also signed member- 
ship cards and therefore is not relevant. 


Zile Regardless of the status of the three disputed individuals, on the basis of the evidence 
before us, we are satisfied that more than fifty-five per cent of the employees of the respondent at 
the time the application was made, were members of the applicant on August 27, 1986, the termi- 
nal date fixed for this application and the date which the Board determines, under section 103(2)(j) 
of the Act, to be the time for the purpose of ascertaining membership under section 7(1) of the 
Act. 


28. However, this conclusion is subject to the allegations made by the employer with 
respect to the membership evidence. Where the resolution of the status of disputed individuals 
cannot affect the determination of membership support, the Board would normally grant interim 
certification to the applicant pending the resolution of the matters in dispute between the parties. 
In this case, since one of the matters in dispute relates to the validity of the membership evidence 
and therefore of the evidence required to determine the applicant’s support, no certificate shall 
issue at this time. 


29) The parties are agreed to continuation of this hearing on November 5, 6, 19, 20, 21 and 
28, 1986 to deal with all outstanding matters. 


30. This panel is not seized with these matters. 


os These matters are referred to the Registrar with respect to scheduling the continuation 
of this hearing to deal with all outstanding matters. 
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APPLICATIONS DISPOSED OF BY 
THE ONTARIO LABOUR RELATIONS BOARD 
DURING SEPTEMBER 1986 


APPLICATIONS FOR CERTIFICATION 
Bargaining Agents Certified Without Vote 


2674-84-R: Ontario Public Service Employees Union, (Applicant) v. Niagara South Board of Education, 
(Respondent). 


Unit: ‘“‘all employees of the respondent in the Regional Municipality of Niagara, save and except supervisors, 
persons above the rank of supervisor, the secretary to the superintendent of Program, the secretary to Busi- 
ness Affairs, the secretary to Special Services and secretary to the Administrative Clerk-Benefits, the Admin- 
istrative Assistant to the Director of Education, Budget Officer, and persons above the rank of Administra- 
tive Assistant, occasional teachers and employees in bargaining units for which any trade union held 
bargaining rights as of January 3, 1985.” (213 employees in unit). 


1406-85-R: United Steelworkers of America, (Applicant) v. Trim Trends Canada Limited, (Respondent) v. 
Group of Employees, (Objectors). 


Unit: ‘‘all employees of the respondent in the Village of Dundalk, Ontario, save and except supervisors, those 
above the rank of supervisor, office, clerical and sales staff, and students employed during the school vacation 
period.” (251 employees in unit). (Having regard to the agreement of the parties). 


1683-85-R: The International Union of Bricklayers and Allied Craftsmen & Local Union 7 Canada, (Appli- 
cant) v. Ellis-Don Limited, (Respondent). 


Unit #1: “all marble masons, tilelayers and terrazzo workers and their apprentices in the employ of the res- 
pondent in the industrial, commercial and institutional sector of the construction industry in the Province of 
Ontario, save and except non-working foremen and persons above the rank of non-working foreman.” (13 
employees in unit). 


Unit #2: “all marble masons, tilelayers and terrazzo workers and their apprentices in the employ of the res- 
pondent in the Regional Municipality of Ottawa-Carleton, and the United Counties of Prescott and Russell 
and the United Counties of Stormont, Dundas and Glengarry, excluding the industrial, commercial and insti- 
tutional sector, save and except non-working foremen and persons above the rank of non-working foreman.” 
(13 employees in unit). 


1903-85-R: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 91, affiliated with the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, (Applicant) v. OE 
Inc., (Respondent). 


Unit: “‘all employees of the respondent in the Municipality of Ottawa and Carleton save and except supervi- 
sors, persons above the rank of supervisor, clerical, office, sales, technical staff and those employees working 
in the Service Department.” (53 employees in unit). 


2639-85-R: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 880, affiliated with the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, (Applicant) v. 
608379 Ontario Inc. o/a Fleetwide, (Respondent). 


Unit: ‘“‘all employees of the respondent in Tilbury, Ontario save and except manager, persons above the rank 
of manager, clerical, office and sales staff, and persons regularly employed for not more than 24 hours per 
week.” (5 employees in unit). (Having regard to the agreement of the parties). 
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2653-85-R: Ontario Public Service Employees Union, (Applicant) v. Huron College, (Respondent) v. Group 
of Employees, (Objectors). 


Unit: “‘all office, clerical and technical employees of the respondent in London, Ontario, save and except 
supervisors, persons above the rank of supervisor, persons regularly employed for not more than twenty-four 
(24) hours per week and students employed during the school vacation period.” (35 employees in unit). 


3123-85-R: Labourers’ International Union of North America, Local 183, (Applicant) v. 518270 Ontario Lim- 
ited, (Respondent). 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman.” (8 employees in unit). 


Unit #2: “all construction labourers in the employ of the respondent in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham in all sectors of the construction industry, exclud- 
ing the industrial, commercial and institutional sector, save and except non-working foremen and persons 
above the rank of non-working foreman.”’ (8 employees in unit). 


0390-86-R: Canadian Union of Public Employees, (Applicant) v. The Corporation of the Village of Stirling, 
(Respondent). 


Unit: ‘“‘all employees of the respondent at Stirling, save and except clerk treasurer, foremen and persons 
above the rank of clerk treasurer and foreman.” (10 employees in unit). (Having regard to the agreement of 
the parties). 


0439-86-R: Canadian Union of Public Employees, (Applicant) v. Brantford & District Association for the 
Mentally Retarded, (Respondent), v. Group of Employees, (Objectors). 


Unit #1: ‘“‘all employees of the respondent in the City of Brantford, save and except supervisors, persons 
above the rank of supervisor, financial officer, executive secretary, head office secretary-receptionist, employ- 
ees regularly employed for not more than twenty-four (24) hours per week and students employed during the 
school vacation period.” (129 employees in unit). (Having regard to the agreement of the parties). 


Unit #2: (See: Applications for Certification Dismissed Subsequent to a Post-Hearing Vote). 


0463-86-R: United Steelworkers of America, (Applicant) v. Tate Access Floors, Inc., (Respondent) v. Group 
of Employees, (Objectors). 


Unit: “all employees of the respondent in the City of Mississauga, save and except forepersons, persons above 
the rank of foreperson, office and sales staff and students employed during the school vacation period.” (50 
employees in unit). (Having regard to the agreement of the parties). 


0620-86-R: United Steelworkers of America, (Applicant) v. Ivaco Inc., (Respondent) v. Group of Employ- 
ees, (Objectors). 


Unit: ‘‘all employees of the respondent at its Ivaco Rolling Mills Division in the Township of Longueuil (L’- 
Orignal), save and except assistant foreman, persons above the rank of assistant foreman, office and clerical 
staff, sales persons, persons regularly employed for not more than 24 hours per week, students employed dur- 
ing the school vacation period, and persons in bargaining units for which any trade union held bargaining 
rights as of June 2, 1986, being the date of application.” (19 employees in unit). 


0621-86-R: International Union of Operating Engineers, Local 793, (Applicant) v. Allan G. Cook Limited, 
(Respondent) v. Group of Employees, (Objectors). 


Unit: ‘“‘all employees of the respondent in the District of Thunder Bay, excluding the industrial, commercial 
and institutional sector, engaged in the operation of cranes, shovels, bulldozers and similar equipment and 
those primarily engaged in the repairing and maintaining of same, and those employees engaged as truck driv- 
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ers and construction labourers, save and except non-working foremen and those above the rank of non-work- 
ing foreman.” (15 employees in unit). 


0748-86-R: Ontario Public Service Employees Union, (Applicant) v. Lutherwood, (Respondent) v. Group of 
Employees, (Objectors). 


Unit #1: (See: Applications for Certification Dismissed Subsequent to a Post-Hearing Vote). 


Unit #2: “all employees of the respondent in the Regional Municipality of Waterloo, regularly employed for 
not more than 24 hours per week and students employed during the school vacation period, save and except 
programme supervisors, persons above the rank of programme supervisor and the secretary to the executive 
director.” (62 employees in unit). 


0785-86-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada, (CAW- 
CANADA), (Applicant) v. Furst Manufacturing Corporation, (Respondent) v. Group of Employees, (Ob- 
jectors). 


Unit #1: “all employees of the respondent at Cambridge, Ontario, save and except supervisors, persons 
above the rank of supervisor, office and sales staff, persons regularly employed for not more than twenty-four 
(24) hours per week and students employed during the school vacation period.’ (70 employees in unit). 


Unit #2: “all employees of the respondent at Cambridge, Ontario, regularly employed for not more than 
twenty-four (24) hours per week and students employed during the school vacation period, save and except 
supervisors, persons above the rank of supervisor, office and sales staff.” (70 employees in unit). 


0864-86-R: Christian Labour Association of Canada, (Applicant) v. Tara Communications Centre Inc., (Res- 
pondent). 


Unit: “all employees of the respondent employed at and working out of the Municipality of Metropolitan 
Toronto, save and except supervisors, persons above the rank of supervisor and office staff.”’ (4 employees in 
unit). (Having regard to the agreement of the parties). 


0983-86-R: Labourers’ International Union of North America, Local 837, (Applicant) v. Niagara Concrete 
Floors Ltd., (Respondent) v. Group of Employees, (Objectors). 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman.” (4 employees in unit). 


Unit #2: “all construction labourers in the employ of the respondent in the Regional Municipality of Niagara 
and that portion of the Regional Municipality of Haldimand-Norfolk coming within the former County of 
Haldimand, excluding the industrial, commercial and institutional sector, save and except non-working fore- 
men and persons above the rank of non-working foreman.” (4 employees in unit). 


1004-86-R: Southern Ontario Newspaper Guild, Local 87 The Newspaper Guild, CLC, AFL-CIO, (Appli- 
cant) v. Harlequin Enterprises Limited, (Respondent). 


Unit: “all office and clerical employees of the respondent at its Starways Distributors Division, save and 
except supervisors, persons above the rank of supervisor, payroll and accounting supervisor, the personal sec- 
retary to the president, persons regularly employed for not more than twenty-four (24) hours per week and 
students employed during the school vacation period.” (7 employees in unit). 


1315-86-R: International Woodworkers of America, (Applicant) v. Wasco Limited, (Respondent) v. Group of 
Employees, (Objectors). 


Unit: ‘all employees of the respondent at Shelburne, save and except supervisor, persons above the rank of 
supervisor, office and sales staff, persons regularly employed for not more than twenty-four hours per week 
and students employed during the school vacation period.” (37 employees in unit.) (Having regard to the 
agreement of the parties). 


238 


1329-86-R: Service Employees International Union, (Applicant) v. Peel Memorial Hospital, (Respondent). 


Unit: ‘“‘all office and clerical employees of the respondent in the City of Brampton save and except supervi- 
sors; persons above the rank of supervisor; secretaries to the President, Senior Vice-Presidents, Vice-Presi- 
dents, Assistant Vice-Presidents, Director of Personnel and Labour Relations, Medical Chief of Staff, Medi- 
cal Chiefs of Service, Co-ordinator Occupational Health & Safety; persons regularly employed for not more 
than twenty-four (24) hours per week, students employed during the school vacation period; and persons for 
whom any trade union held bargaining rights as of July 29, 1986.” (122 employees in unit). (Having regard to 
the agreement of the parties). (Clarity Note). 


1367-86-R: Laundry and Linen Drivers and Industrial Workers Union, Teamsters Local 847, (Applicant) v. 
Easy Enterprises Inc., (Respondent). 


Unit #1: “all employees of the respondent in Concord, Ontario, save and except supervisors, persons above 
the rank of supervisor, office, clerical and sales staff, persons regularly employed for not more than 24 hours 
per week and students employed during the school vacation period.’’ (46 employees in unit). (Having regard 
to the agreement of the parties). 


Unit #2: ‘“‘all employees of the respondent in Concord, Ontario, regularly employed for not more than 24 
hours per week and students employed during the school vacation period save and except supervisors, persons 
above the rank of supervisor, office, clerical and sales staff.” (15 employees in unit). (Having regard to the 
agreement of the parties). 


1380-86-R: Laundry and Linen Drivers and Industrial Workers Union, Teamsters 847, (Applicant) v. Concep- 
tion Enterprises Inc., (Respondent). 


Unit: ‘“‘all employees of the respondent in the Municipality of Metropolitan Toronto, save and except supervi- 
sors, persons above the rank of supervisor, office and sales staff, persons regularly employed for not more 
than 24 hours per week and students employed during the school vacation period.” (14 employees in unit). 
(Having regard to the agreement of the parties). 


1389-86-R: United Food & Commercial Workers Union, Local 409, (Applicant) v. EMD Hardware Ltd., 
(Respondent). 


Unit #1: ‘“‘all employees of the respondent in Dryden, save and except manager, persons above the rank of 
manager, persons regularly employed for not more than twenty-four (24) hours per week and students 
employed during the school vacation period.’ (6 employees in unit). (Having regard to the agreement of the 
parties). 


Unit #2: “‘all employees of the respondent in Dryden regularly employed for not more than twenty-four (24) 
hours per week and students employed during the school vacation period, save and except manager and per- 
sons above the rank of manager.”’ (4 employees in unit). (Having regard to the agreement of the parties). 


1393-86-R: United Steelworkers of America, (Applicant) v. Hartford Fibres Ltd., (Respondent) v. Group of 
Employees, (Objectors). 


Unit: “all employees of the respondent in Kingston Township, save and except foremen, persons above the 
rank of foreman, office and sales staff.” (41 employees in unit). (Having regard to the agreement of the 
parties). (Clarity Note). 


1434-86-R: Milk and Bread Drivers, Dairy Employees, Caterers and Allied Employees, Local Union No. 647, 
affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, (Applicant) v. Humpty Dumpty Foods Limited, (Respondent). 


Unit: “‘all employees of the respondent at its warehouse in Ottawa, save and except foremen, persons above 
the rank of foreman, office, clerical and sales staff and those employees in bargaining units for which any 
trade union held bargaining rights as of August 12, 1986.” (2 employees in unit). (Having regard to the agree- 
ment of the parties). 
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1447-86-R: Ontario Public Service Employees Union, (Applicant) v. Double M. M. Janitorial Services Ltd., 
(Respondent). 


Unit: “‘all employees of the respondent employed at the Ontario Police College, Aylmer, save and except 
supervisors and those above the rank of supervisor.”’ (15 employees in unit). (Having regard to the agreement 
of the parties). 


1459-86-R: Retail, Wholesale and Department Store Union AFL:CIO:CLC, (Applicant) v. Jessel Foods Ltd., 
(Respondent). 


Unit: “‘all office and clerical employees of the respondent at Timmins, save and except branch manager, per- 
sons above the rank of branch manager, salesmen, persons regularly employed for not more than twenty-four 
(24) hours per week and students employed during the school vacation period.” (3 employees in unit). 
(Having regard to the agreement of the parties). 


1486-86-R: Labourers’ International Union of North America, Local 527, (Applicant) v. R. R. Marcel 
Masonry Limited, (Respondent). 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman.” (5 employees in unit). 


Unit #2: “all construction labourers in the employ of the respondent in the Regional Municipality of Ottawa- 
Carleton and the United Counties of Prescott and Russell, excluding the industrial, commercial and institu- 
tional sector, save and except non-working foremen and persons above the rank of non-working foreman.” (5 
employees in unit). 


1497-86-R; 1564-86-R: United Food & Commercial Workers, Local 206, chartered by the United Food and 
Commercial Workers International Union C.L.C., A.F.L.-C.1.0., (Applicant) v. 552653 Ontario Inc., c.o.b. 
as ““The Altadore Quality Inn’’, (Respondent). 


Unit #1: “all employees of the respondent in the City of Woodstock, save and except supervisors, persons 
above the rank of supervisor, office staff, chief engineer, chefs, maitre’d and persons regularly employed for 
not more than 24 hours per week and students employed during the school vacation period.” (24 employees in 
unit). 


Unit #2: “all employees of the respondent in the City of Woodstock, regularly employed for not more than 24 
hours per week and students employed during the school vacation period, save and except, office staff, chief 
engineer, chefs and maitre’d.”’ (5 employees in unit). (Having regard to the agreement of the parties). 


1511-86-R: International Union of Operating Engineers, Local 793, (Applicant) v. Denjon Construction Ltd. , 
(Respondent). 


Unit: ‘“‘all employees of the respondent employed at its construction camp in the District of Rainy River, save 
and except office and clerical employees, survey and engineering staff, supervisors and persons above the 
rank of supervisor.” (3 employees in unit). (Having regard to the agreement of the parties). (Clarity Note). 


1529-86-R: Fraternite Inter-Provinciale Des Ouvriers En Electricite Inter-Provincial Brotherhood of Electri- 
cal Workers, (Applicant) v. 92143 Canada Ltd. c.o.b. as Pace Safety Systems Eastern, (Respondent). 


Unit: ‘“‘all employees of the respondent in the Regional Municipality of Ottawa-Carleton, save and except 
project co-ordinator, persons above the rank of project co-ordinator, office, clerical and sales staff.” (7 
employees in unit). (Having regard to the agreement of the parties). 


1533-86-R: United Brotherhood of Carpenters’ & Joiners of America, Local Union 27, (Applicant) v. L.E.M. 
Renovations Ltd., (Respondent). 


Unit #1: “all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, com- 
mercial and institutional sector of the construction industry in the Province of Ontario, save and except non- 
working foremen and persons above the rank of non-working foreman.” (11 employees in unit). 
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Unit #2: “all carpenters and carpenters’ apprentices in the employ of the respondent in the Municipalities of 
Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton within the 
geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional 
Municipality of Durham, excluding the industrial, commercial and institutional sector, save and except non- 
working foremen and persons above the rank of non-working foreman.” (11 employees in unit). 


1540-86-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(C.A.W.-Canada), (Applicant) v. Lear Siegler Industries Limited, (Respondent). 


Unit: “all employees of the respondent in the Town of Whitby, save and except supervisors, persons above 
the rank of supervisor, office, clerical and sales staff, persons regularly employed for not more than twenty- 
four (24) hours per week and students employed during the school vacation period.” (220 employees in unit). 
(Having regard to the agreement of the parties). 


1561-86-R: United Food and Commercial Workers International Union Local 175, (Applicant) v. Maple Leaf 
Mills Ltd., (Respondent). 


Unit: “all employees of the respondent in Dresden, save and except foremen, persons above the rank of fore- 
man, office and clerical staff.” (33 employees in unit). (Having regard to the agreement of the parties). 


1575-86-R: Labourers’ International Union of North America, Local 183, (Applicant) v. Calder Hill Contract- 
ing Limited, (Respondent). 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman.” (4 employees in unit). 


Unit #2: “all construction labourers in the employ of the respondent in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial and institu- 
tional sector, save and except non-working foremen and persons above the rank of non-working foreman.” (4 
employees in unit). 


1576-86-R: International Union of Operating Engineers, Local 793, (Applicant) v. Calder Hill Contracting 
Limited, (Respondent). 


Unit #1: “all employees of the respondent in the industrial, commercial and institutional sector of the con- 
struction industry in the Province of Ontario engaged in the operation of cranes, shovels, bulldozers and simi- 
lar equipment and those primarily engaged in the repairing and maintaining of same, save and except non- 
working foremen and persons above the rank of non-working foreman.” (2 employees in unit). 


Unit #2: “all employees of the respondent in the Municipality of Metropolitan Toronto, the Regional Munici- 
palities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton 
within the geographic Townships of Esquesing and Trafalgar and the Towns of Ajax and Pickering in the 
Regional Municipality of Durham, excluding the industrial, commercial and institutional sector, engaged in 
the operation of cranes, shovels, bulldozers and similar equipment and those primarily engaged in the repair- 
ing and maintaining of same, save and except non-working foremen and persons above the rank of non-work- 
ing foreman.” (2 employees in unit). 


1585-86-R: Service Employees Union, Local 478, (Applicant) v. E and L Catering, (Respondent). 


Unit: “all employees of the respondent at Kapuskasing, Ontario, save and except supervisors and those above 
the rank of supervisor.” (17 employees in unit). (Having regard to the agreement of the parties). 


1588-86-R: Hotel Employees and Restaurant Employees Union, Local 75, (Applicant) v. 339527 Ontario 
Limited c.o.b. Bentley’s Plus, (Respondent). 


Unit: “‘all employees of the respondent in the Municipality of Metropolitan Toronto, save and except supervi- 
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sors, persons above the rank of supervisor, head chef and office staff.” (6 employees in unit). (Having regard 
to the agreement of the parties). 


1617-86-R: Union of Labour Representatives of Ontario, (Applicant) v. Brotherhood of Locomotive Engi- 
neers (Ind.), (Respondent). 


Unit: “all office and clerical staff of the respondent, save and except Executive Assistant to the Canadian 
Director and persons above the rank of Executive Assistant to the Canadian Director.” (3 employees in unit). 
(Having regard to the agreement of the parties). 


1618-86-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
Canada), (Applicant) v. Anti-Friction Enterprises (1985), Limited, (Respondent). 


Unit: ‘“‘all employees of the respondent in the Municipality of Metropolitan Toronto, save and except fore- 
men, those above the rank of foreman, office and sales staff.’’ (44 employees in unit). (Having regard to the 
agreement of the parties). 


1624-86-R: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 853, (Applicant) v. C & H Fire Suppression Systems Inc., (Respon- 
dent). 


Unit #1: “all sprinkler fitters and sprinkler fitters’ apprentices in the employ of the respondent in the industri- 
al, commercial and institutional sector of the construction industry in the Province of Ontario, save and 
except non-working foremen and persons above the rank of non-working foreman.” (2 employees in unit). 


Unit #2: “all sprinkler fitters and sprinkler fitters’ apprentices in the employ of the respondent in the regional 
Municipality of Waterloo (except that portion of the geographic Township of Beverly annexed by North 
Dumfries Township), excluding the industrial, commercial and institutional sector, save and except non-work- 
ing foremen and persons above the rank of non-working foreman.” (2 employees in unit). 


Bargaining Agents Certified Subsequent to a Pre-Hearing Vote 


0050-86-R: International Brotherhood of Painters and Allied Trades, Local Union 1891, (Applicant) v. James 
Pollock Interior Wall & Ceiling Systems Limited, (Respondent). 


Unit #1: “all plasterers and plasterers’ apprentices in the employ of the respondent in the industrial, commer- 
cial and institutional sector of the construction industry in the Province of Ontario, save and except non-work- 
ing foremen and persons above the rank of non-working foreman.” (2 employees in unit). (Clarity Note). 


Unit #2: “all plasterers and plasterers’ apprentices in the employ of the respondent in the Regional Munici- 
pality of Hamilton-Wentworth, the City of Burlington, that portion of the geographic Township of Beverly 
annexed by North Dumfries Township and that portion of the Town of Milton within the geographic Town- 
ships of Nassagaweya and Nelson, excluding the industrial, commercial and institutional sector, save and 
except non-working foremen and persons above the rank of non-working foreman.” (2 employees in unit). 
(Clarity Note). 


Number of names of persons on revised voters’ list 2 
Number of persons who cast ballots 2 

Number of ballots marked in favour of applicant Z 
Number of ballots marked against applicant 0 


0958-86-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(C.A.W. - Canada) (Applicant) v. Viewstar, A Division of GSW Inc., (Respondent) v. Local 1590, Interna- 
tional Brotherhood of Electrical Workers, (Intervener). 


Unit: ‘all employees of the respondent in Metropolitan Toronto, save and except foremen, persons above the 
rank of foreman, office and sales staff.” (99 employees in unit). (Having regard to the agreement of the 
parties). 


Number of names of persons on list as originally prepared by employer 100 
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Number of persons who cast ballots 88 

Number of spoiled ballots 4 
Number of ballots marked in favour of applicant 74 
Number of ballots marked in favour of intervener 10 


1240-86-R: Canadian Paperworkers Union, (Applicant) v. Great West Timber Limited, (Respondent) v. 
Lumber and Sawmill Workers Union, Local 2693 of the United Brotherhood of Carpenters and Joiners of 
America, (Intervener). 


Unit: ‘all employees of the respondent who are engaged at the sawmill, planing mill, yards, treating plant, 
dry kiln plant, and/or worksites of the respondent, and any additional plants or mills that may be established 
in conjunction with the present mills and yard operations.” (165 employees in unit). (Having regard to the 
agreement of the parties). 


Number of names of persons on revised voters’ list 178 
Number of persons who cast ballots 169 

Number of ballots excluding segregated ballots cast by persons whose name 

appear on voters’ list 166 

Number of ballots marked in favour of applicant 101 
Number of ballots marked in favour of intervener 65 
Ballots segregated and not counted 3 


1260-86-R: United Steelworkers of America, (Applicant) v. Wheelabrator Canada Inc., (Respondent) v. 
Shopmen’s Local Union No. 834 of the International Association of Bridge, Structural and Ornamental Iron 
Workers, (Intervener). 


Unit: “‘all employees of the respondent in Milton, save and except foremen, persons above the rank of fore- 
man, office, clerical and sales staff and employees in bargaining units for which any trade union held bargain- 
ing rights as of July 22, 1986, being the date of application.”’ (53 employees in unit). (Having regard to the 
agreement of the parties). 


Number of names of persons on list as originally prepared by employer 54 
Number of persons who cast ballots 47 

Number of ballots marked in favour of applicant 46 
Number of ballots marked in favour of intervener 1 


1372-86-R: International Union, United Automobile, Aerospace and Agricultural Implement Workers of 
America (U.A.W.), (Applicant) v. Standard Products (Canada) Limited, (Respondent) v. P. V. Trim Work- 
ers Association, (Intervener). 


Unit: ‘all employees of the respondent at its P. V. Trim Division in the City of Mississauga, save and except 
forepersons, persons above the rank of foreperson, office and sales staff.’’ (273 employees in unit). (Having 
regard to the agreement of the parties). 


Number of names of persons on list as originally prepared by employer 301 
Number of persons who cast ballots 199 

Number of spoiled ballots 5 
Number of ballots marked in favour of applicant 188 
Number of ballots marked in favour of intervener 6 


Bargaining Agents Certified Subsequent to a Post-Hearing Vote 


2522-84-R: Ontario Secondary School Teachers’ Federation, (Applicant) v. Brant County Board of Educa- 
tion, (Respondent) v. Ontario Public Service Employees Union, (Intervener). 


Unit: ‘“‘all occasional teachers of the respondent in its secondary school panel in the County of Brant, save and 
except persons covered by subsisting collective agreements.” (96 employees in unit). (Having regard to the 
agreement of the parties). 
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Number of names of persons on revised voters’ list 80 
Number of persons who cast ballots 48 

Number of ballots marked in favour of applicant 39 
Number of ballots marked against applicant 9 


0439-86-R: Canadian Union of Public Employees, (Applicant) v. Brantford & District Association for the 
Mentally Retarded, (Respondent) v. Group of Employees, (Objectors). 


Unit #1: (See: Bargaining Agents Certified Without Vote). 


Unit #2: “all employees of the respondent in the City of Brantford regularly employed for not more than 
twenty-four (24) hours per week and students employed during the school vacation period, save and except 
supervisors, persons above the rank of supervisor, financial officer, executive secretary and head office secre- 
tary-receptionist.”’ (129 employees in unit). (Clarity Note). 


Number of names of persons on list as originally prepared by employer 53 
Number of names of persons on revised voters’ list 65 
Number of persons who cast ballots 31 

Number of ballots excluding segregated ballots cast by persons whose name 

appear on voters’ list 28 

Number of segregated ballots cast by persons whose name appear on voters’ list 3 
Number of ballots marked in favour of applicant 22 
Number of ballots marked against applicant 6 


0872-86-R: Labourers International Union of North America, Local 837, (Applicant) v. Ralph Snelgrove 
Enterprises (Barrie) Ltd. o/a Westgate Village Apartments, (Respondent) v. Group of Employees, (Objec- 
tors). 


Unit: “all employees of the respondent working at 30 Bradmon Drive, St. Catharines, Ontario, including resi- 
dent superintendents, save and except managers and persons above the rank of manager.” (2 employees in 
unit). (Having regard to the agreement of the parties). 


Number of names of persons on list as originally prepared by employer Zz 
Number of persons who cast ballots 2 

Number of ballots marked in favour of applicant 2 
Number of ballots marked against applicant 0 


1244-86-R: United Food and Commercial Workers International Union, (Applicant) v. Herman Miller Cana- 
da, Inc., (Respondent) v. Group of Employees, (Objectors). 


Unit: “all employees of the respondent in the City of Mississauga, Ontario, save and except supervisors, those 
above the rank of supervisor, office, clerical and sales staff and students employed during the school vacation 
period.” (37 employees in unit). (Having regard to the agreement of the parties). 


Number of names of persons on list as originally prepared by employer 42 
Number of persons who cast ballots 37 

Number of ballots excluding segregated ballots cast by persons whose name 

appear on voters’ list 35 

Number of ballots marked in favour of applicant 23 
Number of ballots marked against applicant 2 
Ballots segregated and not counted m2 


Applications for Certification Dismissed Without Vote 


1197-86-R: Labourers’ International Union of North America, Local 183, (Applicant) v. Mattamy Homes 
Ltd., (Respondent) v. Group of Employees, (Objectors). (23 employees in unit). 


1268-86-R: Great Lakes Fishermen and Allied Workers’ Union, (Applicant) v. Philcox & Elsley Fishery Ltd., 
(Respondent). (7 employees in unit). 
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1273-86-R: Great Lakes Fishermen and Allied Workers’ Union, (Applicant) v. Rato Fisheries Ltd., (Respon- 
dent) v. Jose Rato, (Intervener). (5S employees in unit). 


1277-86-R: Great Lakes Fishermen and Allied Workers’ Union, (Applicant) v. Saco Fisheries Limited, (Res- 
pondent). (18 employees in unit). 


1285-86-R: Great Lakes Fishermen and Allied Workers’ Union, (Applicant) v. S. Catrini Fisheries Inc., (Res- 
pondent). (9 employees in unit). 


1289-86-R: Great Lakes Fishermen and Allied Workers’ Union, (Applicant) v. Jim Fraser Fisheries Ltd., 
(Respondent). (9 employees in unit). 


1406-86-R: United Garment Workers of America, (Applicant) v. The Ontario Jockey Club, (Respondent) v. 
Service Employees International Union, Local 204, (Intervener). (13 employees in unit). 


1518-86-R: Energy and Chemical Workers’ Union, (Applicant) v. K-Line Pharmaceuticals, (Respondent). (16 
employees in unit). 


1539-86-R: United Brotherhood of Carpenters’ & Joiners of America, Local Union 27, (Applicant) v. Daily 
Star Construction Inc., (Respondent). (3 employees in unit). 


1650-86-R: International Union, United Automobile, Aerospace & Agricultural Workers of America, (Appli- 
cant) v. Campbell Soup Company Ltd., (Respondent). (322 employees in unit). 


Applications for Certification Dismissed Subsequent to a Pre-Hearing Vote 


0935-86-R: United Steelworkers of America, (Applicant) v. Rio Algom Limited, (Respondent). 


Unit: “all employees of the respondent in the Municipality of Metropolitan Toronto, save and except fore- 
men, persons above the rank of foreman, office, clerical, technical and sales staff and students employed dur- 
ing the school vacation period.”’ (120 employees in unit). 


Number of names of persons on revised voters’ list : 116 
Number of persons who cast ballots 107 

Number of ballots excluding segregated ballots cast by persons whose name 

appear on voters’ list 103 

Number of segregated ballots cast by persons whose name appear on voters’ 

list 4 

Number of ballots marked in favour of applicant 48 
Number of ballots marked against applicant 5 
Ballots segregated and not counted 4 


1337-86-R: Retail, Wholesale and Department Store Union, AFL:CIO:CLC, (Applicant) v. Sheldrick’s Inc., 
(Respondent) v. Group of Employees, (Objectors). 


Unit: ‘“‘all employees of the respondent at Mount Hope, save and except supervisors/foremen, persons above 
the rank of supervisor/foreman, office, clerical and sales staff.” (41 employees in unit). (Having regard to the 
agreement of the parties). 


Number of names of persons on revised voters’ list 39 
Number of persons who cast ballots 33 

Number of ballots excluding segregated ballots cast by persons whose name appear on vot- 
ers’ list 31 
Number of ballots marked in favour of applicant 13 
Number of ballots marked against applicant 18 


Ballots segregated and not counted Zz 
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Applications for Certification Dismissed Subsequent to a Post-Hearing Vote 


2568-85-R; 2569-85-R; 2570-85-R: Canadian Brotherhood of Railway, Transport & General Workers, (Appli- 
cant) v. Harkness Cartage Company Limited, (Respondent). 


Unit: ‘‘all employees of the respondent employed at or out of Metropolitan Toronto save and except dispatch- 
ers, persons above the rank of dispatcher and office and clerical staff.” (36 employees in unit). 


Number of names of persons on list as originally prepared by employer 11 
Number of persons who cast ballots 6 

Number of ballots marked in favour of applicant 6 
Number of ballots marked against applicant 3 


0622-86-R: Ontario Public Service Employees Union, (Applicant) v. St. Thomas-Elgin Association for the 
Mentally Retarded, (Respondent) v. Group of Employees, (Objectors). 


Unit: “all employees of the respondent at St. Thomas, save and except supervisors, those persons above the 
rank of supervisor, Executive Director, Secretary to the Executive Director, Secretary to the Executive 
Director, office and clerical staff, Recreation, Leisure Time and Community Services Co-ordinator, persons 
regularly employed for not more than 24 hours per week and students employed during the school vacation 
period and persons employed under the Canadian Job Strategy Job Development Program.” (76 employees in 
unit). 


Number of names of person on revised voters’ list 72 
Number of persons who cast ballots Ad 

Number of ballots marked in favour of applicant 20 
Number of ballots marked against applicant 24 


0673-86-R: United Food and Commercial Workers International Union, Local 175, (Applicant) v. K Mart 
Canada Limited, (Respondent) v. Group of Employees, (Objectors). 


Unit: “‘all employees of the respondent at its K Mart stores in the City of Belleville, save and except depart- 
ment managers, persons above the rank of department manager, management trainees, pharmacists, students 
employed during the school vacation period and persons regularly employed for not more than twenty-four 
(24) hours per week.” (56 employees in unit). (Clarity Note). 


Number of names of persons on revised voters’ list 57 
Number of persons who cast ballots Si 

Number of ballots excluding segregated ballots cast by persons whose name 

appear on voters’ list 54 

Number of segregated ballots cast by persons whose name appear on voters’ 

list 3 

Number of ballots marked in favour of applicant 22 
Number of ballots marked against applicant 32 
Ballots segregated and not counted 3 


0714-86-R: United Steelworkers of America, (Applicant) v. Ivaco Inc., Ivaco Rolling Mills Division and/or 
Unique Personnel Service and Courier Inc., (Respondents) v. Group of Employees, (Objectors). 


Unit: “all employees of Unique Personnel Service and Courier Inc., working at and out of Ivaco Inc. in the 
Township of Longueuil (L’Orignal), save and except supervisors, persons above the rank of supervisor, office 
and sales staff.” (39 employees in unit). 


Number of names of persons on list as originally prepared by employer 39 
Number of names of persons on revised voters’ list 34 
Number of persons who cast ballots 35 


Number of ballots excluding segregated ballots cast by persons whose name 
appear on voters’ list 33 
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Number of segregated ballots cast by persons whose name appear on voters’ 


list 1 

Number of spoiled ballots 1 
Number of ballots marked in favour of applicant 14 
Number of ballots marked against applicant 18 


Ballots segregated and not counted 


0748-86-R: Ontario Public Service Employees Union, (Applicant) v. Lutherwood, (Respondent) v. Group of 
Employees, (Objectors). 


Unit #1: “‘all employees of the respondent in the Regional Municipality of Waterloo, save and except pro- 
gram supervisors, persons above the rank of program supervisor, employees regularly employed for not more 
than twenty-four (24) hours per week and students employed during the school vacation period.” (62 employ- 
ees in unit). 


Number of names of persons on list as originally prepared by employer 42 
Number of persons who cast ballots 39 

Number of ballots marked in favour of applicant 16 
Number of ballots marked against applicant 19 
Ballots segregated and not counted 44 


0965-86-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW- 
CANADA), (Applicant) v. Kapco Tool & Die Limited, (Respondent) v. Group of Employees, (Objectors). 


Unit: ‘“‘all employees of the respondent at Windsor save and except foremen, persons above the rank of fore- 
man, office staff, designers in the engineering department, sales staff, persons regularly employed for not 
more than (24) hours per week and students employed during the school vacation period.”’ (56 employees in 
unit). 


Number of names of persons on revised voters’ list 48 
Number of persons who cast ballots 46 

Number of ballots marked in favour of applicant 11 
Number of ballots marked against applicant 55 


1192-86-R: United Brotherhood of Carpenters and Joiners of America, Local 27, (Applicant) v. Prestige 
Office Interiors Limited, (Respondent) v. Group of Employees, (Objectors). 


Unit: ‘“‘all employees of the respondent working at and out of the Regional Municipality of York, save and 
except manager, persons above the rank of manager, office, sales and technical staff, persons regularly 
employed for not more than 24 hours per week and students employed during the school vacation period.” 
(27 employees in unit). 


Number of names of persons on list as originally prepared by employer 20 
Number of persons who cast ballots 18 

Number of ballots marked in favour of applicant 2 
Number of ballots marked against applicant 16 


Applications for Certification Withdrawn 


0236-86-R: Service Employees Union, Local 183, (Applicant) v. Martin Muhr Investments Inc., (Respondent) 
v. Group of Employees, (Objectors). 


0566-86-R: Labourers’ International Union of North America, Ontario Provincial District Council, (Appli- 
cant) v. Miller Paving Limited, (Respondent). 


0862-86-R: Service Employees Union Local 210 Affiliated with Service Employees International Union AFL- 
CIO-CLC, (Applicant) v. The Corporation of the Town of Wiarton, (Respondent). 
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0863-86-R: Christian Labour Association of Canada, (Applicant) v. Tara Communications Centre Inc., (Res- 
pondent). 


1270-86-R: Great Lakes Fishermen and Allied Workers’ Union, (Applicant) v. Salvador Barraco, (Respon- 
dent). 


1275-86-R: Great Lakes Fishermen and Allied Workers’ Union, (Applicant) v. Figueira Fisheries Limited, 
(Respondent). 


1338-86-R: Lumber and Sawmill Workers’ Union Local 2693 of the United Brotherhood of Carpenters and 
Joiners of America, (Applicant) v. Canadian Construction Controls Ltd., (Respondent). 


1358-86-R: Amalgamated Transit Union, Local 1585, (Applicant) v. Corporation of the City of Brampton, 
(Respondent). 


1438-86-R: Service Employees Union Local 268, (Applicant) v. Beacon Hill Lodges (1984) Limited (Office 
and Clerical), (Respondent). 


1471-86-R: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States and Canada, Local 46, (Applicant) v. Martec Plumbing Inc., (Respondent). 


1517-86-R: United Food & Commercial Workers International Union AFL, CIO-CLC, (Applicant) v. Mira- 
bai Art Glass Ltd./c.o.b. as Xena Designs, (Respondent). 


1532-86-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351, (Applicant) v. Fifth Wheel Truck Stop Cornwall Ltd., (Respondent). 


1545-86-R: International Union of Operating Engineers, Local 796, (Applicant) v. Arvak Management Inc. 
(Beaver Foods Ltd.), (Respondent). 


1557-86-R: Ontario Public Service Employees Union, (Applicant) v. Wasaga Beach Ambulance Unit, Town 
of Wasaga Beach, (Respondent). 


1584-86-R: Canadian Merchandising Employees’ Union, (Applicant) v. Strathaven Nursing Home Limited, 
(Respondent). 


1586-86-R: Canadian Union of Public Employees, (Applicant) v. Huntley Youth Services, (Respondent). 


1587-86-R: Labourers’ International Union of North America, Local 183, (Applicant) v. Marble Arch 
Homes, (Respondent). 


1600-86-R: Hotels, Clubs, Restaurants & Taverns Employees’ Union, Local 261, (Applicant) v. The Skyline 
Ottawa York Hannover Hotels, (Respondent). 


1684-86-R: United Food & Commercial Workers International Union AFL, CIO-CLC, (Applicant) v. Mira- 
bai Art Glass Ltd./c.o.b. as Xena Designs, (Respondent). 


APPLICATIONS FOR FIRST CONTRACT ARBITRATION 


0919-86-FC: United Brotherhood of Carpenters and Joiners of America, Local 2679, (Applicant) v. Egan Vis- 
ual Inc., (Respondent). (Granted). 


0922-86-FC: Communications, Electronic, Electrical, Technical and Salaried Workers of Canada, Local 535, 
(Applicant) v. Super Plastics Corporation Limited, (Respondent). (Withdrawn). 


1411-86-FC: International Woodworkers of America, (Applicant) v. Jayden Inc., (Respondent). (Dismissed). 
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1479-86-FC: Sudbury Mine Mill & Smelter Workers Union Local 598, (Applicant) v. Mansour Rockbolting 
Limited & Mansour Mining Equipment Supply and Repair Inc., (Respondents). (Granted). 


1495-86-FC: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Help- 
ers, Lodge 128, (Applicant) v. Teledyne Industries Canada Limited, (Respondent). (Dismissed). 


1496-86-FCA: United Brotherhood of Carpenters and Joiners of America, Local Union 1030, (Applicant) v. 
Nepean Roof Truss Limited, (Respondent). (Granted). 


APPLICATIONS FOR DECLARATION OF RELATED EMPLOYER 


1813-83-R: International Brotherhood of Electrical Workers, Local 303, (Applicant) v. Twin Electric and 
Ermac Power & Control Ltd., (Respondents). (Dismissed). 


0895-85-R: International Brotherhood of Electrical Workers, Local 353, (Applicant) v. Trident Holdings Lim- 
ited c.o.b. as Trident Electric, Gambin Electric Co. Ltd., Malvin Electric Intercom Systems, and Ashbridge 
Investments Limited, (Respondents) v. Group of Employees, (Objectors). (Withdrawn). 


4327-85-R: Michel Campbell, (Applicant) v. Seven-up Pure Spring of Ottawa, A Division of Seven-Up Can- 
ada Inc. and Pepsi-Cola Canada Ltd., (Respondents) v. Soft Drink Workers Joint Local Executive Board of 
Ontario, (Intervener). (Dismissed). 


3108-85-R: United Brotherhood of Carpenters and Joiners of America, Local 93, (Applicant) v. The Douglas 
MacDonald Development Corporation, Douglas MacDonald Development Corporation Douglas MacDonald 
Homes Ltd., Douglas MacDonald Construction Limited and Macand Construction Ltd., (Respondents). 
(Withdrawn). 


0477-86-R: United Brotherhood of Carpenters and Joiners of America, Local 1669, (Applicant) v. E.T.S. 
Towers Inc., Landmark Contracting Ltd. Environmental Technical Services Inc., (Respondent). 
(Withdrawn). 


0715-86-R: United Steelworkers of America, (Applicant) v. Ivaco Inc., Ivaco Rolling Mills Division and/or 
Unique Personnel Service and Courier Inc., (Respondents) v. Group of Employees, (Objectors). 
(Withdrawn). ; 


1507-86-R: United Brotherhood of Carpenters and Joiners of America, Local 27, (Applicant) v. Union Car- 
pentry Contractors and Joiners of America, Local 27, (Applicant) v. Union Carpentry Contractors and Sagata 
Investments Inc., (Respondents). (Granted). 


SALE OF A BUSINESS 


1813-83-R: International Brotherhood of Electrical Workers, Local 303, (Applicant) v. Twin Electric and 
Ermac Power & Control Ltd., (Respondents). (Dismissed). 


0354-85-R: Hotel Employees Restaurant Employees Union, Local 75, (Applicant) v. Natyna Enterprises Lim- 
ited c.o.b. as Rockton Hotel, (Respondent). (Granted). 


0895-85-R: International Brotherhood of Electrical Workers, Local 353, (Applicant) v. Trident Holdings Lim- 
ited c.o.b. as Trident Electric, Gambin Electric Co. Ltd., Malvin Electric Intercom Systems, and Ashbridge 
Investments Limited, (Respondents) v. Group of Employees, (Objectors). (Withdrawn). 


2326-85-R: Michel Campbell, (Applicant) v. Seven-Up Pure Spring of Ottawa, A Division of Seven-Up Can- 
ada Inc. and Pepsi-Cola Canada Ltd., (Respondents) v. Soft Drink Workers Joint Local Executive Board of 
Ontario, (Intervener). (Dismissed). 


0406-86-R: International Brotherhood of Electrical Workers, Local Union 1687, (Applicant) v. Northspan 
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Construction Inc., Corbett Electric Limited, Laurentian Electric (1982) Limited, Semino Inc., Metrocor Lim- 
ited, (Respondents). (Granted). 


0478-86-R: United Brotherhood of Carpenters and Joiners of America, Local 1669, (Applicant) v. E.T.S. 
Towers Inc., Landmark Contracting Ltd. Environmental Technical Services Inc., (Respondent). 
(Withdrawn). 


1002-86-R: Retail, Wholesale and Department Store Union, Local 414, (Applicant) v. Woodchester IGA, 
(Respondent). (Dismissed). 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


2449-85-R: Dwayne Wagar, (Applicant) v. Brotherhood of Railway, Airline and Steamship Clerks, Freight 
Handlers, Express and Station Employees, (Respondent) v. Fast Service Terminals, (Intervener). 
(Dismissed). 


2450-85-R: Floyed Ryan Deschamps, (Applicant) v. United Brotherhood of Carpenters and Joiners of Amer- 
ica Local 1030, (Respondent) v. Nepean Roof Truss Ltd., (Intervener). (Dismissed). 


0335-86-R: Daniel Bowyer, (Applicant) v. United Brotherhood of Carpenters and Joiners of America, Local 
2679, (Respondent) v. Egan Visual Inc., (Intervener). 


Unit: “all employees of Egan Visual Inc. employed at its plant at Woodbridge, Ontario, save and except 
supervisors, persons above the rank of supervisor, office and sales staff, persons regularly employed for not 
more than 24 hours per week and students employed during the school vacation period.” (69 employees in 
unit). (Dismissed). 


Number of names of persons on revised voters’ list 65 
Number of persons who cast ballots 63 

Number of ballots marked in favour of respondent Si) 
Number of ballots marked against respondent 26 


0336-86-R: Shirley Keess and Cheryl Da Ponte, (Applicants) v. International Union, United Automobile, 
Aerospace and Agricultural Implement Workers of America, (U.A.W.), (Respondent). 


Unit: “all office, clerical and technical employees of Smith & Stone (1982) Inc. at Georgetown, save and 
except supervisors and foremen, persons above the ranks of supervisor and foreman, nurse, security guards, 
employees of the Personnel Department, Secretary to the Vice-President and President, persons regularly 
employed for not more than 24 hours per week and persons covered by the subsisting Collective Agreement 
between the International Union, United Automobile, Aerospace and Agricultural Implement Workers of 
America (UAW) and Smith & Stone (1982) Inc.”’ (28 employees in unit). (Granted). 


Number of names of persons on revised voters’ list 25 
Number of persons who cast ballots aS 

Number of ballots excluding segregated ballots cast by persons whose name 

appear on voters’ list 24 

Number of segregated ballots cast by persons whose name appear on voters’ 

list 1 

Number of ballots marked in favour of respondent 7 
Number of ballots marked against respondent 17 
Ballots segregated and not counted 1 


0355-86-R: Patrick Dale, (Applicant) v. Local 9127 United Steelworkers of America, (Respondent) v. Cana- 
dian Timken, Limited, (Intervener) v. Group of Employees, (Objectors). 


Unit: “‘all office, clerical and technical employees at its St. Thomas Plant, save and except assistant supervi- 
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sors, persons above the rank of assistant supervisor, guards, power plant engineers, technologists, engineers, 
persons regularly employed for not more than twenty-four (24) hours per week, students employed during the 
school vacation period, students hired on a cooperative training basis, other persons employed for a definite 
term or task, employees covered by a subsisting collective agreement, and all employees in the following job 
classifications: Budget and Cost Analyst, Coordinator-Employee Benefits, Executive Secretary, Industrial 
Engineering Technicial, Industrial Nurse, Personnel Records Clerk, Senior Accounting Clerk, Senior Secre- 
tary-Marketing Division, Statistical Clerk.” (34 employees in unit). (Granted). 


Number of names of persons on list as originally prepared by employer 33 
Number of persons who cast ballots 33 

Number of ballots marked in favour of respondent 15 
Number of ballots marked against respondent 18 


0589-86-R: Alfred Marsh, (Applicant) v. International Brotherhood of Painters & Allied Trades Local 1891, 
(Respondent) v. A. J. Bolla Protective Coatings & Decorating Ltd., (Intervener). (1 employee in unit). 
(Dismissed). 


0824-86-R: Ann Carr, (Applicant) v. The Association of Employees for the Mentally Handicapped at Coun- 
tryside, (Respondent). (Withdrawn). 


0846-86-R: Kevin Gow and Kim McLean, (Applicants) v. Retail, Wholesale & Department Store Union 
Local 582, (Respondent). (50 employees in unit). (Withdrawn). 


1184-86-R: Andre O. Forest, (Applicant) v. Labourers International Union of North America Local 1036, 
(Respondent) v. Inter City Gas Corporation, (Intervener). (7 employees in unit). (Dismissed). 


1250-86-R: Michel LeBlanc, (Applicant) v. Sudbury Mine Mill Smelter Workers Union Local 598, (Respon- 
dent) v. Mansour Rockbolting Limited & Mansour Mining Equipment Supply and Repair Inc., (Intervener). 
(16 employees in unit). (Dismissed). 


1263-86-R: James William Andress, (Applicant) v. Office and Professional Employees International Union, 
Local 343, (Respondent). (5 employees in unit). (Withdrawn). 


1265-86-R: Wendy J. Wall, (Applicant) v. Retail, Wholesale, Hotel and Restaurant Employees Union and its 
Local 448, (Respondent). (18 employees in unit). (Granted). 


1325-86-R: Elaine Parnell, (Applicant) v. O.P.E.I.U. Local 343, (Respondent). (17 employees in unit). 
(Withdrawn). 


1499-86-R: Dennis O’Connor, (Applicant) v. International Woodworkers of America, (Respondent). (44 
employees in unit). (Dismissed). 


1524-86-R: Susan Darlene Todd, (Applicant) v. Teamsters Local Union 879, (Respondent). (6 employees in 
unit). (Withdrawn). 


1534-86-R: Susan Montgomery, (Applicant) v. Canadian Auto Workers Local 1524, Bruce Davidson, (Res- 
pondents). (17 employees in unit). (Dismissed). 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


3148-84-U: Ontario Public Service Employees Union, (Complainant) v. Cambrian College of Applied Arts 
and Technology, (Respondent). (Dismissed). 


3407-84-U: Lawson Blagrove, (Complainant) v. Independent Greeting Card Workers’ Union of Canada, 
(Respondent) v. Carlton Cards Ltd., (Intervener #1) v. Canadian Paperworkers Union, Local 322, (Inter- 
vener #2). (Dismissed). 
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0271-85-U: Nestor Duque, (Complainant) v. Local 707 United Auto Workers Union, (Respondent) v. Ford 
Motor Company of Canada, Limited, (Intervener). (Dismissed). 


0643-85-U: Southern Ontario Newspaper Guild, Local 87 The Newspaper Guild (CLC-AFL-CIO), (Com- 
plainant) v. The Globe and Mail Division of Canada Newspapers Company Limited, (Respondent). 
(Dismissed). 


1517-85-U: International Brotherhood of Electrical Workers, Local 353, (Complainant) v. Trident Holdings 
Limited, c.o.b. as Trident Electric, Gambin Electric Co. Ltd., Malvin Electric Intercom Systems, Raymond 
DiBattista, Jorge Colussi, Luigi Gialanella, Jim Karry, John Lupo, Robert Marrocco, Devis Nascimben, 
Mario Perfetti and Dino Tontondonati, (Respondents). (Withdrawn). 


1978-85-U: Ron Lawrence, (Complainant) v. International Brotherhood of Electrical Workers, Local Union 
No. 120, (Respondent). (Dismissed). 


2325-85-U: Michel Campbell, et al., (Complainants) v. Canadian Union of United Brewery, Flour, Cereal, 
Soft Drink and Distillery Workers, and Soft Drink Workers Joint Local Executive Board of Ontario, (Res- 
pondents) v. Seven-up/Pure Spring of Ottawa, A Division of Seven-Up Canada Inc., (Intervener #1) v. 
Pepsi-Cola Canada Ltd., (Intervener #2). (Dismissed). 


2361-85-U: United Steelworkers of America, (Complainant) v. Aurora Steel Service Limited, (Respondent). 
(Withdrawn). 


2402-85-U: Service Employees Union, Local 210, Affiliated with Service Employees International Union, 
AFL-CIO-CLC, (Complainant) v. Keytours Inc., (Respondent) v. Group of Employees, (Objectors). 
(Withdrawn). 


2517-85-U: Service Employees Union, Local 183, (Complainant) v. Bond’s Ambulance/City Ambulance, Pic- 
ton, (Respondent). (Withdrawn). 


3102-85-U: Ontario Nurses’ Association, (Complainant) v. St. Mary’s General Hospital, and Ontario Hospital 
Association, (Respondents). (Withdrawn). 


3125-85-U: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 880, affiliated with the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, (Complain- 
ant) v. Community Web Printing, Division of Houle Printing Ltd., (Respondent). (Withdrawn). 


0072-86-U: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union Local 351, (Complainant) v. Cadet Uniform Service, (Respondent). (Withdrawn). 


0405-86-U: Julia McCrea, (Complainant) v. The Municipality of Metropolitan Toronto, (Respondent) v. 
Canadian Union of Public Employees, Local 79, (Intervener). (Dismissed). 


0427-86-U: Edward Skrypetz, (Complainant) v. Bruno Teichmann and International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, Local 230, (Respondents). (Dismissed). 


0437-86-U: Service Employees’ Union, Local 183, (Complainant) v. Martin Muhr Investments Inc., (Respon- 
dent). (Withdrawn). 


0483-86-U: Vincenzo Salfi, (Complainant) v. Printing Specialties and Paper Products Union Local 688, of the 
Graphic Communications International Union, (Respondent). (Withdrawn). 


0561-86-U; 1225-86-U: United Steelworkers of America, (Complainant) v. Chief Industries Inc., (Respon- 
dent). (Granted). 


0638-86-U: Christian Labour Association of Canada, (Complainant) v. Geri-Care Nursing Home of Caressant 
Care Limited, (Respondent). (Withdrawn). 
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0659-86-U: Labourers’ International Union of North America, Ontario Provincial District Council and 
L.I.U.N.A. Local 607, (Complainant) v. Miller Paving Limited, (Respondent). (Withdrawn). 


0665-86-U: Giuseppe Cara, (Complainant) v. Ontario Catholic Occasional Teachers’ Association (OCOTA), 
(Respondent) v. Metropolitan Separate School Board, (Intervener). (Withdrawn). 


0738-86-U: Chief Industries Inc., (Complainant) v. United Steelworkers of America, (Respondent). 
(Granted). 


0747-86-U: Julia McCrea, (Complainant) v. Canadian Union of Public Employees Local 79, (Respondent). 
(Withdrawn). 





0833-86-U: Service Employees Union, Local 183, (Complainant) v. Martin Muhr Investments Inc., (Respon- 
dent). (Withdrawn). 





0852-86-U: Canadian Union of Operating Engineers and General Workers Local 101, (Complainant) v. Fuel, 
Bus, Limousine, Petroleum Drivers and Allied Employees Local Union No. 352, (Respondent). 
(Withdrawn). 


0854-86-U: Frank Miller, (Complainant) v. Thompson Products Employees’ Association, (Respondent). 
(Withdrawn). 


0891-86-U: Rocco Morabito, (Complainant) v. CUPE Local 43, (Respondent) v. Corporation of the City of 
Toronto, (Intervener). (Dismissed). 


0904-86-U: Union of Bank Employees Local 2104 (Ontario) CLC, (Complainant) v. Heritage Credit Union, 
(Respondent). (Withdrawn). 


0914-86-U: Manuel Andrade, (Complainant) v. United Food & Commercial Workers Local 82, (Respon- 
dent). (Dismissed). 


0928-86-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(C.A.W. - Canada) (Complainant) v. Furst Manufacturing Corp., (Respondent). (Withdrawn). 


0929-86-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(C.A.W. - Canada) (Complainant) v. Furst Manufacturing Corp., (Respondent). (Withdrawn). 


0930-86-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(C.A.W. - Canada), (Complainant) v. Furst Manufacturing Corp., (Respondent). (Withdrawn). 


0931-86-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada, 
(C.A.W. - Canada), (Complainant) v. Furst Manufacturing Corp., (Respondent). (Withdrawn). 


0932-86-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(C.A.W. - Canada), (Complainant) v. Furst Manufacturing Corp., (Respondent). (Withdrawn). 





0933-86-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(C.A.W. - Canada), (Complainant) v. Furst Manufacturing Corp., (Respondent). (Withdrawn). 


0934-86-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(C.A.W. - Canada), (Complainant) v. Furst Manufacturing Corp., (Respondent). (Withdrawn). 


0940-86-U: Lorne Wilhelm, (Complainant) v. The Schneider Employees’ Association, (Respondent). 
(Withdrawn). 


0953-86-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(C.A.W. - Canada), (Complainant) v. Lear Siegler Industries Ltd., (Respondent). (Withdrawn). 
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0954-86-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(C.A.W. - Canada), (Complainant) v. Furst Manufacturing Corp., (Respondent). (Withdrawn). 


0973-86-U: United Brotherhood of Carpenters and Joiners of America, Local 2679, (Complainant) v. Mem- 
ber Companies of the Canadian Woodwork Manufacturers Association whose employees are represented by 
United Brotherhood of Carpenters and Joiners of America, Local Union 2679 including Three J. Display 
Woodworking Enterprises Ltd., (Respondents). (Withdrawn). 


0987-86-U: Agostino Fiore, (Complainant) v. U.S.W.A. Local 2251, (Respondent) v. The Algoma Steel Cor- 
poration, Limited, (Intervener). (Withdrawn). 


1000-86-U: Ontario Public Service Employees Union, (Complainant) v. Regional Children’s Centre of Thun- 
der Bay, (Respondent). (Withdrawn). 


1224-86-U: United Steelworkers of America, (Complainant) v. Ken Burgess, (Respondent). (Granted). 


1245-86-U: Marilyn Delia Bolton, (Complainant) v. Humewood House Association, and The Canadian Union 
of Public Employees, Local 1717, (Respondents). (Dismissed). 


1259-86-U: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada 
(C.A.W. - Canada), (Complainant) v. Furst Manufacturing Corp., (Respondent). (Withdrawn). 


1304-86-U: Neville Rowe, (Complainant) v. Ontario Store Fixtures, (Respondent). (Dismissed). 


1305-86-U: United Food and Commercial Workers International Union, (Complainant) v. Seven-Up Toron- 
to, (Respondent). (Withdrawn). 


1353-86-U: Cdn. Brotherhood of Railway, Transport & General Workers, (Complainant) v. Weiland Ford 
Sales, (Respondent). (Withdrawn). 





1354-86-U: Morris Cwik, (Complainant) v. Bakery & Confectionary and Tobacco Workers International 
Union Local #181, (Respondent). (Withdrawn). 


1370-86-U: International Woodworkers of America, (Complainant) v. Shelburne Wood Processing, (Respon- 
dent). (Withdrawn). 





1385-86-U: United Steelworkers of America, (Complainant) v. Capital Disposal Equipment Inc., (Respon- 
dent). (Withdrawn). 





1429-86-U: Helen Berezansky, (Complainant) v. The Association of Allied Health Professionals and The 
Toronto East General Hospital Inc., (Respondent). (Withdrawn). 


1430-86-U: Patrick J. Woods, (Complainant) v. Paul Manoritou, Local 43 C.U.P.E., (Respondent). 
(Withdrawn). 


1443-86-U: Retail, Wholesale and Department Store Union AFL-CIO-CLC, (Complainant) v. Sheldrick’s 
Inc., (Respondent). (Withdrawn). 


1445-86-U: Ontario Nurses’ Association, (Complainant) v. Royal Ottawa Hospital, (Respondent). 
(Withdrawn). 





1451-86-U: Panayotis Sigalas, (Complainant) v. United Food & Commercial Workers International Union 
Local Union 175 & Local Union 633, (Respondent). (Withdrawn). 


1475-86-U: The Operative Plasterers’ and Cement Masons’ International Association of the United States and 
Canada Local Union 172 (Restoration Steeplejacks), (Complainant) v. Swing Stage Limited, Swing Stage 
Clima Inc., (Respondent). (Withdrawn). 
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1500-86-U: Laundry & Linen Drivers and Industrial Workers Union, Local 847, affiliated with the Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America, (Complainant) v. 
Conception Enterprises Inc., (Respondent). (Withdrawn). 


1503-86-U: United Steelworkers of America, (Applicant) v. Canadian Timken, Limited, (Respondent). 
(Withdrawn). 


1506-86-U: Labourers’ International Union of North America, Local 183, (Complainant) v. Mattamy Homes 
Limited, (Respondent). (Withdrawn). 


1510-86-U: Mrs. Julie Mountenay, (Complainant) v. Ms. Joan Gilchrist, President and Local 576 United 
Cement, Lime Gypsum and Allied Workers Division of the Boilermakers Union, (Respondent). 
(Withdrawn). 


1514-86-U: International Association of Machinists and Aerospace Workers and its Local Lodge 235, (Com- 
plainant) v. Hobart Canada Inc., (Respondent). (Withdrawn). 


1515-86-U: Labourers’ International Union of North America, Local 607, (Complainant) v. Miller Paving 
Limited, (Respondent). (Withdrawn). 


1520-86-U: Energy and Chemical Workers Union, (Complainant) v. K-Line Pharmaceuticals, (Respondent). 
(Withdrawn). 


1521-86-U: Energy and Chemical Workers Union, (Complainant) v. K-Line Pharmaceuticals, (Respondent). 
(Withdrawn). 


1547-86-U: The United Brotherhood of Carpenters and Joiners of America, General Workers’ Union, Local 
1030, (Complainant) v. Overhead Door Canada Division of Kenmar Door Limited, (Respondent). 
(Withdrawn). 


1593-86-U: James Jensen, (Complainant) v. Local 59 E.C.W.U., Brian Little, (Chairman), (Respondent). 
(Withdrawn). 


1598-86-U: Lee Bowen, (Complainant) v. G. W. Martin Veneer’s Ltd., and International Woodworkers of 
America, (Respondent). (Withdrawn). 


1644-86-U: Susan Smith, Tracy Wehlann, (Complainant) v. Square D Canada Electrical Equipment Inc., 
(Respondent). (Withdrawn). 


1645-86-U: The International Association of Bridge, Structural and Ornamental Ironworkers, Local 759, (Ap- 
plicant) v. Copper Cliff Mechanical Contractors Limited, (Respondent). (Withdrawn). 





1652-86-U: Gregory O’Brien, (Complainant) v. Local 93 United Brotherhood of Carpenters and Joiners of 
America, (Respondent). (Withdrawn). 


1699-86-U: Theogene Guignard, (Complainant) v. International Union United Automobile, Aerospace and 
Agricultural Implement Workers of America, UAW, Local 444 and Chrysler Canada, (Respondents). 
(Withdrawn). 


JURISDICTIONAL DISPUTES 


2427-85-JD: International Brotherhood of Boilermakers Ironship Builders, Blacksmiths, Forgers and Helpers, 
Local 128, (Complainant) v. Horton CBI Limited, and Millwright District Council of Ontario - United Broth- 
erhood of Carpenters and Joiners of America, Local 1151, (Respondents). (Withdrawn). 
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APPLICATIONS FOR DETERMINATION OF EMPLOYEE STATUS 


3311-84-R: Canadian Union of Public Employees - CLC, Ontario Hydro Employees Union, Local 1000, (Ap- 
plicant) v. Ontario Hydro (Peterborough Area Office), (Respondent). (Dismissed). 


3294-84-M: CUPE - CLC, Ontario Hydro Employees Union, Local 1000, (Applicant) v. Ontario Hydro (Me- 
ter Reading Dingston Area Office), (Respondent). (Granted). 


1490-86-M: The Association of Allied Health Professionals: Ontario, (Applicant) v. Ottawa Salvation Army 
Grace General Hospital, (Respondent). (Withdrawn). 


COMPLAINTS UNDER THE OCCUPATIONAL HEALTH & SAFETY ACT 


1164-83-OH: Bob Osadca and Don Lowe, (Complainants) v. Barry Riddell and Allied Chemical of Canada 
Limited, Amherstburg, Ontario, (Respondents). (Withdrawn). 


0233-86-OH: Douglas Leonard Phillips, (Complainant) v. United Co-Operatives of Ontario, (Respondent). 
(Withdrawn). 


0529-86-OH: The United Brotherhood of Carpenters and Joiners of America, General Workers’ Union, Local 
1030, (Complainant) v. G. W. Martin Lumber Limited, (Respondent). (Withdrawn). 


0568-86-OH: Health, Office & Professional Employees Division of Local 206, United Commercial Workers, 
charted by the United Food & Commercial Workers International Union, (Complainant) v. Regional Munici- 


pality of Peel, (Respondent). (Withdrawn). 


0740-86-OH: Garry Timmins, United Steelworkers of America, (Complainant) v. Inco Limited, (Respon- 
dent). (Withdrawn). 


1376-86-OH: Kenneth Garayt, (Complainant) v. St. Mary’s General Hospital, (Respondent). (Withdrawn). 


COLLEGES COLLECTIVE BARGAINING ACT 


3346-84-U: Ontario Public Service Employees Union, (Complainant) v. Cambrian College of Applied Arts 
and Technology, (Respondent). (Dismissed). 


1494-86-U: The Ontario Public Service Employees Union, (Complainant) v. Georgian College of Applied 
Arts and Technology, (Respondent). (Withdrawn). 


CONSTRUCTION INDUSTRY GRIEVANCES 


2467-84-M; 2468-84-M; 2791-84-M: Ontario Provincial Conference of the International Union of Bricklayers 
and Allied Craftsmen, (Applicant) v. Brant County Board of Education, (Respondent). (Granted). 


0434-85-M: Sheet Metal Workers International Association Local 537, (Applicant) v. S. N. Ventilation Heat- 
ing Limited c.o.b. as Steve’s Sheet Metal Company, (Respondent). (Granted). 


0894-85-M: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local Union 508, (Applicant) v. Best Construction Ltd., (Respondent). 
(Withdrawn). 


1381-85-M: Millwright District Council of Ontario/United Brotherhood of Carpenters and Joiners of Ameri- 
ca, Local 1151, (Applicant) v. Horton CBI, Limited, (Respondent). (Withdrawn). 
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1402-85-M: Labourers’ International Union of North America, Local 1059, (Applicant) v. Ontario Hydro, 
Electrical Power Systems Construction Association, (Respondents). (Dismissed). 


2742-85-M: United Brotherhood of Carpenters’ & Joiners of America, Local Union 27, (Applicant) v. Devon 
Structural Ltd., (Respondent). (Withdrawn). 


2952-85-M: Labourers’ International Union of North America, Local 183, (Applicant) v. Fernview Construc- 
tion Ltd., and Metropolitan Toronto Sewer & Watermain Contractors’ Association, (Respondents). 
(Withdrawn). 


3109-85-M: United Brotherhood of Carpenters and Joiners of America, Local 93, (Applicant) v. The Douglas 
MacDonald Development Corporation, Douglas MacDonald Development Corporation, Douglas MacDon- 
ald Homes Ltd., Douglas MacDonald Construction Limited and Macand Construction Ltd., (Respondents). 
(Withdrawn). 


3110-85-M: United Brotherhood of Carpenters and Joiners of America, Local 93, (Applicant) v. The Douglas 
MacDonald Development Corporation, Douglas MacDonald Development Corporation, Douglas MacDon- 
ald Homes Ltd., Douglas MacDonald Construction Limited and Macand Construction Ltd., (Respondents). 
(Withdrawn). 


3176-85-M: Ontario Provincial Conference of the International Union of Bricklayers and Allied Craftsmen 
and Local 7 Canada, (Applicant) v. Ottawa Carleton Bricklaying & Masonry Ltd., and/or Olivieri Masonry 
Ltd., (Respondent). (Withdrawn). 


0382-86-M; 0383-86-M: United Brotherhood of Carpenters and Joiners of America, Local 2486, (Applicant) 
v. Linrin Forming Limited, (Respondent) v. Carpenters’ Employer Bargaining Agency, (Intervener). 
(Granted). 


0459-86-M: International Brotherhood of Electrical Workers, Local 105, (Applicant) v. Ontario Electrical 
Construction Company Limited, (Respondent). (Withdrawn). 


0887-86-M: International Union of Operating Engineers, Local 793, (Applicant) v. Jan Peters Ltd., (Respon- 
dent). (Withdrawn). 


1217-86-M: Operative Plasterers’ and Cement Masons’ International Association of United States and Cana- 
da, Local 598, (Applicant) v. Yorkview Concrete Finishing Ltd., (Respondent). (Withdrawn). 


1301-86-M: United Brotherhood of Carpenters and Joiners of America, Local 2041, (Applicant) v. Ron Aube 
and Associates, (Respondent). (Granted). 


1314-86-M: Ontario Council of the International Brotherhood of Painters and Allied Trades, Local 1590, 
(Applicant) v. Cardinal Painting and Sandblasting, (Respondent). (Withdrawn). 


1364-86-M: A Council of Trade Unions acting as the representative and agent of Teamsters’ Local Union 230 
and Labourers’ International Union of North America, Local 183 and Teamsters’ Local Union 230, (Appli- 
cant) v. Man-Co Construction Limited, (Respondent). (Granted). 


1365-86-M; 1502-86-M: A Council of Trade Unions acting as the representative and agent of Teamsters’ Local 
Union 230 and Labourers’ International Union of North America, Local 183, (Applicants) v. Man-Co Con- 
struction Limited, (Respondent). (Granted). 


1371-86-M: United Brotherhood of Carpenters and Joiners of America, Local 27, (Applicant) v. Union Car- 
pentry Contractors Ltd., (Respondent). (Granted). 


1422-86-M: Labourers’ International Union of North America, (Applicant) v. Vaughan Paving Ltd., (Res- 
pondent). (Dismissed). 
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1446-86-U: Great Lakes Fishermen and Allied Workers’ Union, (Complainant) v. Batista Fisheries Ltd., 
(Respondent). (Withdrawn). 


1450-86-M: Ontario Provincial Conference of the International Union of Bricklayers and Allied Craftsmen, 
(Applicant) v. Joe Arban Contractor Limited, (Respondent). (Granted). 


1461-86-M: United Brotherhood of Carpenters’ & Joiners of America, Local Union 27, (Applicant) v. Baker 
Installations Ltd., (Respondent). (Granted). 


1462-86-M: United Brotherhood of Carpenters’ & Joiners of America, Local Union 27, (Applicant) v. P. A. 
Richens Carpentry, (Respondent). (Granted). 


1464-86-M: United Brotherhood of Carpenters’ & Joiners of America, Local Union 27, (Applicant) v. Dur- 
ham Wood Contracting, (Respondent). (Withdrawn). 


1465-86-M: United Brotherhood of Carpenters’ & Joiners of America, Local Union 27, (Applicant) v. Taylor 
Advertising Display, (Respondent). (Withdrawn). 


1466-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27, (Applicant) v. Spe- 
cialty Woodworking Co. Limited, (Respondent). (Withdrawn). 


1467-86-M: United Brotherhood of Carpenters’ & Joiners of America, Local Union 27, (Applicant) v. Tri- 
Con Finishing Co., (Respondent). (Withdrawn). 


1469-86-M: United Brotherhood of Carpenters and Joiners of America, Local 18, (Applicant) v. Acme Build- 
ing and Construction Limited, (Respondent). (Granted). 


1491-86-M: United Brotherhood of Carpenters and Joiners of America Local 18, (Applicant) v. North Ameri- 
can Store Fixtures, (Respondent). (Withdrawn). 


1492-86-M: United Brotherhood of Carpenters and Joiners of America, Local 18, (Applicant) v. Karl Noble 
Contracting, (Respondent). (Granted). 


1493-86-M: United Brotherhood of Carpenters and Joiners of America, Local 18, (Applicant) v. Ontario 
Store Fixtures, (Respondent). (Withdrawn). 


1509-86-M: Labourers’ International Union of North America, Local 183, (Applicant) v. F.T. Const. Inc., 
(Respondent). (Withdrawn). 


1522-86-M: International Union of Operating Engineers, Local 793, (Applicant) v. Jackson Construction 
Ltd., (Respondent). (Withdrawn). 


1523-86-M: International Union of Operating Engineers, Local 793, (Applicant) v. Lafontaine’s Excavating, 
(Respondent). (Withdrawn). 


1528-86-M: International Brotherhood of Painters and Allied Trades, Local 1824, (Applicant) v. Apollo 
Painting & Decorating Ltd., (Respondent). (Withdrawn). 


1536-86-M: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 463, (Applicant) v. Adam Clark Co. Ltd. - and - S. E. Rozell & Sons 
Inc., (Respondent). (Withdrawn). 


1541-86-M: United Brotherhood of Carpenters and Joiners of America, Local 494 and Local 1256, (Appli- 
cant) v. Nelvis Pez Drywall, Division of Nelvis Pez Developments Ltd., (Respondent). (Withdrawn). 


1542-86-M: Drywall, Acoustic, Lathing and Insulation Local 675 of the United Brotherhood of Carpenters 
and Joiners of America, (Applicant) v. Losereit Sales & Services (Respondent). (Withdrawn). 
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1543-86-M: Drywall, Acoustic, Lathing and Insulation Local 675 of the United Brotherhood of Carpenters 
and Joiners of America, (Applicant) v. Lombardi Style Drywall & Acoustics Limited, (Respondent). 
(Withdrawn). 


1544-86-M: Drywall, Acoustic, Lathing and Insulation Local 675 of the United Brotherhood of Carpenters 
and Joiners of America, (Applicant) v. Flatley & Kay Ltd., (Respondent). (Withdrawn). 


1552-86-M: International Brotherhood of Electrical Workers, Local 353, (Applicant) v. R.L.D. Electric, 
(Respondent). (Granted). 


1553-86-M: Resilient Floorworkers, Local 2965, (Applicant) v. Aldershot Flooring Limited, (Respondent). 
(Withdrawn). 


1559-86-M: United Brotherhood of Carpenters and Joiners of America, Local 93, (Applicant) v. Regal Form- 
ing Ltd., (Respondent). (Granted). 


1569-86-M: Sheet Metal Workers International Association, Local Union 30, (Applicant) v. Tony Leite Roof- 
ing Limited, (Respondent). (Withdrawn). 


1597-86-M: United Brotherhood of Carpenters and Joiners of America, Local 2041, (Applicant) v. Ron 
Aube, Ron Aube General Contractors, 132664 Canada Limited and Trans Canada Painters Inc., (Respon- 
dents). (Dismissed). 


1603-86-M: Labourers’ International Union of North America, Local 183, (Applicant) v. Gamen Paving Lim- 
ited, (Respondent). (Withdrawn). 


1605-86-M: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 46, (Applicant) v. Al Scott Plumbing Contractors Ltd., (Respondent). 
(Withdrawn). 


1619-86-M: United Brotherhood of Carpenters and Joiners of America, Local 2041, (Applicant) v. Les Sys- 
temes Interieurs Jean Bernard Inc., (Respondent). (Withdrawn). 


1622-86-M: United Brotherhood of Carpenters and Joiners of America, Local 18, (Applicant) v. Robertson- 
Yates Corporation Limited, (Respondent). (Granted). 


1634-86-M: Ontario Provincial Conference of the International Union of Bricklayers and Allied Craftsmen 
and Local 4, (Applicant) v. Falls Masonry Contractors, c.o.b. as Falls Masonry Ltd., (Respondent). 
(Withdrawn). 


1646-86-M: The International Association of Bridge, Structural and Ornamental Ironworkers, Local 759, 
(Applicant) v. Copper Cliff Mechanical Contractors Limited, (Respondent). (Withdrawn). 


1693-86-M: International Union of Operating Engineers, Local 793, (Applicant) v. H. J. McFarland Con- 
struction Co. Limited, (Respondent). (Withdrawn). 


1694-86-M: International Union of Operating Engineers, Local 793, (Applicant) v. Kawartha Grader Rentals 
Limited, (Respondent). (Withdrawn). 


1716-86-M: International Union of Operating Engineers, Local 793, (Applicant) v. G. Lavictoire and Broth- 
ers Ltd., (Respondent). (Withdrawn). 





1717-86-M: International Union of Operating Engineers, Local 793, (Applicant) v. Michel Neveu Excavation 
Ltee., (Respondent). (Withdrawn). 
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HOSPITAL LABOUR DISPUTES ARBITRATION ACT 
Termination of Bargaining Rights 


0356-86-R: J. Marie Walton, (Applicant) v. Ontario Nurses’ Association, (Respondent) v. Brantwood Manor 
Nursing Home, (Intervener). (Dismissed). 


APPLICATIONS FOR RECONSIDERATION OF BOARD’S DECISION 


3101-85-R: Canadian Union of United Brewery, Flour, Cereal, Soft Drink Workers, (Applicant) v. Kitchener 
Beverages Limited, (Respondent) v. Group of Employees, (Objectors). (Denied). 
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ceedings completed - Board declining to defer to jurisdictional dispute process at late stage 
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Bargaining Unit - Certification - Construction Industry - Respondent requesting that “‘gas fitters”’ 
be referred to in bargaining unit description - Designation orders not explicitly referring to 
gas fitters - Board declining to describe a bargaining unit so as to give an affiliated bargain- 
ing agent the right to represent employees in trades other than those covered in the desig- 
nation orders - Not necessary to determine whether gas fitting part of plumbing and steam- 
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Bargaining Unit - Certification - Construction Industry - Whether employees engaged in sheet 
metal work but not journeymen sheet metal workers or registered sheet metal apprentices 
should be included in bargaining unit - Board declining to reconsider its practice of exclud- 
ing such employees as enunciated in /rvcon Roofing 


NAYLOR GROUP INCORPORATED; RE SHEET METAL WORKERS’ INTERNA- 
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Bargaining Unit - Certification - Employees terminated subsequent to application date but prior 
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tract of apprenticeship with Director of Apprenticeship minimum condition for determina- 
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Certification - Bargaining Unit - Construction Industry - Whether employees engaged in sheet 
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mistresses and dressers appropriate 
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Certification - Bargaining Unit - Whether students employed in a co-operative training program 
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Certification - Construction Industry - Practice and Procedure - Reply requesting a hearing to 
defend on grounds of Charter of Rights and Freedoms - Respondent failing to comply with 
s.97 of Rules by failing to substantiate request for a hearing - Certification granted without 
a hearing 
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Constitutional Law - Practice and Procedure - Stay requested while courts decide constitutional 
question of jurisdiction - Union also requesting notice be given to Attorneys General of 
Board proceedings - Board having duty to rule upon constitutional challenge to assist courts 
in event of a judicial review - Notice to Attorneys General not required in this division of 
powers challenge 


C.P. FISHERIES LTD., ET AL.; RE GREAT LAKES FISHERMEN AND ALLIED 
OEIC EE TRS MRSIN I)N Oe ete to oe eco see eee co ent, aon eqachae se cseaie os cea dcndensasa unas uaabeupaestean 


Construction Industry - Bargaining Rights - Reconsideration - Whether certificate of accredita- 


Ill 


1577 


1604 


1514 


1607 


1530 


S17 


1503 


IV 


tion and subsequent operation of province-wide bargaining provisions of Act had effect of 
binding employer to current province-wide agreement 


JOHN HAYMAN & SONS COMPANY, LIMITED, AND ONTARIO AND KING LIM- 
MED] RETRONWORKERSSUNIONSIEO CA IEe/ 00 Baeerceeceeecreccre teeta eee nee ee eet ener 


Construction Industry - Bargaining Unit - Certification - Respondent requesting that “‘gas fitters” 
be referred to in bargaining unit description - Designation orders not explicitly referring to 
gas fitters - Board declining to describe a bargaining unit so as to give an affiliated bargain- 
ing agent the right to represent employees in trades other than those covered in the desig- 
nation orders - Not necessary to determine whether gas fitting part of plumbing and steam- 
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Construction Industry - Bargaining Unit - Certification - Whether employees engaged in sheet 
metal work but not journeymen sheet metal workers or registered sheet metal apprentices 
should be included in bargaining unit - Board declining to reconsider its practice of exclud- 
ing such employees as enunciated in /rvcon Roofing 


NAYLOR GROUP INCORPORATED; RE SHEET METAL WORKERS’ INTERNA- 
TIONAL ASSOCIATION LOCAL UNION 537; RE GROUP OF EMPLOYEES.......... 


Construction Industry - Bargaining Unit - Whether disputed employees “registered” sheet metal 
apprentices pursuant to Apprenticeship and Tradesmen’s Qualification Act - Filing of con- 
tract of apprenticeship with Director of Apprenticeship minimum condition for determina- 
tion 


NAYLOR GROUP INCORPORATED; RE SHEET METAL WORKERS’ INTERNA- 
TIONAL ASSOCIATION LOCAL UNION 537; RE GROUP OF EMPLOYEES........... 


Construction Industry - Certification - Practice and Procedure - Reply requesting a hearing to 
defend on grounds of Charter of Rights and Freedoms - Respondent failing to comply with 
s.97 of Rules by failing to substantiate request for a hearing - Certification granted without 
a hearing 


GLOBFIN DEVELOPMENTS LIMITED; RE LABOURERS’ UNION, LOCAL 183 .... 


Construction Industry Grievance - Adjournment - Jurisdictional Dispute - Practice and Procedure 
- Sector Determination - Whether Board should proceed with sector determination or defer 
to mediation efforts of Industrial Inquiry Commissioner 


WEST YORK CONSTRUCTION LTD.; RE CARPENTERS’ DISTRICT COUNCIL OF 
TORONTO AND VICINITY, ON BEHALF OF LOCALS 27 AND 1304, CARPEN- 
TERS’ UNION; RE METROPOLITAN TORONTO APARTMENT BUILDERS’ 
ASSOCIATION; RE LABOURERS’ UNION, LOCAL 183; RE THE ONTARIO 
FORM WORK ASSOCIATION; RE THE FORM WORK COUNCIL OF ONTARIO ... 


Construction Industry Grievance - Adjournment - Reconsideration - Board finding respondent 
violated collective agreement and ordering compensation of applicant - Respondent asking 
for reconsideration and adjournment of reconsideration until jurisdictional dispute pro- 
ceedings completed - Board declining to defer to jurisdictional dispute process at late stage 
in proceedings 
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Construction Industry Grievance - Employer - Whether Board sitting as arbitrator will apply prin- 
ciple of res judicata - Whether respondent an employee or independent contractor 
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Construction Industry Grievance - Practice and Procedure - Witness - Refusal by president of res- 
pondent to comply with Board direction to answer specific questions - Powers of Board to 
punish for contempt in face of the Board 


RINO ZANETTE (1981) LTD.; RE LABOURERS’ UNION, LOCAL 607................... 


Damages - Remedies - Unfair Labour Practice - Victim of unfair labour practice electing to take 
layoff rather than work as a helper for employer at 80 per cent of a mechanic’s rate - Layoff 
continuing three months - Whether failure to mitigate losses 
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Duty of Fair Representation - Unfair Labour Practice - Complainants discharged from mainten- 
ance staff of school board following criminal conviction - Union refusing to proceed to arbi- 
tration - Union failure to advise complainants of five day time limit for filing grievances not 
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Duty of Fair Representation - Unfair Labour Practice - Employer agreeing to accept seniority 
grievance of complainant but only on condition union would not grieve on behalf of any 
other employees moved down on seniority list as a result - Union refusing to pursue griev- 
ance on this condition - Whether union balanced interests of complainant and other mem- 
bers of bargaining unit 
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Employer - Construction Industry Grievance - Whether Board sitting as arbitrator will apply prin- 
ciple of res judicata - Whether respondent an employee or independent contractor 
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Jurisdictional Dispute - Adjournment - Construction Industry Grievance - Practice and Procedure 
- Sector Determination - Whether Board should proceed with sector determination or defer 
to mediation efforts of Industrial Inquiry Commissioner 


WEST YORK CONSTRUCTION LTD.; RE CARPENTERS’ DISTRICT COUNCIL OF 
TORONTO AND VICINITY, ON BEHALF OF LOCALS 27 AND 1304, CARPEN- 
TERS’ UNION; RE METROPOLITAN TORONTO APARTMENT BUILDERS’ 
ASSOCIATION; RE LABOURERS’ UNION, LOCAL 183; RE THE ONTARIO 
FORM WORK ASSOCIATION; RE THE FORM WORK COUNCIL OF ONTARIO ... 


Petition - Certification - Documents indicating opposition to union filed after terminal date - 
Original petition stolen from company bulletin board - Board declining to exercise its dis- 
cretion to extend terminal date 
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die pending the determination of certain test cases - Test cases not concluded by end of one 
year period of adjournment - Remaining certification applications scheduled for hearing 
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Practice and Procedure - Adjournment - Construction Industry Grievance - Jurisdictional Dispute 


- Sector Determination - Whether Board should proceed with sector determination or defer 
to mediation efforts of Industrial Inquiry Commissioner 
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TERS’ UNION; RE METROPOLITAN TORONTO APARTMENT BUILDERS’ 
ASSOCIATION; RE LABOURERS’ UNION, LOCAL 183; RE THE ONTARIO 
FORM WORK ASSOCIATION; RE THE FORM WORK COUNCIL OF ONTARIO ... 


Practice and Procedure - Certification - Construction Industry Grievance - Reply requesting a 


hearing to defend on grounds of Charter of Rights and Freedoms - Respondent failing to 
comply with s.97 of Rules by failing to substantiate request for a hearing - Certification 
granted without a hearing 


GLOBFIN DEVELOPMENTS LIMITED; RE LABOURERS’ UNION, LOCAL 183. .... 


Practice and Procedure - Certification - Pre-hearing Vote - Subsequent certification application 


filed before terminal date fixed for first certification application - First applicant requesting 
a pre-hearing vote while subsequent one not - Subsequent applicant permitted to amend 
application to request pre-hearing vote 


KOEHRING CANADA, A UNIT OF AMCA INTERNATIONAL LTD.; RE C.A.W.; 
RE INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, IRON SHIP 
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Practice and Procedure - Constitutional Law - Stay requested while courts decide constitutional 


question of jurisdiction - Union also requesting notice be given to Attorneys General of 
Board proceedings - Board having duty to rule upon constitutional challenge to assist courts 
in event of a judicial review - Notice to Attorneys General not required in this division of 
powers challenge 
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Practice and Procedure - Construction Industry Grievance - Witness - Refusal by president of res- 


pondent to comply with Board direction to answer specific questions - Powers of Board to 
punish for contempt in face of the Board 


RINO ZANETTE (1981) LTD.; RE LABOURERS’ UNION, LOCAL 607................44. 


Practice and Procedure - Unfair Labour Practice - Complainants objecting to construction work 


being done under maintenance agreement rather than provincial agreement - Complainants 
bringing complaint as members of union - Complainants having no legal interest in asserting 
violations of Act 
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a pre-hearing vote while subsequent one not - Subsequent applicant permitted to amend 
application to request pre-hearing vote 
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Reconsideration - Adjournment - Construction Industry Grievance - Board finding respondent 
violated collective agreement - Respondent asking for reconsideration and adjournment of 
reconsideration until jurisdictional dispute proceedings completed - Board declining to 
defer to jurisdictional dispute process at late stage in proceedings 


TEPERMAN AND SONS INC.; RE LABOURERS’ UNION, LOCAL 1089 ................ 


Reconsideration - Bargaining Rights - Construction Industry - Whether certificate of accredita- 
tion and subsequent operation of province-wide bargaining provisions of Act had effect of 
binding employer to current province-wide agreement 


JOHN HAYMAN & SONS COMPANY, LIMITED; RE TORONTO PRINTING 
PRESSMEN & ASSISTANTS’ UNION LOCAL 10, SUBORDINATE TO G.C.I.U. ...... 


Related Employer - Sale of a Business - Shifting of insulation bat business from unionized Mill- 
work to non-unionized R & R - Transfer of work indicating related employers but not sale 
of a business - Board deciding not to exercise discretion to make a declaration that R& R 
bound by collective agreement between Millwork and union 


MILLWORK & BUILDING SUPPLIES LIMITED, R & R INSULATORS LIMITED; 
RE TEAMSTERS UNION, LOCAL 230, READY MIX BUILDING SUPPLY, ET AL. . 


Remedies - Damages - Unfair Labour Practice - Victim of unfair labour practice electing to take 
layoff rather than work as a helper for employer at 80 per cent of a mechanic’s rate - Layoff 
continuing three months - Whether failure to mitigate losses 
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Sale of a Business - Employer acquiring right to use former Safeway premises complete with fur- 
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Sale of a Business - Related Employer - Shifting of insulation bat business from unionized Mill- 
work to non-unionized R & R - Transfer of work indicating related employer but not sale of 
a business - Board deciding not to exercise discretion to make a declaration that R & R 
bound by collective agreement between Millwork and union 


MILLWORK & BUILDING SUPPLIES LIMITED, R & R INSULATORS LIMITED; 
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Practice and Procedure - Whether Board should proceed with sector determination or defer 
to mediation efforts of Industrial Inquiry Commissioner 


WEST YORK CONSTRUCTION LTD.; RE CARPENTERS’ DISTRICT COUNCIL OF 
TORONTO AND VICINITY, ON BEHALF OF LOCALS 27 AND 1304, CARPEN- 
TERS’ UNION; RE METROPOLITAN TORONTO APARTMENT BUILDERS’ 
ASSOCIATION; RE LABOURERS’ UNION, LOCAL 183; RE THE ONTARIO 
FORM WORK ASSOCIATION; RE THE FORM WORK COUNCIL OF ONTARIO ... 


Termination - Timeliness - Collective agreement having term of less than one year - Section 52(1) 
extending date of operation - Termination application not filed within last two months of 
term - Application dismissed as untimely 
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Timeliness - Termination - Collective agreement having term of less than one year - Section 52(1) 
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term - Application dismissed as untimely 
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Trade Union Status - Certification - Union Successor Status - Whether merger of two interna- 
tional unions causing local to lose its status as a trade union - Applicant not entitled to pre- 
sumption of status unless name identical with name used in previous proceeding - Use of 
name other than legal name not fatal to proof of status 
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Unfair Labour Practice - Damages - Remedies - Victim of unfair labour practice electing to take 
layoff rather than work as a helper for employer at 80 per cent of a mechanic’s rate - Layoff 
continuing three months - Whether failure to mitigate losses 
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Unfair Labour Practice - Duty of Fair Representation - Complainants discharged from mainten- 
ance staff of schoo! board following criminal conviction - Union refusing to proceed to arbi- 
tration - Union failure to advise complainants of five day time limit for filing grievances not 
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0204-84-M; 0205-84-M; 0393-84-U; 2602-84-M; 2603-84-U International Union of 
Elevator Constructors, Local 50, Applicant/ Complainant, v. Beckett Elevator 
Limited, Respondent 


Damages - Remedies - Unfair Labour Practice - Victim of unfair labour practice electing 
to take layoff rather than work as a helper for employer at 80 per cent of a mechanic’s rate - Layoff 
continuing three months - Whether failure to mitigate losses 


BEFORE: Jan C. Springate, Alternate Chairman, and Board Members J. M. Stamp and S. 
O’ Flynn. 


APPEARANCES: Barry Chercover for the applicant/complainant; Robert J. Atkinson for the res- 
pondent. 


DECISION OF THE BOARD; November 18, 1986 


ile The Board issued a decision in these matters on June 25, 1986 in which it concluded that 
the respondent had violated sections 64, 66 and 80 of the Labour Relations Act. The respondent 
was directed to compensate Mr. T. McCann and Mr. M. Ferron for their losses resulting from the 
respondent’s unlawful conduct. The parties subsequently reached agreement on the amount of 
compensation payable to Mr. Ferron. They were unable, however, to agree on the amount of com- 
pensation owing to Mr. McCann. Accordingly, that matter came on for hearing before the Board 
on October 24, 1986. 


2 Prior to the events giving rise to these proceedings, Mr. McCann and Mr. Ferron had 
been employed as elevator mechanics by Ajax Elevator (‘‘Ajax’’). In December of 1983 the res- 
pondent purchased Ajax. The respondent decided that it would “hire” all of the elevator mechan- 
ics employed by Ajax, except for Mr. McCann and Mr. Ferron. The applicant trade union filed a 
grievance on behalf of Mr. McCann and Mr. Ferron, and referred the grievance to the Board pur- 
suant to the provisions of section 124 of the Act. The grievance was based on the claim that the 
respondent was a successor employer to Ajax, and that Mr. Ferron and Mr. McCann continued as 
employees of the respondent who had been improperly laid off. The matter came on for hearing 
before a differently constituted panel of the Board on or about January 20, 1984. That panel issued 
an oral ruling holding that the respondent was in fact a successor employer to Ajax. The Board fur- 
ther directed that the respondent reinstate Mr. Ferron and Mr. McCann and pay them their back 
wages. The two employees were reinstated on or about January 23, 1984. 


oe As detailed in the Board’s previous decision, after their reinstatement Mr. McCann and 
Mr. Ferron were singled out for special treatment by Mr. A. Hopkirk, the respondent’s Vice-Presi- 
dent of Operations. On a number of occasions the two employees were assigned to work as helpers 
at 80 per cent of a mechanic’s rate. It appears that in every instance where a mechanic had to be 
reassigned to work as a helper, either Mr. McCann or Mr. Ferron was selected, even over newly- 
hired mechanics. The collective agreement binding on the parties provides that an employer has a 
wide latitude in deciding which mechanics are to be assigned to work as helpers. Notwithstanding 
this fact, the Board was not satisfied with the bona fides of Mr. Hopkirk’s explanation as to why 
Mr. Ferron and Mr. McCann were the ones constantly selected. After pointing out certain difficul- 
ties with Mr. Hopkins’ evidence, the Board in its decision of June 25, 1986 made the following 
comments: 


30. As indicated in the Barrie Examiner and Pop Shoppe cases, given the reversal of onus of 
proof in matters such as this, an employer is required to satisfy the Board as to what prompted 
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its actions that detrimentally impacted on an employee, and that the reasons were not tainted by 
an illegal motive. Given the facts of this case, we are not satisfied that Mr. Hopkirk’s evidence 
as to why Mr. McCann and Mr. Ferron were the ones to continually be selected to be reassigned 
to work as helpers can be accepted at face value. Another possible explanation is that Mr. 
McCann and Mr. Ferron were singled out for special treatment because of the action of them- 
selves and the applicant in successfully challenging the respondent’s decision not to hire them in 
the first place. If this is what prompted the respondent’s actions, the respondent would be in 
breach of sections 64, 66 and 80 of the Act. Particularly given that we are unable to accept Mr. 
Hopkirk’s evidence as to why Mr. Ferron and Mr. McCann were continually selected as the 
ones to be assigned to work as helpers, we are led to conclude that Mr. Hopkirk, and through 
him the respondent, has not discharged the section 89(5) burden of proving that it did not act 
contrary to the Act as alleged. 


4. As already indicated, the parties were able to agree on the amount of compensation 
payable to Mr. Ferron. Accordingly, we need concern ourselves only with the details of the earlier 
proceedings insofar as they relate to Mr. McCann. As already noted, Mr. McCann was reinstated 
by the respondent on or about January 23, 1984 in response to the Board’s oral direction of Janu- 
ary 20th. Mr. McCann was initially assigned to work with Mr. Ferron performing safety checks, 
even though another mechanic who started with the respondent at about the same time was 
assigned to his own maintenance route. On or about March 2, 1984, all of the former employees of 
Ajax were measured for uniforms by the respondent. The uniforms were delivered during the early 
part of April. No uniform was delivered for Mr. McCann. The only other employee who did not 
receive a uniform at the time was Mr. Ferron. 


ay, During March of 1984, Mr. McCann was assigned to work as a mechanic filling in for 
other mechanics who were away from work. On or about April 2, 1984 Mr. Rothenboker, a field 
supervisor with the respondent, advised Mr. McCann that he was being assigned to work as a 
helper at 80 per cent of the mechanic’s rate. Mr. Rothenboker advised Mr. McCann that he per- 
sonally was happy with Mr. McCann’s work, and that he was just following instructions. The appli- 
cant grieved Mr. McCann’s assignment and referred the grievance to the Board. The matter was 
scheduled to be heard by the Board on May 4, 1984. Two days prior to the hearing date, Mr. 
McCann was assigned to work as a mechanic. The hearing scheduled for May 4th did not occur, 
but rather was adjourned at the request of the parties. On May 7th, Mr. McCann was again 
assigned to work as a helper. 


6. On May 7, 1984 Mr. McCann was advised that Mr. Hopkirk wanted to meet with him. 
According to Mr. Hopkirk’s own evidence, he asked Mr. McCann what he was doing with a griev- 
ance, and stated that if Mr. McCann was going to play hard ball, the respondent was going to play 
hard ball too. Both Mr. McCann and Mr. Hopkirk testified that during the meeting Mr. Hopkirk 
indicated that he had no problems with Mr. McCann’s work. The meeting ended with Mr. Hopkirk 
advising Mr. McCann that he would try to straighten things out, and with him shaking Mr. 
McCann’s hand. On May 11, 1984, Mr. McCann was assigned to work as a mechanic. 


The On November 16, 1984 Mr. Wazney, one of the respondent’s field supervisors, advised 
Mr. McCann that he was being assigned to do construction work. Construction work is different 
from, and at times a lot heavier than, the maintenance work Mr. McCann had been performing. 
Mr. McCann asked if he was to be working at 80 per cent. Mr. Wazney replied that he did not 
know, but would try to find out. Mr. Wazney advised Mr. McCann that the transfer was not his 
idea, and that he was only doing what he was told. Later that day, Mr. Caldwell, the respondent’s 
construction manager, advised Mr. Mccann that he would be working as a helper. Mr. McCann 
advised Mr. Caldwell that he would not accept 80 per cent, to which Mr. Caldwell replied that he 
had no work for Mr. McCann as a mechanic and accordingly he was being laid off. The relevant 
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collective agreement expressly provides that a mechanic who is assigned to work as a helper may 
instead take a layoff. 


8. At the hearing on October 24, 1986, Mr. McCann gave evidence as to why he had elec- 
ted to take a layoff rather than work as a helper at 80 per cent of a mechanic’s rate. According to 
Mr. McCann, he had never previously encountered difficulties at work, and found that the respon- 
dent’s treatment of him, which he viewed as harassment, was resulting in him becoming short tem- 
pered with his family. Mr. McCann testified that at the time he was aware that no maintenance 
mechanics belonging to the union were out of work. This led him to conclude that by going 
through the union hiring hall he would likely be able to get a job working as a mechanic. Mr. 
McCann added that he was not aware of any case where a maintenance mechanic had been unem- 
ployed for more than a week or ten days, and in the circumstances he felt he would be sent out to 
work within a couple of days. 


9. Mr. Ernest Shaw was the applicant’s acting business agent at the relevant time. Mr. 
Shaw testified that when Mr. McCann advised the union he was available for work, he was the only 
mechanic “‘on the bench’. According to Mr. Shaw, in the elevator industry it is not unusual for 
there to be full employment for mechanics, some of whom may actually be assigned to work as 
helpers. Mr. Shaw further testified that at the relevant time, mechanics were usually on the bench 
for only a few days before a job opened up for them. 


10. About one week into Mr. McCann’s layoff, another elevator company asked the appli- 
cant to send it two mechanics. Before Mr. McCann could report for the job, however, the request 
was withdrawn. No further openings, for either a mechanic or a helper, occurred until February 
1985, when Mr. McCann went to work as a mechanic. Mr. McCann was thus unemployed for 
about three months. It is clear from the evidence that such a long wait for a job was unusual and 
could not reasonably have been anticipated. 


At: The respondent has compensated Mr. McCann for the time that he worked as a helper 
by paying him the additional 20 per cent he would have earned had he been working as a mechan- 
ic, plus interest. At issue is the period between November 1984, when Mr. McCann elected to take 
a layoff rather than again work as a helper, and February 1985 when he obtained employment as a 
mechanic with another company. The respondent has paid Mr. McCann an amount equivalent to 
20 per cent of the mechanic’s rate for this period. According to the respondent, Mr. McCann failed 
to mitigate his losses by working for it as a helper at 80 per cent, and accordingly, there is no need 
for the company to pay the full amount of his lost wages. As an alternative but related ground, the 
respondent contends that the damages flowing from its breach of the Act in assigning Mr. McCann 
to work as a helper were limited to 20 per cent of a mechanic’s rate in that it was Mr. McCann’s 
own decision to take a layoff which resulted in him losing the remaining 80 per cent. The respon- 
dent notes in this regard that Mr. Ferron always accepted assignments to work as a helper, includ- 
ing an assignment to work as a helper on construction work. For its part, the applicant contends 
that Mr. McCann is entitled to his full salary for the period between his layoff and new employ- 
ment. In support of this position the applicant relies on the Common Law principle of constructive 
dismissal which allows an employee whose terms and conditions of employment have been sub- 
stantially altered to treat his contract of employment as having been repudiated by the employer. 
The applicant also relies on a line of cases which indicate that an employee is generally not 
required to mitigate his losses by accepting other employment with the company that has construc- 
tively dismissed him. Although this point was not addressed by the parties, the cases indicate that 
this latter principle arises, at least in part, out of a concern that the acceptance of a different job 
from an employer might be viewed as a settlement with the employer, leaving the employee with 
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no cause of action. See: Washer v. British Columbia Toll Highway & Bridges Authority (1965), 53 
DLR (2d) 620 (B.C.C.A.). 


12 The Board has long required that victims of unfair labour practices take reasonable 
steps to mitigate their losses. Given the significant distinctions between a civil action for wrongful 
dismissal and a section 89 complaint in respect of an unfair labour practice, however, the Board 
has indicated that Common Law principles relating to mitigation will not always be applicable. 
Rather, the Board is concerned only that an employee act reasonably to mitigate his damages. 
What is reasonable depends on the circumstances of each particular case. See: Sutton Place Hotel, 
[1980] OLRB Rep. Aug. 1250; Offset Make Up Ltd., [1969] OLRB Rep. Dec. 1152; Bond Place 
Hotel, [1983] OLRB Rep. Jan. 24. and Wilco-Canada Inc., [1983] OLRB Rep. June 9. The respon- 
dent relies on the decision in Wilco-Canada as supporting its claim that Mr. McCann should have 
agreed to work as a helper. In that case the Board concluded that a number of unlawfully dis- 
charged employees should have mitigated their losses by accepting the employer’s offer of rein- 
statement, which offer expressly reserved to the employees their right to continue proceedings 
before the Board. In line with the Board’s reasoning in Wilco-Canada, we recognize that where an 
employee has been unlawfully reassigned to work at a lower pay, it may be reasonable for him to 
mitigate his losses by working at the lower rated job pending the outcome of proceedings before 
the Board. However, in certain circumstances, another course of action might also be reasonable. 
We believe this to be such a case. 


18; The respondent unlawfully discriminated against Mr. McCann over an extended period 
of time. From the comments of Mr. Wazney, Mr. Rothenboker and Mr. Hopkirk, Mr. McCann 
was aware that the respondent’s actions were not due to dissatisfaction with his work. He also 
knew that the respondent was prepared to play “hard ball’ in its dealings with him. Presumably 
the respondent’s goal was to get Mr. McCann to leave the respondent’s employ or, if he stayed, to 
stop exercising his lawful rights to challenge the respondent’s conduct. In these circumstances it is 
understandable that Mr. McCann turned his mind to ascertain whether some avenue other than 
accepting another reassignment was open to him. As it turned out, another reasonable avenue did 
appear available, namely to take a layoff from the company. This would bring to an end the strains 
associated with working for the respondent and allow Mr. McCann to obtain employment at 100 
per cent of a mechanic’s rate. It was reasonable at the time for Mr. McCann to believe that the 
wait for a new job would be brief, a matter of a few days. Given the pattern of the respondent’s 
unlawful conduct and the reasonable likelihood of alternate employment with another firm in a 
short period of time, we are satisfied that Mr. McCann’s action in severing his employment with 
the respondent was not unreasonable. Further, in that Mr. McCann’s reasonable expectation was 
that he shortly would be receiving 100 per cent of a mechanic’s salary, his actions also involved a 
reasonable attempt to mitigate his losses. As it happened, the period after Mr. McCann took his 
layoff was atypical in that the union received no manpower requests for a three-month period. In 
our view, however, this does not detract from the reasonableness of Mr. McCann’s decision at the 
time he made it. 


14. Having regard to the foregoing, we are satisfied that Mr. McCann is entitled to full 
compensation from November 14, 1984, when he was unlawfully reassigned to work as a helper, 
until the time he commenced employment with a new employer. The Board will remain seized of 
this matter in the event there is any dispute as to the actual amount of compensation involved. 
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1436-86-R Cindy Gallagher, Applicant, v. United Food and Commercial Workers 
International Union (Local 175), Respondent, v. Boucher’s Amherstview Super- 
market, Intervener 


Termination - Timeliness - Collective agreement having term of less than one year - Sec- 
tion 52(1) extending date of operation - Termination application not filed within last two months of 
term - Application dismissed as untimely 


BEFORE: Jan C. Springate, Alternate Chairman, and Board Members D. A. MacDonald and J. J. 
Redshaw. 


APPEARANCES: Cindy Lee Gallagher on her own behalf; David McKee and John Hurley for the 
respondent; Chris Eames and Maurice Boucher for the intervener. 


DECISION OF THE BOARD; November 5, 1986 


ft} This is an application under section 57 of the Labour Relations Act for a declaration ter- 
minating bargaining rights. 


2: On April 8, 1986, the respondent trade union and the intervener employer entered into 
a collective agreement which was stated to expire on August 31, 1986. The instant application was 
filed on August 8, 1986 within the last two months of the stated expiry date. In that section 
57(2)(a) of the Act provides that a termination application can be made within the last two months 
of a collective agreement, the application on its face appears to be timely. The trade union, how- 
ever, contends it is untimely given the provisions of section 52(1) of the Act, which states as fol- 
lows: 


If a collective agreement does not provide for its term of operation or provides for its operation 
for an unspecified term or for a term of less than one year, it shall be deemed to provide for its 
operation for a term of one year from the date that it commenced to operate. 


6: The collective agreement does not provide that its term of operation commenced prior 
to its signing date. Accordingly, we are led to conclude that the collective agreement commenced 
to operate on the day it was signed, namely April 8, 1986. See: R & R Pre-Cast Erection Limited 
[1968], OLRB Rep. May 172. The effect of section 52(1) of the Act is to extend the date of its 
operation to April 8, 1987. In these circumstances we are satisfied that the application was not, in 
fact, filed within the last two months of the operation of the collective agreement. It follows that 
the application is untimely and must be dismissed. 


4. The application is hereby dismissed. 
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1799-85-R United Food & Commercial Workers International Union, Local 409, 
Applicant, v. Canada Safeway Limited and Current River Foods Ltd., Respon- 
dent, v. Group of Employees, Objectors 


Sale of a Business - Employer acquiring right to use former Safeway premises complete 
with furnishings, fixtures and inventory - Board canvassing decisions respecting transactions in 
retail food trade alleged to be sale of a business 


BEFORE: N. B. Satterfield, Vice-Chairman, and Board Members W. H. Wightman and S. 
O’ Flynn. 


APPEARANCES: W. Dubinsky and Michael Fraser for the applicant; Fred Bickford and Jim Bac- 
cari for the respondent; Boyd Joseph Albertini for the group of employees. 


DECISION OF THE BOARD; November 7, 1986 


1; This is an application made under section 63 of the Labour Relations Act. The applicant 
alleges that Current River Foods Ltd. is a successor to Canada Safeway Limited with respect to 
part of its business, being the business located at premises known municipally as 320 Arundel 
Street in Thunder Bay, Ontario. The store was known as the Hodder Avenue store under Canada 
Safeway Limited but will be referred to hereafter as the Current River store, or the store. For ease 
of reference, the Board also will refer hereafter to the applicant as “the union’’, Current River 
Foods Ltd. as ‘the employer” and Canada Safeway Limited, as “Safeway’’. 


Lee Section 63 of the Act reads, in part, as follows: 
63.-(1) In this section, 
(a) “‘business”’ includes a part or parts thereof; 


(b)  “‘sells” includes leases, transfers and any other manner of disposition, and ‘‘sold”’ and 
“sale’’ have corresponding meanings. 


(2) Where an employer who is bound by or is a party to a collective agreement with a trade 
union or council of trade unions sells his business, the person to whom the business has been 
sold is, until the Board otherwise declares, bound by the collective agreement as if he had been 
a party thereto and, where an employer sells his business while an application for certification or 
termination of bargaining rights to which he is a party is before the Board, the person to whom 
the business has been sold is, until the Board otherwise declares, the employer for the purposes 
of the application as if he were named as the employer in the application. 


(5) The Board may, upon the application of any person, trade union or council of trade unions 
concerned, made within sixty days after the successor employer referred to in subsection (2) 
becomes bound by the collective agreement, or within sixty days after the trade union or council 
of trade unions has given a notice under subsection (3), terminate the bargaining rights of the 
trade union or council of trade unions bound by the collective agreement or that has given 
notice, as the case may be, if, in the opinion of the Board, the person to whom the business was 
sold has changed its character so that it is substantially different from the business of the pre- 
decessor employer. 


3. The union is seeking a declaration that there has been a sale of part of Safeway’s busi- 
ness to the employer and that the employer, as a result, is bound by the terms and conditions of a 
collective agreement between the union and Safeway which was in effect at the time of the alleged 


1499 


sale. The employer takes the position that it has merely taken over Safeway’s lease with the Royal 
Trust Company for the Current River store, purchased some assets from Safeway, but has not 
taken over that part of Safeway’s business which had operated in the Current River store. For that 
reason, according to the employer, there has been no sale pursuant to section 63 of the Act. 


4. The employer sought to and did satisfy its evidentiary duty under subsection 13 of sec- 
tion 63 by calling to testify before the Board James Baccari and Yuri Stezenko. Baccari is a princi- 
pal of Current River Foods Ltd. Stezenko is a relief district manager for Safeway and, when the 
Current River store was operated by Safeway, it came within his responsibilities. The union did not 
call any witnesses to testify on its behalf. The findings of facts herein are based on the Board’s 
assessment of the testimony of the employer’s witnesses as they were examined by counsel for the 
employer and the union and by the representative of the objectors, having regard to the usual 
criteria respecting credibility. Credibility is not a problem with either witness. 


Dy The Board’s decisions respecting transactions in the retail food trade which are alleged 
to be a sale of a business within the meaning of section 63 of the Act fall into two main groups. The 
first group is represented by the Board’s decision in Dutch Boy Food Markets, 65 CLLC 16,051 
and the decisions following it until the decision of More Groceteria Limited, [1980] OLRB Rep. 
April 486. The second group is represented by the Board’s decisions in Valencia Foods, [1984] 
OLRB Rep. May 773; Gilham Foods, [1984] OLRB Rep. Oct. 1423; Queensway Food Ltd., [1984] 
OLRB Rep. Feb. 358; Keele-Wilson Supermarket Limited, [1985] OLRB Rep. March 425 (Super 
Tops No. 1) and Super Tops Holdings Inc., [1986] OLRB Rep. Jan. 168 (Super Tops No. 2). The 
Dutch Boy line of cases attaches major importance to the elements of store locations and premises 
in finding that there has been a sale of a business under section 63 in transactions involving compa- 
nies in the retail food business. In the second group of cases, the Board found that there had not 
been a sale within the meaning of section 63, rather the alleged successor had taken over the prem- 
ises and idle assets of the prior occupant of the premises and used them to expand an existing, 
independent business into those premises. 


6. The employer seeks to place its transaction with Safeway within the second group of 
decisions. To that end, it relies on what it characterizes as significant differences between the busi- 
ness which it carries on in the Current River store and the business carried on by Safeway when it 
operated the store in order to argue that the employer has used the premises and assets which it 
acquired so as to establish its own new business, distinct from the business of Safeway. 


if Baccari is a partner in the employer’s business with his son-in-law, Jed Albertini. Prior 
to entering into that partnership, Albertini was in the real estate business and Baccari had been 
employed by Safeway for nearly 35 years. He had management responsibility during 27 of those 
years for various of Safeway’s Thunder Bay stores, either as a store manager, district manager for 
Thunder Bay or relief district manager for its stores from Sault Ste. Marie west. Baccari was famil- 
iar with the Current River store. It was one of six operated by Safeway in the Thunder Bay area, 
two of which recently had been purchased from Dominion Stores Limited. The purchase had 
required the approval of the Foreign Investment Review Agency and one of the conditions of 
approval was that Safeway divest itself by September, 1985 of one of the stores which it had owned 
prior to the purchase. Baccari knew of that condition well before the deadline and that the store 
which would be disposed of was to be the Current River store. During a vacation visit to Thunder 
Bay in the late summer of 1984, he discussed with Albertini the possibility of taking over the prem- 
ises and operating a retail food store there. They agreed that he should investigate that possibility 
with Safeway. His inquiry led quickly to an offer and acceptance of a sublease agreement for the 
premises. 
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8. Baccari and Albertini formed the corporation Current River Foods Ltd. on August 7th, 
1985. In the person of the corporation they entered into a sublease agreement with Safeway to take 
over its lease with the Royal Trust Company until April 30, 2009. The agreement was made July 
19, 1985 to have effect from September 8, 1985. Part of the agreement was that Safeway would sell 
and the employer would buy $91,000.00 worth of fixtures and equipment in the store, and a parcel 
of land adjacent to the store for $30,000.00. The employer also purchased all of the store invento- 
ry, except perishables. This purchase was made at Baccari’s request because he did not want to 
delay reopening of the store and wanted to take advantage of customers’ habits of coming to the 
store to do their food shop. 


9: Safeway closed the store at the end of business on Saturday, September 7th, 1985. Prior 
to closing, there had been a sign displayed at the exit from the store giving notice of its pending 
closure. Safeway also advertised several times in the Thunder Bay papers the fact that the Current 
River store would be closing and sought the patronage of the store’s customers for the three closest 
Safeway stores. These advertisements mentioned the fact that a new food store would be opening 
on the premises shortly in the name of Current River Foods. Baccari described the Current River 
area as being segregated from the City by the Current River and Boulevard Lake. The nearest 
Safeway store is ten minutes drive away, driving half the distance at 50 km/h and half at 80 km/h. 
He says there are quite a few elderly people in the area with no means of transportation who walk 
to the store to do their shopping. He acknowledged in cross-examination that local residents were 
upset with news of the store’s closing. 


10. The store was closed for one business week and was reopened on September 16th in the 
name of Current River Foods with all new employees. The employees of the former Safeway oper- 
ation had been offered a chance to relocate at Safeway’s other Thunder Bay stores. During the 
week when the store was closed, the employer cleaned and re-decorated the premises, made alter- 
ations to its layout and erected its own signs on the exterior of the store and property. The re-deco- 
rating involved putting a cedar facing across the front and top of the refrigerated products case, 
installing a fifteen foot flower and plant stand faced with cedar and eight orchard bins, also faced 
with cedar, for displaying fruits and vegetables. The grocery display area was reduced in size in 
order to make room for the new produce cases and also to make more room at the check-out 
counters. The effect of the physical changes was to open up the store so that more of it would be 
visible from its entrance and to provide more walking space. According to Baccari, the differences 
visible to the customers, compared with the way Safeway had the store set up, were the changes to 
the produce display fixtures, different locations for the food items and there would be nothing 
stacked in cases on the floor for sale. They would also see a new ‘deli’ counter in the meat section 
where a variety of luncheon meats would be available. The Safeway store did not have this feature. 


13 The store continued to serve the same market area as Safeway had served. The 
employer sought to reach that market by distributing weekly flyers featuring the weekly specials 
which would be available at the store. These were distributed by mail to the rural parts of the area 
and by hand to the other parts. Safeway, on the other hand, had advertised in the daily newspapers 
and on local television. The employer did not use these media. From the opening of the store, the 
employer aimed at being different from Safeway when it operated the store by giving more per- 
sonal service, including offering fresh meats cut to the customers’ requirements instead of prepack- 
aged meats, by offering deli meats and by trying to target the groceries and produce available in 
the store to suit customers’ tastes. This was done by inquiring of the customers what were their 
preferences. 


LUE: Baccari told the Board that the employer was particularly aiming at Ukrainian custom- 
ers whom he believed made up the dominant ethnic group in the stores’ market area. He was 
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unable to give any measure of the proportion of the market which they represented. When asked 
in chief what were the business implications of a “mostly Ukrainian population’’, Baccari replied 
that it meant trying to identify what foods they were used to buying. He testified as to certain pro- 
duce and meats which he perceived to be their preferences. There is little to distinguish these from 
what one would expect to find in any food store of comparable size. The items which he identified 
as being preferred by his Ukrainian customers were not featured in any of the flyers in evidence 
before the Board. Baccari also testified in cross-examination that he was not aware, when he 
acquired the rights to use this location, that Ukrainians were the dominant ethnic group. During 
the week when the store was closed, the employer took no special steps to serve any particular eth- 
nic group in preparing the store for opening. Baccari learned from his customers after the store 
had opened that Ukrainians were the dominant ethnic group in the area. He also stated in cross- 
examination that, since the store had been in operation, in order to serve the special interests of its 
Ukrainian customers, Baccari asks them if they have any special requests. He admitted that he 
does this with all of the store’s customers. 


13): The store’s major supplier of grocery items is Macdonald’s Consolidated, a subsidiary of 
Safeway. Approximately half of the grocery products available in the store are supplied from that 
source, whereas Safeway obtained 95 per cent of its grocery products from Macdonalds. The store 
continues to offer for sale some of Safeway’s private brands. On the other hand, the employer tries 
to offer specialty grocery products not available elsewhere in Thunder Bay and brand goods not 
available in chain supermarkets, by dealing with specialty suppliers which sell only to independent 
operators. 


14. Employer counsel submits that these facts are very similar to the facts in the Super Tops 
No. 1 decision, supra. Therefore, in the instant case, the Board should find that there has not been 
a sale of a business or of part of a business between Safeway and the employer for the same rea- 
sons that the Board reached that conclusion in the Super Tops No. I decision. The Board decided 
in the latter case, that the alleged successor had acquired the physical premises and some assets 
from Safeway which it then used to expand its own, existing successful business. Therefore, section 
63 had no application to the transaction. It is useful to quote the Board’s full reasons for reaching 
that conclusion: 


19. The circumstances of this case are substantially similar to two recent ‘“‘food store” cases 
where the Board had occasion to review in some detail the relevant legal principles (see 
Queensway Foods Ltd., [1984] OLRB Rep. Feb. 358, and Valencia Foods, [1984] OLRB Rep. 
May 773). We see little purpose in repeating that analysis here. It suffices to say that we adopt, 
as our own, the reasoning in paragraphs 4 and 5 of Queensway and 23 to 28 in Valencia. We 
would only point out the ultimate conclusion enunciated in Valencia: 


The lesson of the cases is that while location and premises are important elements of a 
retail food business, they are not themselves the business; even location and premises 
can be or become mere “surplus assets” which alone, or even in combination with 
other assets, can lack the dynamic or organic quality which distinguishes a business 
from an idle collection of assets.... 


That single sentence highlights the issue here: has the company acquired part of Safeway’s 
“business’’, or has it merely acquired the right to use certain premises, formerly, used by Safe- 
way? 


20. We do not doubt the importance of location in the retail food industry - particularly since 
the habit of shopping locally can be an important element of good will and can be the key to 
business success even if good will is not expressly recognized in the transaction by which the 
location is acquired. There is no doubt that in this case, there are indications which, when con- 
sidered in the context of the retail food industry, do tend to point towards a sale of a business 
within the meaning of section 63. The company continues to carry on a food business from the 
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same location as Safeway which has effectively withdrawn from that local market. The hiatus 
period between the closing of Safeway and the opening of Super Tops is relatively small (six 
weeks). The premises and general store layout are similar. 


21. But there are also a number of factors which point in the other direction. Mr. Chetti had no 
intention of acquiring Safeway’s business. Indeed, quite the contrary. He already operated two 
ethnically-oriented supermarkets in Metropolitan Toronto and was anxious to open a third. 
Safeway’s business, as such, was unprofitable and not worth buying. 


22. Mr. Chetti learned of the possibility of acquiring the Safeway premises from an independent 
real estate agent. The company did not acquire any managerial or other expertise from Safeway. 
The entrepreneurial initiative, managerial talent, and employee skills were all derived from Mr. 
Chetti’s pre-existing operations or were assembled following the sale. A substantial sum was 
expended so that the new store would conform to Mr. Chetti’s business concept rather than that 
of Safeway. Mr. Chetti knew that his success depended upon expanding, serving and developing 
his own market which was not being served by Safeway or the other local chain stores. He was 
able to do this with dramatic success because he was able to bring to bear his own business 
organization to attract customers whom Safeway never reached. That is why he was able to 
instantly triple the sales volume. He was not acquiring and reviving an ailing “‘part” of Safeway’s 
business. He was expanding his own business from premises formerly occupied by Safeway. 


23. We accept the union’s submission that in the retail food business location is important, and 
the acquisition of physical premises will in many cases be sufficient to trigger a finding of ‘“‘suc- 
cessorship’’; moreover, when a “‘severed part” of a business has been transferred it would be an 
unusual purchaser who did not undertake any new initiatives, or try to put his own imprint upon 
his recent acquisition. On balance, however, we do not find a sale of a business in the facts of 
this case. In our view, the presence of Super Tops at Safeway’s former location represents the 
expansion of an already well-established business in which some assets of Safeway came to be 
used. Those assets did not alone constitute a business or part of a business, and it cannot be said 
in this case that the company has expanded by purchasing a competitor’s business and refurbish- 
ing it. It has merely purchased some idle and uneconomic assets which it has used to expand its 
own successful going concern. Section 63 has no application. This application is accordingly dis- 
missed. 


i: The facts supporting those reasons are set out in paragraphs 4 through 18 of the deci- 
sion. Some of those facts reveal that the alleged successor already was operating a successful retail 
food business in two Super Tops stores. It set out to create a third store in the former Safeway 
premises at issue in that case. The store was closed for six weeks while extensive renovations were 
made at a cost of three quarters of a million dollars in order to bring about a significant change of 
emphasis in merchandising techniques. These included stocking the store with a large inventory of 
goods offering varieties which could not be found in the stores of the supermarket chains, and such 
things as fresh meats displayed in the European style. As the Board observed at paragraph 12, 
‘It]he focus, emphasis and selection were entirely different, particularly in the way that Super 
Tops sold meat, dairy products and produce’’. Super Tops’ advertising was specifically targeted to 
the particular ethnic populations which they had identified as their market, and was done in the 
languages of those populations. The employees in the store were selected for their ability to serve 
customers in English as well as the languages of the ethnic populations which the store aimed to 
serve. Those facts and all of the facts set out in the decision make it clear that Super Tops directed 
its efforts from the start towards reaching an entirely different market than the one previously 
served by Safeway. 


16. The Board in the instant case disagrees with employer counsel that the facts of this case 
are similar to those in Super Tops No. 1. They are so different as to readily distinguish it from the 
Super Tops decision. The employer did not have a plan to target a particular market not served by 
Safeway. It learned after it opened the Current River store that its market included a large number 
of Ukrainians and it tried to find out what special interests they had, just as it did for all customers. 
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That was part of the employer’s attempts to personalize service in the store. While it was a deliber- 
ate effort to present a different service than Safeway had, it falls into the normal kind of initiatives 
one would expect of a new occupant trying to place its own stamp on the premises. While these are 
entirely understandable and sensible initiatives, they are not aimed at developing a new market, 
rather they are aimed at consolidating the existing market by hanging on to present customers and 
trying to attract others already in the market area. The employer was clearly responding to the 
location of the premises. It specifically sought to buy Safeway’s inventory, excluding perishables, 
so that it could open the store as Current River Foods Ltd. with hardly skipping a beat. The 
employer had acquired from Safeway everything in the way of fixtures, equipment and inventory, 
except for perishables, to do so the moment it closed the transaction. The employer’s efforts after 
opening the store were clearly directed towards consolidating the existing customers of the store 
and trying to recapture the ones which Safeway may have lost. 


Ky. This case falls squarely within the Dutch Boy line of cases which emphasized the impor- 
tance of location for a retail food store and of the support of the people who live within its area. 
Baccari recognized this importance when he said that he did not want to delay the opening of the 
store because he wanted to take advantage of the customer’s habits of coming to the store. 


18. The Board adopts the reasoning in the Dutch Boy line of cases and finds on the facts of 
the instant case, that the employer, in acquiring the right to use the former Safeway premises com- 
plete with its furnishings, fixtures and inventory became the “buyer” in the sale of part of Safe- 
way’s business within the meaning of section 63 of the Act. Therefore, Current River Foods Ltd. is 
the successor employer to Canada Safeway Limited respecting the Current River store and is 
bound to the collective agreement between Canada Safeway Limited and United Food & Commer- 
cial Workers International Union, Local 409 which was in effect at the time of the sale. 


1271-86-R; 1267-86-R; 1269-86-R; 1272-86-R; 1274-86-R; 1276-86-R; 1278-86-R; 
1279-86-R; 1280-86-R; 1281-86-R; 1282-86-R; 1283-86-R; 1284-86-R; 1286-86-R; 
1287-86-R; 1288-86-R; 1290-86-R; 1291-86-R; 1292-86-R; 1293-86-R Great Lakes 
Fishermen and Allied Workers’ Union, Applicant, v. C.P. Fisheries Ltd. et al. 


Constitutional Law - Practice and Procedure - Stay requested while courts decide consti- 
tutional question of jurisdiction - Union also requesting notice be given to Attorneys General of 
Board proceedings - Board having duty to rule upon constitutional challenge to assist courts in event 
of a judicial review - Notice to Attorneys General not required in this division of powers challenge 


BEFORE: Patricia Hughes, Vice-Chairman, and Board Members J. Sarra and W. G. Donnelly. 
DECISION OF THE BOARD; November 4, 1986 


iL; In each of these matters, the applicant union (‘‘the union’’) has brought an application 
for certification in which it requested a pre-hearing representation vote. By decisions dated Sep- 
tember 4, 1986, the Board directed that a pre-hearing representation vote be held in each of these 
applications and the votes were accordingly held. The Board then scheduled hearings before us for 
the purpose of hearing objections raised by the respondents to the pre-hearing representation 
votes and with respect to matters arising out of the conduct of the votes. 


1504 


Zs The purpose of the initial hearing before us was to establish the procedure to be fol- 
lowed in all these files. At the outset of the hearing, counsel for the respondents in File Nos. 1276- 
86-R and 1283-86-R, Brian Nolan, requested that the Board grant a stay in these proceedings. 
Counsel had previously sought a declaration in the Supreme Court of Ontario that this Board was 
acting outside its jurisdiction in hearing these matters, on the basis that labour relations in fisheries 
are regulated by the federal government and not by provincial legislation. In a decision dated Sep- 
tember 20, 1986, Sirois, J., of the Supreme Court of Ontario, held that that application was prema- 
ture and that “‘this court should not interfere with the expertise of the Board to establish its own 
jurisdiction even on the constitutional question of jurisdiction”. The decision of the Supreme 
Court has been appealed to the Court of Appeal and counsel requested that this Board stay pro- 
ceedings until the outcome of that application. The issue of jurisdiction has been raised before this 
Board and in that regard, counsel for the union requested that notice be given to the Attorney 
General of Ontario and perhaps of Canada of these proceedings before the Board. In oral deci- 
sions, we declined to stay these proceedings and declined to require that notice be given to the 
Attorneys General or to give notice ourselves. 


Bh With respect to his request for a stay, Mr. Nolan admitted that the Board’s jurispru- 
dence indicates a general reluctance to grant stays where the Board has reached a decision and one 
of the parties seeks judicial review. However, he argued that that was not the situation before this 
Board where there has been no decision of the Board, but rather, the respondents seek a stay with 
respect to the fundamental question of whether the Board should enter into these inquiries. He 
argued that the governing decision should be Regina v. Ontario Labour Relations Board, Ex parte 
Ontario Food Terminal Board (1963), 38 D.L.R. (2d) 530 (Ont. C.A.). In that case, which dealt 
with the question of whether the Ontario Food Terminal Board was a crown agency and therefore 
not subject to the Ontario Labour Relations Act, the Ontario Labour Relations Board determined 
that the Food Terminal Board is not a crown agency and went on to determine the application for 
certification made by the union. Mr. Justice Laidlaw, for the Court of Appeal, stated that the 
Labour Relations Board “‘had no right or power to determine that question, because it is a pure 
question of law which can be determined only by judges’’. He went on to say that the Board and 
other tribunals 


must necessarily decide in the first instance and in every case whether or not it will assume juris- 
diction to entertain an application brought before it, but the jurisdiction of all such tribunals is 
subject to challenge in a Court of competent jurisdiction by any entrusted party. In my opinion, 
when the question of jurisdiction or any other question of pure law is raised in a proceeding 
before a tribunal so constituted, the proceeding should stayed until such question has been 
finally determined by a Court of competent jurisdiction. 


Mr. Justice Laidlaw went on in what he himself indicated is obiter to say that “the Legislature 
could not give the Ontario Labour Relations Board jurisdiction to determine any question of law 
within the competence and jurisdiction only of a validly constituted Court”. Mr. Nolan argued that 
that decision has not been overturned and that it is still good law. He argued that since jurisdiction 
goes to the very question of the enabling legislation itself, and is a question of pure law dealing 
with the Constitution Act, 1867, the Board cannot resolve this question but must await the decision 
of the Courts. He argued that to proceed in a matter which is already before the Courts would cost 
considerable expense and time which may prove to be unnecessary and that there is no prejudice 
to the applicant since the votes have been taken and the results are in the Board files. 


4, The Ontario Court of Appeal also dealt with the appropriate procedure to follow when 
the Board’s jurisdiction was questioned in Re Cedarvale Tree Services Ltd. and Labourers’ Interna- 
tional Union of North America, Local 183, [1971] 3 O.R. 832. In that case, Mr. Justice Arnott, for 
the Court, stated as follows: 
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The judgement of Laidlaw, J. A., in the Ontario Food Terminal Board case, supra, cannot be 
relied upon as authoritative in relation either to jurisdiction of the Board to decide questions of 
law, or to procedures to be followed when its jurisdiction is questioned. 


In reaching this conclusion, Mr. Justice Arnott examined the judgement of McRuer, C.J.H.C. in 
R. v. Ontario Labour Relations Board, Ex p. Taylor, [1964] 1 O.R. 173 and the cases referred to 
therein. He pointed out that no distinction is made between a challenge to the Board’s jurisdiction 
on the basis of, for example, an exclusion within the Labour Relations Act itself and a constitu- 
tional challenge, such as that before this Board. Mr. Justice Arnott then went on to state: 


“It is clear to me that under the Labour Relations Act the Board is master of its own house not 
only as to all questions of fact and law falling within the ambit of the jurisdiction conferred upon 
it by the Act, but with respect to all questions and procedure when acting within that jurisdic- 
tion. In my view, the only rule which should be stated by the Court (if it be a rule at all) is that 
the Board should, when its jurisdiction is questioned, adopt such procedure as appears to it to 
be just and convenient in the particular circumstances of the case before it.” 


His Lordship then went on to note that a party is not required to wait until the tribunal has reached 
a decision on the matter it before going to Court. But he also indicated that “‘[i]t is also clear law 
that such a tribunal is not required to bring its proceedings to a halt merely because it has been 
served with a notice of motion of certiorari or prohibition. It is entitled, if it thinks fit, to carry its 
pending proceedings forward until such time as an order of the Court has actually been made pro- 
hibiting its further activity or quashing some order already made by which it assumed jurisdiction’. 


>: The Board has consistently held that it will not stay proceedings while matters are 
before a court or in the face of a pending application. In Windsor Airline Limousine Services 
Limited, [1980] OLRB Rep. Feb. 272, the Board was required to determine whether a taxi busi- 
ness which did two per cent of its business in the United States was an interprovincial undertaking 
and therefore within federal jurisdiction or a local business and therefore within provincial jurisdic- 
tion. The Board concluded that the business was a local undertaking and went ahead with the case. 
After the Board gave its ruling on that issue, the respondent requested an adjournment on the 
basis that it was going to challenge the Board’s jurisdiction in court. The Board concluded ‘“‘that 
the possibility of an indefinite postponement of the employees’ rights during the course of judicial 
review did not justify suspending the Board’s proceedings. It therefore declined a request for an 
adjournment”. That case was then appealed and the Board’s power to continue proceedings in the 
face of a court challenge to its jurisdiction was upheld in Re Windsor Airline Limousine Services 
Ltd. and Ontario Taxi Association 1688 et al. (1980), 30 O.R. (2d) 732 (Div. Ct.). Reid, J., for the 
Court, indicated that it was appropriate for the Board to reach a decision on the constitutional 
matter. He stated the following: 


[The Board’s decision] includes a very lengthy and careful review of the constitutional issue. 
The Board did that deliberately. I am conscious that an attitude prevailed in the not too distant 
past when that might have been deplored by the Court on the ground that the tribunal was deal- 
ing with an issue it was not competent to decide. I do not share that view. I agree with the 
Board’s position. The Board’s extensive consideration of the constitutional issue in this case was 
helpful to me at least, and I believe to my colleagues on this Court, when the matter came here 
for resolution. I think it is helpful in general to have a tribunal address itself to an issue of this 
type. Among other things, it conduces to the elicitation of the facts relevant to the issue. We 
might be wholly without them if the tribunal simply threw up its hands and left the issue to the 
Courts. 


6. In Four B Manufacturing Ltd., [1978] OLRB Rep. Sept. 829, the Board determined 
that it had the jurisdiction to deal with an application for certification brought by the applicant. 
The manufacturing operation was located on an Indian reserve and it was therefore claimed by the 
respondents that it was within federal jurisdiction. The Ontario Divisional Court upheld the 
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Board’s determination and that decision was upheld by the Ontario Court of Appeal. The case was 
then appealed to the Supreme Court of Canada (which did decide that it was a matter of federal 
jurisdiction). The respondent sought a stay of an order of the Board with respect to the respon- 
dent’s failure to comply with a previous order arising out of an allegation under section 89 of the 
Act. In addition, the union filed a bargaining in bad faith charge and the respondent asked that a 
stay to those proceedings be implemented. The Board refused the stay in both instances. We agree 
with that approach. In addition, in the instant case there has been a decision of the Supreme Court 
of Ontario supporting the Board’s jurisdiction to proceed in this matter until otherwise deter- 
mined. 


es Thus in our view, we have the jurisdiction to proceed. But should we do so? As always, 
there are competing interests. The respondents argue that if we proceed and either the Board ora 
court finds that the Board does not have jurisdiction, costs and time will have been unnecessarily 
expended. The applicant argues that much time will be lost before its rights can be determined if 
the Board stays proceedings. In determining the convenience with respect to exercising its discre- 
tion to order a stay, the Board must take into account these various competing interests. We have 
done so and decline to order a stay to these proceedings. 


8. We endorse the comments of the Board in the Windsor Airline case, supra: 


7. When faced with a challenge to its constitutional jurisdiction, the Board has a clear duty to 
consider and rule upon the challenge, and in so doing to recite and analyze the facts as thor- 
oughly as possible. Clear findings of fact, with some comment on the ramifications of the facts 
for industrial relations policy, will assist the courts in the event of a judicial review of the 
Board’s determination. As the Board put it in Dry Bulk Forwarders Ltd., {1974] OLRB Rep. 
Sept. 629 at 632: 


“The Courts are the great equalizers in the application of constitutional law of princi- 
ples, but neither they nor the parties should be denied the viewpoints of the inferior 
tribunals -- viewpoints based upon the viva voce evidence that comes before them. 
Only in this way can the Courts meaningfully assess the facts upon which the constitu- 
tional law of principles must be applied.” 


It is with those principles in mind that the Board turns to consider the facts and the law applic- 
able in the case before it. 


9: With respect to counsel for the union’s request that we add the Attorney General as 
party and give him notice of these proceedings, counsel referred to Rule 79 of the Board Rules of 
Procedure. He argued that the Attorney General of Ontario has an interest in these proceedings 
because Ontario’s jurisdiction is involved, and interest is exhibited by the Attorney General’s 
active involvement in the respondent’s application to the Supreme Court. He admitted that the 
Attorney General would not have an interest in the certification application itself, but is interested 
both as a result of being brought into the earlier case and as a result of the challenge to our juris- 
diction. The respondent’s position was argued by Mr. Godard, counsel in File Nos. 1272-86-R, 
1280-86-R and 1291-86-R. He argued that whether the Attorney General should be brought into 
the case as a party under Rule 79 or given notice of these proceedings are two different questions. 
We agree with this distinction. We are not at all persuaded that section 79 applies. However, the 
question of whether the Attorney General should be given notice is a more difficult one. 


10. It is our view that whether we require that notice be given (or indeed give notice our- 
selves) is a matter of the Board’s discretion: see Cedarvale Tree Services Ltd. and Labourers’ Inter- 
national Union of North America, Local 183, supra. In our view, section 122 of the Courts of Jus- 
tice Act, which requires notice to the Attorney General of Ontario and Canada where ‘the 
constitutional validity or constitutional applicability” of legislation is involved (or the legislation 
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cannot be ‘“‘adjudged”’ invalid or inapplicable) does not apply to this Board. However, this does 
not end the matter, since principles of fairness do apply. In this case, the applicability of the 
Ontario Labour Relations Act to these certification applications has been challenged on constitu- 
tional grounds. The Board has required notice to the Attorney General when issues under the 
Canadian Charter of Rights and Freedoms have been raised before the Board. For example, in 
Dominion Paving Limited, [1986] OLRB Rep. July 946, the Board refused to entertain the consti- 
tutional challenge under the Charter where notice had not been given because the Attorney Gen- 
eral should be given an opportunity to defend legislation under section 1 of the Charter. The 
Board also ruled in F.D.V. Construction Ltd., [1986] OLRB Rep. May 617 that it was without 
jurisdiction to deal with the constitutional challenge to section 1(4) of the Labour Relations Act 
because proper notice had not been given to the Attorneys General. In that case, the Board pro- 
ceeded with the merits of the application in case it was wrong on its ruling. Both these cases 
involve challenges under the Charter of Rights. We do not propose that there are no situations in 
which notice to the Attorneys General might be appropriate in a division of powers challenge; it is 
our view that circumstances of the current case do not require notice to be given. 


1. In Charter cases, a possible effect of a successful challenge would be that the impugned 
provision of the Labour Relations Act or even an entire statute (as in the case of Dominion Paving) 
would be struck down. The person most able to defend such legislation and explain why it is rea- 
sonable and justifiable, under section 1 of the Charter, is the Attorney General. That is not the 
case with respect to a division of powers issue. Although there are facts at issue in division of 
power cases, they are more a matter of background facts which the parties are able to adduce. 
However, a more important (although related) distinction between Charter and division of powers 
cases is this: in Charter cases, the Board is making a determination about the validity of legislation 
or of provisions of legislation; in division of power cases, the Board is determining whether or not 
it can proceed, or, in other words, determining the threshold question of its jurisdiction. There is 
no danger that we will strike down legislation or any particular provision in a statute. The Board 
has the power to determine its own jurisdiction, subject to the Courts’ overturning such determina- 
tion. We note, too, that the Attorneys General were given notice of the court proceedings and are 
aware of the application before this Board and that neither Attorney General has expressed an 
interest in appearing before us in any capacity. Accordingly, we conclude that it is not necessary to 
give notice to the Attorney General in this instance. 


[Remainder of decision omitted: Editor] 
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2105-86-R London and District Service Workers’ Union, Local 220, S.E.I.U., 
A.F.L., C.1.0., C.L.C., Applicant, v. Des Security Systems Corporation, 
Respondent. 


Bargaining Unit - Certification - Employees terminated subsequent to application date 
but prior to terminal date - Same employees then provided to employer by personnel agency - Pre- 
liminary objection that no employees left in bargaining unit dismissed 


BEFORE: Robert Herman, Vice-Chairman, and Board Members G. O. Shamanski and B. L. 
Armstrong. 


APPEARANCES: Mark Zigler and Kirsten Bratley for the applicant; Nancy A. Eber and Peter Di 
Murro for the respondent. 


DECISION OF THE BOARD; November 26, 1986 


ily This is an application for certification. 


Ds At the opening of the hearing, counsel for the respondent raised by way of a prelimi- 
nary motion, an objection to the Board considering this certification application, as in her submis- 
sions there were no longer any employees of the respondent. The Board notes that the application 
date for this proceeding was October 21, 1986 and the terminal date was November 3, 1986. Coun- 
sel asserted that in June of 1986 a decision was made by the respondent employer to look around 
and find a personnel agency from which it could obtain employees. The respondent felt at that 
time that it would be more efficient and less costly to use employees provided by a personnel 
agency rather than itself being an employer of such individuals. On October 10, 1986, the respon- 
dent signed a contract with Best Personnel Services, in which it was agreed that the current 
employees of the respondent where to be terminated and subsequently hired by Best Personnel 
Services, and in turn such employees of Best were to be provided to the respondent. That contract 
did not set out a date by which this was to be accomplished. 


Se On October 20, 1986, counsel submitted that the employees of the respondent were 
advised of this arrangement, and pursuant thereto all employees of the respondent were termi- 
nated on October 31, 1986. They thereupon filled out applications to work for Best Personnel Ser- 
vices and all the individuals who had been employees of the respondent were hired by and became 
employees of Best. In counsel’s submission, it would therefore be inappropriate to award bargain- 
ing rights with respect to the respondent, as there were no longer any employees in the bargaining 
unit. 


4, After hearing submissions from the applicant, the Board orally ruled that the individ- 
uals in question were employees of the respondent at the relevant time and therefore the Board 
would be proceeding to consider the certification application. The Board referred the parties to a 
prior decision of the Board, differently constituted, in Simpson’s Limited [1984] OLRB Rep. Oct. 
1520. In that decision the Board stated as follows, at paragraph 3: 


3. The majority of the Board, after hearing the submissions from all parties, delivered the fol- 
lowing oral ruling. Board Member W.H. Wightman reserved his decision on the preliminary 
issue raised by the respondent. 


RULING 


The Board has before it three applications for certification filed by the Retail, Whole- 


sale and Department Store Union in respect of three different groups of employees of 
the respondent, Simpsons Limited. Although the applications have been and are 
being treated separately, counsel for the respondent has raised an argument based on 
the application in Board File 1630-84-R that applies to all three proceedings. The 
Board, therefore, heard argument on the issue and its ruling will apply to all three 
proceedings. 


The respondent gave notice of termination of employment, to be effective on Novem- 
ber 3, 1984 to several hundred employees on July 11, 1984 in accordance with a 
national policy implemented by it. That policy resulted in approximately 280 employ- 
ees in the group for which the union seeks bargaining rights in Board File 1630-84-R, 
the downtown store, receiving the notice of termination. Counsel advised the Board 
that the employees who received this notice of termination would also receive sever- 
ance pay, provided the employees continued to work until November 3, 1984, unless 
the company waived that requirement. The Board was also advised that a small num- 
ber in that group of 280 would be transferred to vacant positions and if the transfer 
took place, they would not receive severance pay. 


Counsel for the company argues that the employees who received notice of termina- 
tion and who will terminate on November 3, 1984 are no longer employees for pur- 
poses of the application for certification, and therefore cannot be considered in deter- 
mining the level of membership enjoyed by the union. Additionally, counsel submits 
that even if these persons are technically employees, the Board should deem them not 
to be employees since those employees, as of receiving notice of termination, no 
longer have a continuing interest in their employment relationship with the respon- 
dent. Counsel further argues that the same policy considerations which prompt the 
Board to defer processing a certification application and direct the taking of a repre- 
sentation vote in build-up situations (see F. Lepper & Son Ltd., [1977] OLRB Rep. 
Dec. 246) should also guide the Board here in determining whether the persons 
receiving the notice should have any bearing on applicant’s rights to obtain certifica- 
tion. 


The union’s response to the respondent’s argument is brief. It argues that the persons 
in question were employees as of the date of application and therefore must be 
included for purposes of the count to determine the union’s level of membership. 


We agree with the union’s submission. Section 7(1) of the Act requires the Board to 
determine the number of employees in the unit as of the date of application. The 
Board applies various criteria to make that determination. See Amplifone Canada 
Ltd., [1967] OLRB Rep. Dec. 840 where the Board stated at paragraph 14: 


“Although the unit time is determined by the provisions of section 7(1), nothing is 
said in that section or elsewhere in the act [sic] concerning the method or criteria to 
be used by the Board in ascertaining the number of employees in the bargaining unit 
at the material time. The determination as to whether a person is or is not to be num- 
bered as an employee on the date of application is, therefore, left entirely to the dis- 
cretion of the Board. To ensure consistency and order in its proceedings and with a 
view to the purely practical difficulties involved, the Board has adopted certain prac- 
tices and rules of thumb applicable to the various situations which commonly arise in 
the employer-employee relationship. 


The issue of whether a person is an employee for the purposes of the count generally 
arises when that person is not at work on the date of the application. Thus, the Board 
adopts the 30-day rule or seven week rule, for example to assist in making this deter- 
mination. We agree with counsel’s submission that these rules are flexible, but in our 
opinion, flexibility in applying these rules cannot cause the Board to ignore the facts 
before it. The people in question were at work in the employ of the respondent on the 
day the application was filed. 


A similar, though not identical problem has arisen before the Board where an 
employee’s eligibility to vote was questioned because the employee had given notice 
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of intention to quit before the vote, to be effective the day after the vote. The Board, 
in that case, held that as she was employed on the date of the vote, she was eligible to 
vote (see London District Crippled Children Treatment Center, [1980] OLRB Rep. 
April 461). In our view, the principles outlined therein apply here to these facts. The 
persons in question were at work in the employ of respondent on the application date. 
The Board cannot change that fact. See paragraph 11 of the Amplifone case, supra. 
Therefore, the Board dismisses the respondent’s argument. For these same reasons, 
the Board is not inclined, even if we could, to deem that those persons are not 
employees. 


Counsel for the respondent argued that his submissions would also be relevant to the 
Board’s exercise of discretion to order a vote under section 7(2) of the Act. The 
Board advised the parties that it would not deal with that related but separate issue 
until a determination was made with respect to the level of support enjoyed by the 
union. We wish to make it clear that the question of the Board’s exercise of its discre- 
tion to order a vote remains open and although the submissions may be similar, the 
issue of the exercise the Board’s discretion is clearly different from the issue upon 
which we have ruled.”’ 


J We agree with and adopt the analysis set out above in the quote from Simpsons 
Limited. Accepting all the facts as asserted by counsel for the respondent as true, it is clear that the 
individuals in question were employees of the respondent as of the application date. The fact that 
they were purportedly terminated subsequent to the application date, but prior to the terminal 
date, does not effect our conclusion that they were properly employees as of the date of appli- 
cation, the date which the Board considers pursuant to sections 7(1) of the Labour Relations Act, 
and accordingly and for these reasons the Board ruled against the preliminary motion. 


6. Subsequent to this ruling the parties met with a Board Officer prior to any further hear- 
ings, reached agreement on all matters in dispute between them and agreed to waive their right to 
any further formal hearing in the matter. 


Us The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Labour Relations Act. 


8. Having regard to the agreement of the parties, the Board further finds that all employ- 
ees of the respondent at Sarnia, Ontario save and except supervisors, and persons above the rank 
of supervisor, constitute a unit of employees of the respondent appropriate for collective bargain- 
ing. 


9: The Board is satisfied on the basis of all the evidence before it that more than fifty-five 
percent of the employees of the respondent in the bargaining unit at the time the application was 
made, where members of the applicant on November 3, 1986, the terminal date fixed for this appli- 
cation and the date which the Board determines, under section 103(2)(j) of the the Labour Rela- 
tions Act, to be the time for the purpose of ascertaining membership under section 7(1) of the Act. 


10. A certificate will issue to the applicant. 
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1427-86-U James Clarke, Norman Davidson, Al Forsyth, Barry Fraser, Terry Fra- 
ser, Gerry Maloney, Complainant, v. International Brotherhood of Electrical 
Workers, International Brotherhood of Electrical Workers, Local 105, K.G. 
Rose, P. Dillon, T. Beattie, Jaddco Anderson Ltd. and The Hamilton Electrical 
Contractors Association, Respondents 


Practice and Procedure - Unfair Labour Practice - Complainants objecting to construc- 
tion work being done under maintenance agreement rather than provincial agreement - Complain- 
ants bringing complaint as members of union - Complainants having no legal interest in asserting 
violations of Act 


BEFORE: Harry Freedman, Vice-Chairman and Board Members D.A. MacDonald and H. 
Kobryn. 


APPEARANCES: J. Barry Fraser and Royce §. Arnold for the complainants; A.M. Minsky, Q.C. 
for the International Brotherhood of Electrical Workers and Kenneth G. Rose; A.M. Minsky, 
Q.C. and S$. Wahl for the International Brotherhood of Electrical Workers, Local 105, P. Dillon 
and T. Beattie; D.L. Brisbin and B. Timmins for Jaddco Anderson Ltd.; $.C. Bernardo and J. 
Cameron Nolan for the Electrical Contractors Association of Hamilton. 


DECISION OF THE BOARD; November 21, 1986 


ft. The Board delivered the following oral ruling at its hearing in this matter on November 
13, 1986; 


The respondents have moved to have this complaint (as amended) dismissed 
by reason of undue delay in the filing of the complaint, and also on the 
ground that the complaint does not make out a prima facie violation of the 
Labour Relations Act. The respondents also submit, in connection with that 
second ground, that the complainants do not have a sufficient legal interest, 
that is, they lack the status to bring the complaint. 


The complainants’ representative, in a forceful arguement, sought to explain 
the basis for the time taken to file the complaint and refute the submissions 
made by the respondents. In our consideration of these issues, we have not 
addressed ourselves to the issue of delay, but only to whether the complain- 
ants have standing to make this complaint and whether a prima facie viola- 
tion of the Act is made out. 


This complaint arises from the respondent Local 105 and the respondent 
Electrical Contractors Association Hamilton entering into a ‘‘maintenance 
agreement”. The complaint as amended alleges that the respondent Jaddco 
Anderson Ltd. performed work at a Dofasco blast furnace under the main- 
tenance agreement. The complainants claim that such work is construction 
work coming within the industrial, commercial and institutional sector of the 
construction industry and therefore should have been performed pursuant to 
the IBEW provincial agreement. 


The complainants concede that there is nothing illegal or improper about the 
respondents entering into a maintenance agreement. Their complaint is that 
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the respondents are performing industrial, commercial and institutional sec- 
tor construction work under the maintenance agreement. 


The complainants were officers of the respondent Local 105. They bring this 
complaint as members of that local union. 


Assuming that the complainants could prove all of the allegations remaining 
in the original complaint, after the complainants’ withdrawal of several alle- 
gations relating to internal union affairs, we find that those remaining allega- 
tions do not disclose any violation of the Act. 


The amendment to the complaint that we permitted at the opening of the 
hearing yesterday morning states: 


“2. Summary of Material and Facts Relied Upon 





(a) There is an J.C.I. Principal [sic] Agreement made and entered into between The 
Electrical Trade Bargaining Agency Of The electrical Contractors Association Of 
Ontario and all other Signatories to this Agreement (hereinafter called the Contrac- 
tor) and The International Brotherhood of Electrical Workers and the IBEW Con- 
struction Council of Ontario in place to which E.C.A.O. and I.B.E.W. are signatories 
with a term of two years. This is a renewal agreement. The new Provincial Agreement 
will expire on April 30, 1988. 


(b) Electrical work has been and is being done at the Number 4 Blast Furnace Reline 
at the premises of Dofasco in Hamilton (“‘the blast furnace work’’). That work is 
being performed by Jaddco Anderson Company Limited (“‘Jaddco’”’). 


(c) Jaddco is a member of the Electrical Construction Association of Hamilton who 
signs the Provincial I.C.1. agreement on behalf of its member contractors. 


(d) The Complainants state that the blast furnace work above is construction work 
within the meaning of Section 1(1)(f) of the Act. Work equivalent to the blast furnace 
work has historically been performed under the I.C.I. agreement. 


(e) The Respondents I.B.E.W. Local 105 and E.C.A.H. have entered into a so-called 
maintenance agreement dated August 19, 1985 and renewed on or about August 27, 
1986. 


(f) The Respondents have taken the position that the blast furnace work is covered by 
the maintenance agreement and not the I.C.]. agreement. 


(g) Jaddco, to the knowledge of the Respondent union, has required that employees 
on the blast furnace work job site sign a written acknowledgement that they will be 
working under the maintenance agreement before they are hired. 


(h) Members of the respondent union who have worked or are working under the 


maintenance agreement on the blast furnace work receive wages and benefits inferior 
to those otherwise payable under the I.C.I. agreement. 


3. Statutory Violations 


(a) The Complainants state that the conduct of the Respondent union violates Sec- 
tions 50, 68, 135(2a), 146(1) and 146(2) of the Act. 


(b) The Complainants state that the conduct of the Respondent Association violates 
Sections 50, 135(2a), 146(1) and 146(2) of the Act. 


(c) The Complainants state that the conduct of the Respondent Jaddco violates Sec- 
tions 50, 66, 135(2a), 146(1) and 146(2) of the Act.” 


During the complainants’ argument, the representative of the complainant 
submitted that employees had been refused employment when they would 
not sign the acknowledgment described in paragraph 2(g) above and that 
many of their fellow members were intimidated into not filing grievances 
over the application of the maintenance agreement. No particulars of those 
allegations were set out in either the original complaint or in the amendents 
to that complaint however, and as the complainants’ representative stated, 
there was no allegation that any of the complainants were refused employ- 
ment because they would not agree to work at the Dofasco job under the 
maintenance agreement. 


Therefore, it seems to us that the complainants, as members of the respon- 
dent Local 105 have not had any of their rights under the Labour Relations 
Act violated by the respondents. Had the complainants made allegations 
about such refusals, or had the complaint been made by persons who had 
been denied employment, our conclusion on this issue might well have been 
different. 


We are also satisfied that as there is no allegation that the complainants have 
either not been employed, or been refused employment under the mainten- 
ance agreement or the industrial, commercial and institutional sector provin- 
cial agreement, they have no legal interest in asserting a violation of section 
50 of the Labour Relations Act. 


Furthermore, since at the times material to this complaint, the complainants 
were not employees in a bargaining unit, there can be no violation of section 
68 of the Labour Relations Act in regard to them. (see Keith MacLeod 
Sutherland, [1983] OLRB Rep. July 1219; Arthur Joseph Roberts, [1974] 
OLRB Rep. March 169; and Bricklayers, Masons Independent Union of 
Canada, Local 1, [1979] OLRB Rep. April 278.) 


It is not alleged that any of the complainants have been refused employment, 
or discriminated in employment by the respondent Jaddco Anderson Lim- 
ited. Therefore, no violation of section 66 of the Act is made out. 


Section 135(2a) is a procedural section. One cannot violate section 135(2a). 
Therefore, the complainants cannot rely on that section of the Act to found a 
violation. 


As for section 146, we are satisfied that before a person can claim a violation 
of section 146, that person must have a direct interest that is affected by the 
agreement or arrangement that is alleged to be unlawful. In our opinion, the 
complainants’ interests are simply too remote at this point. They have not 
worked under the agreement or arrangement, nor have they sought to work 
or been refused work under the agreement or arrangement. There is nothing 
before us alleging that that agreement or arrangement has had any direct 
impact on the complainants. Therefore, we find that the complaint does not 
establish a prima facie case. 


1513 


1514 


We note at this point that the complaints against the respondents Interna- 
tional Brotherhood of Electrical Workers, K. G. Rose, Patrick Dillon and 
Thomas Beattie were dismissed on consent at the opening of yesterday’s 
hearing. 


For the reasons set out above, this complaint is hereby dismissed against the 
remaining respondents. 


While we have found that the complaint must be dismissed, it seems to us 
that if construction work in the industrial, commercial and institutional sec- 
tor is being performed under something other than the provincial agreement, 
that matter is very serious and ought to be raised in an appropriate manner, 
either by the complainants through Local 105 or before this Board by a per- 
son or union affected by the improper arrangement. 


2217-86-R Labourers’ International Union of North America, Local 183, Appli- 
cant, v. Globfin Developments Limited, Respondent 


Certification - Construction Industry - Practice and Procedure - Reply requesting a hear- 
ing to defend on grounds of Charter of Rights and Freedoms - Respondent failing to comply with 
s.97 of Rules by failing to substantiate request for a hearing - Certification granted without a hear- 
ing 


BEFORE: N. B. Satterfield, Vice-Chairman, and Board Members J. M. Stamp and J. Redshaw. 
DECISION OF THE BOARD; November 25, 1986 


il The name of the respondent is amended to read: ‘“‘Globfin Developments Limited”’. 


2 In this application for certification the applicant filed four combination applications for 
membership and receipts. The combination applications for membership are signed by the employ- 
ees and the receipts are countersigned and indicate that a payment of $1.00 has been made within 
the six-month period immediately preceding the terminal date of the application. The money was 
collected by one person. The applicant also filed a duly completed Form 80, Declaration Concern- 
ing Membership Documents, Construction Industry. 


3, The respondent filed a reply, a list of employees containing seven names on Schedule 
‘““A” and specimen signatures within the time fixed in accordance with the Labour Relations Act 
and the Board’s Rules of Procedure. 


4, In paragraph 14(2) of the reply, the respondent consents that the Board dispose of the 
application without a hearing and states as follows: 


Globfin Developments Limited is NOT bound by any collective agreements nor does it wish to 
become bound by any collective agreements. Should the Board decide not to dispose of Labour- 
ers’ International Union of North America, Local 183, Notice of Applications of Certification, 
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Globfin Developments requests to be advised and requests a hearing of the Board in order to 
defend its’ position under the Canadian Charter of Rights & Freedoms and the Constitution. 


[emphasis in original] 


5: If the Board has the correct understanding of that statement, the respondent is consent- 
ing to the application being processed without a hearing only if the Board is going to dismiss the 
application, otherwise, the respondent is requesting a hearing “‘...in order to defend its’ position 
under the Canadian Charter of Rights & Freedoms and the Constitution’. Section 102(14) of the 
Act provides that the Board need not hold a hearing into an application for certification made 
under the construction industry provisions of the Act for the purposes of determining the merits of 
the application for certification. In the Board’s view, the statement made by the respondent has 
the same effect as though the respondent had completed the reply to request the Board to hold a 
hearing into the application in order for the respondent “‘...to defend its’ position under the Cana- 
dian Charter of Rights & Freedoms and the Constitution”. Therefore, the Board will treat the 
reply as though making a request for a hearing on the grounds set out. 


6. Section 97 of the Rules of Procedure under the Labour Relations Act is a section which 
pertains to applications for certification made under the construction industry provisions of the 
Act. It states as follows: 


97. Where a party requests a hearing of the application by the Board, he shall set out in the 
application, reply or intervention, as the case may be, a concise statement of, 


(a) the material facts upon which he proposes to rely at the hearing; 
(b) the relief to which he claims to be entitled by reason of such facts; and 


(c) the submissions he proposes to make in support of his claim for relief. 


ae The reply contains no statement as to the “position” which the respondent is seeking to 
defend under “‘...the Canadian Charter of Rights & Freedoms and the Constitution.”” and makes 
no reference to any section of the Charter or the Constitution under which the respondent is 
asserting a claim that its rights or freedoms are being contravened by this application or by the 
Board determining the application on its merits without holding a hearing into the application. The 
respondent simply has made a rhetorical reference to the Charter and the Constitution and, with 
nothing more, that does not substantiate the request for a hearing. In short, the respondent has 
failed to comply at all with section 97 of the Rules of Procedure and fails to disclose any material 
fact which might be reason for the Board to hold a hearing into the application. Accordingly, the 
Board will exercise its discretion under section 102(14) of the Act to determine the merits of the 
application without a hearing. 


8. The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Labour Relations Act and is an affiliated bargaining agent of a designated employee bargain- 
ing agency. Pursuant to the designation issued by the Minister under section 139(1) of the Act on 
September 30, 1983, the designated employee bargaining agency is The Labourers’ International 
Union of North America and The Labourers’ International Union of North America, Ontario Pro- 
vincial District Council. 


o. The Board further finds that this is an application for certification within the meaning of 
section 119 of the Labour Relations Act and is an application made pursuant to section 144(1) of 
the Act which provides that: 


An application for certification as bargaining agent which relates to the industrial, commercial 
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and institutional sector of the construction industry referred to in clause 117(e) shall be brought 
by either, 


(a) employee bargaining agency; or 


(b) one or more affiliated bargaining agents of the employee bargaining agen- 
cy, 


on behalf of all affiliated bargaining agents of the employee bargaining agency and the unit of 
employees shall include all employees who would be bound by a provincial agreement together 
with all other employees in at least one appropriate geographic area unless bargaining rights for 
such geographic area have already been acquired under subsection 3 or by voluntary recogni- 
tion. 


10. The Board further finds, pursuant to section 144(1) of the Act, that all construction 
labourers in the employ of the respondent in the industrial, commercial and institutional sector of 
the construction industry in the Province of Ontario and all construction labourers in the employ of 
the respondent in all other sectors in the County of Simcoe and the District Municipality of Musko- 
ka, save and except non-working foremen and persons above the rank of non-working foreman, 
constitute a unit of employees of the respondent appropriate for collective bargaining. 


ii: The Board is satisfied on the basis of all the evidence before it that more than fifty-five 
per cent of the employees of the respondent in the bargaining unit, at the time the application was 
made, were members of the applicant on November 13, 1986, the terminal date fixed for this appli- 
cation and the date which the Board determines, under section 103(2)(j) of the Labour Relations 
Act, to be the time for the purpose of ascertaining membership under section 7(1) of the said Act. 


12: Section 144(2) of the Act, which states in part as follows, provides for the issuance of 
more than one certificate if the applicant has the requisite membership support: 


..., the Board shall certify the trade unions as the bargaining agent of the employees in the bar- 
gaining unit and in so doing shall issue a certificate confined to the industrial, commercial and 
institutional sector and issue another certificate in relation to all other sectors in the appropriate 
geographic area or areas. 


[emphasis added] 


Therefore, pursuant to section 144(2) of the Act, a certificate will issue to the applicant affiliated 
bargaining agent on its own behalf and on behalf of all other affiliated bargaining agents of the 
employee bargaining agency named in paragraph 8 above in respect of all construction labourers in 
the employ of the respondent in the industrial, commercial and institutional sector of the construc- 
tion industry in the Province of Ontario, save and except non-working foremen and persons above 
the rank of non-working foreman. 


13. Further, pursuant to section 144(2) of the Act, a certificate will issue to the applicant 
trade union in respect of all construction labourers in the employ of the respondent in the County 
of Simcoe and the District Municipality of Muskoka, excluding the industrial, commercial and 
institutional sector, save and except non-working foremen and persons above the rank of non- 
working foreman. 
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0674-86-R Toronto Printing Pressmen & Assistants’ Union Local 10, Subordinate 
to G.C.I.U., Applicant, v. Hartley Gibson Company Limited, Respondent 


Certification - Trade Union Status - Union Successor Status - Whether merger of two 
international unions causing local to lose its status as a trade union - Applicant not entitled to pre- 
sumption of status unless name identical with name used in previous proceeding - Use of name other 
than legal name not fatal to proof of status 


BEFORE: G. T. Surdykowski, Vice-Chairman, and Board Members J. A. Rundle and J. Sarra. 


APPEARANCES: Stephen Krashinsky and Bill Hall for the applicant; David N. Corbett and Ruby 
Thomas for the respondent. 


DECISION OF THE BOARD; November 6, 1986 


il This is an application for certification in which the applicant requested the taking of a 
pre-hearing representation vote. In accordance with its usual practice, the Board appointed a 
Labour Relations Officer to meet with the parties to try to settle the voting constituency and the 
voters’ list. The parties were in substantial agreement with respect to the description of the bar- 
gaining unit and the voting constituency. The sole outstanding issue between them in that respect is 
whether or not the position of “foreman” should be included in the bargaining unit. The appli- 
cant’s position is that the incumbent ‘“‘foreman”’ exercises managerial functions within the meaning 
of section 1(3)(b) of the Labour Relations Act. The respondent takes the contrary position. 


om By decision dated June 25, 1986, a differently constituted panel of the Board (‘‘the 
Gray panel’’) directed that a pre-hearing representation vote be taken the proviso that if Bill 
Lyons, the individual whose status is in dispute, voted, his ballot would be segregated. The voting 
constituency was described in accordance with the bargaining unit claimed to be appropriate by the 
respondent as follows: 


all employees of the respondent in the Municipality of Metropolitan Toron- 
to, save and except production manager, persons above the rank of prod- 
uction manager, office and sales staff, and persons regularly employed for 
not more than twenty-four hours per week. 


S. In addition, the Gray panel found as follows: 


5. It appears from the check of the Board’s files that the Board has not in any previous proceed- 
ing found the applicant to be a trade union within the meaning of clause 1(1)(p) of the Labour 
Relations Act under the name “Toronto Printing Pressmen & Assistants’ Union Local 10. Sub- 
ordinate to G.C.I.U.”’ It will therefore be necessary for the applicant to establish, at a hearing 
conducted after the vote, that it is a “‘trade union’’. We note that the organization named in the 
membership applications filed herein is “Toronto Printing Pressmen & Assistants’ Union Local 
10 Subordinate to Graphic Communications International Union’, a name different from the 
one in which the applicant has applied for certification. The ballot box will be sealed and the 
ballots not counted pending resolution of these issues. 


4. The representation vote was held on the employer’s premises on July 4, 1986. No state- 
ment of objections and desire to make representations was filed with the Board within the time 
fixed under section 70(1) of the Board’s Rules of Procedure following the taking of a vote. In addi- 
tion, the parties agreed in writing to an immediate counting of the ballots, other than the segre- 
gated ballot. The results of the voting are such that regardless of the eligibility of the disputed indi- 
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vidual to vote and the way in which he might have cast his ballot, more than fifty percent of the 
respondent’s employees have voted in favour of trade union representation. Accordingly, the 
Board scheduled the matter for hearing for the purpose of dealing with the issues set out by the 
Gray panel supra. 


Do: At the hearing of the matter on October 3, 1986, counsel for the applicant referred the 
Board to an earlier proceeding before the Board in Orchid Label and Printing Co. Ltd., (Jan. 2/86, 
Board File No. 2168-86-R) in which the Board found that the applicant, identified in the title of the 
proceeding as Toronto Printing Pressmen & Assistants Union Local No. 10, was a trade union 
within the meaning of section 1(1)(p) of the Act. Counsel also relied on the application for certifi- 
cation in that proceeding on which union is equivalent to finding that the Toronto Printing Press- 
men & Assistants’ Union Local 10 Subordinate to: G.C.I.U. is a trade union and that it is, pur- 
suant to the provisions of section 105 of the Act, prima facie evidence in this proceeding of the 
status of the applicant as a trade union. 


6. The majority of the Board (Board Member Sarra dissenting) disagreed. On its face, the 
Board’s decision in Orchid Label and Printing Co. Ltd., supra, arose out of an agreement between 
the parties which resolved all of the matters in dispute between them and dispensed with a formal 
hearing into the matter. Further we are not entitled to go behind the finding of trade union status 
in the Board’s decision. In the title of the Board’s decision, the applicant is identified as being ‘“To- 
ronto Printing Pressmen & Assistants’ Local No. 10” and it is only that entity, and no other, that 
was found by the Board to be a trade union within the meaning of section 1(1)(p) of the Act. Sec- 
tion 105 of the Labour Relations Act sets up a rebuttable evidentiary presumption of trade union 
status for organizations that the Board has previously found to be a trade union. Because of the 
nature of that provision, an applicant in certification proceedings is not entitled to the benefit 
thereof unless its name is identical to that which the. Board has previously found to be a trade 
union. Even a relatively minor difference in name may reflect that an applicant with a name ‘“‘simi- 
lar to” or even “substantially the same as”’ that of an organization previously found to be a trade 
union is either an entirely different entity or that it has undergone some change which may result in 
it being a trade union no longer. It was therefore the view of the majority that the applicant in this 
proceeding is not entitled to the benefit of section 105 of the Act and that is was necessary for it to 
establish its status as a trade union independently. 


I. The sole witness who testified before the Board was A. William Hall, president of the 
applicant. There is no material dispute on the facts. 


8. In 1882, an organization called the Toronto Printing Pressmen’s Union Local 10 broke 
away from what was identified as the ““Typographical Union.” In 1895, the organization’s member- 
ship base was broadened and it became known as the Toronto Printing Pressmen & Assistants’ 
Local Union 10. A document identified as the Constitution and By-laws of that organization, 
adopted in October, 1957, shows its name to be “‘Toronto Printing Pressmen and Assistants’ Union 
No. 10 subordinate to The International Printing Pressmen and Assistants’ Union of North Ameri- 
ca’, the latter being identified as the founding body. That same document was identified by Mr. 
Hall as being the Constitution of the applicant. In 1973 (according to Exhibit 4 and not 1968 or 
1969 as recollected by Mr. Hall), as a result of a merger between the International Printing Press- 
men and Assistants’ Union of North America and The International Stereotypers and Electrotyp- 
ers Union, this same organization came to be known as the ““Toronto Printing Pressmen & Assist- 
ants’ Union Local No. 10, subordinate to: International Printing and Graphic Communications 
Union’. On at least two separate occasions, in David Printing Limited, (Board File No. 1572-76- 
R) and Kohl & Madden Printing Inc. Company of Canada Limited (Board File No. 1160-79-R), 
this latter name was found by the Board to be that of a trade union within the meaning of the 
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Labour Relations Act and had certificates issued to it. The words “subordinate to” identified the 
Toronto Printing Pressmen and Assistants’ Union Local No. 10 as being affiliated with and a local 
of the International Printing and Graphic Communications Union which, as its name suggests, was 
an international trade union. 


9. Subsequently, as a result of discussions between the International Printing and Graphic 
Communications Union and the Graphic Arts International Union, those two organizations caused 
there to be drafted an agreement for merger between them and a proposed constitution for the 
merged organization. The name proposed for the new organization was the Graphic Communica- 
tions International Union. Both international unions held referendum ballots pursuant to their 
constitutions, and the members of both voted in favour of the merger. Accordingly, effective July 
1, 1983, the Graphic Communications International Union came into existence and the two merg- 
ing bodies ceased to exist. The merger agreement included the following provisions: 


The International Printing and Graphic Communications Union and the Graphic Arts Interna- 
tional Union, both affiliated with the AFL-CIO and the CLC, agree to create an establish a sin- 
gle labor organization through the process of merger. Both unions themselves are the product of 
prior mergers. By this merger, they bring that much closer the ultimate and strongly desired 
goal of one International Union for the entire graphic communications industry, with greater 
job security and economic prosperity for the thousands of men and women who contribute their 
labor to produce the diverse quality products of the industry. 


They agree upon the following objectives, purposes, principles and procedures to accomplish 
merger, the following policies to make the merger more effective, and the following basis upon 
which the merged organization shall function. 


Labor unions exist primarily for purposes of organizing the unorganized and achieving decent 
wages and working conditions through collective bargaining. Merger will strengthen the collec- 
tive bargaining process by eliminating the wasteful competition among unions and will provide 
obvious advantages for the members and the employers. Merger, combining our resources for 
the purpose of effectively organizing the industry, presents tremendous opportunities to 
advance the welfare of the combined membership in dealing with the identical problems the 
merging unions face. In short, this merger will radically alter for the better, our ability to repre- 
sent our membership in the graphic communications industry. 


Second, all IP & GCU Conferences and GAIU Regional Conferences and Chartered Locals will 
continue to exist according to their Constitutions and Bylaws. All Locals, Councils, and Confer- 
ences of the merging Internationals will automatically become Locals, Councils, and Confer- 
ences of the Graphic Communications International Union. 


The Constitution provides that all Local Unions of each International Union shall automatically 
become Local Unions of the GCIU upon the effective date of merger and hold charters issued 
by the GCIU. 


It is necessary to have a uniform system of designating Local Unions. The Constitution provides 
that each Local Union shall be designated as Graphic Communications Union Local (number) 
followed by a letter or symbol denoting craft or division. A special letter or symbol will indicate 
that a Local Union is totally merged, representing members from all major divisions. 


It is clear that a local of either of the merging organizations, of which Toronto Printing Pressmen 
and Assistants’ Union Local No. 10 subordinate to International Printing and Graphic Communi- 
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cations union was one, continued as a local of the new Graphic Communications International 
Union. 


10. The proposed constitution was adopted by the new international union and governs that 
organization to this day. Among other things, it stipulates that: 


Section 3. The objectives of the International Union shall be: 


b. to advance and extend the economic and other welfare interests of its members, including 
their job security and job opportunities by the establishment and implementation of laws and 
policies designed to accomplish such results and by continued improvement in the terms of col- 
lective bargaining agreements. 


ile Pursuant to Chapter 3.3 of the International Constitution, a Charter dated July Ist, 
1983 was issued by the International Union which recognized the Toronto Printing Pressmen and 
Assistants’ Local Union Local No. 10, subordinate to International Printing and Graphic Commu- 
nications Union as Local 10-C of the Graphic Communications International Union. Chapter 3.3 
states: 


Ch.3.3. Charters shall be issued by the GCIU designating each Local Union as Graphic Com- 
munications Union Local (number) followed by a letter or symbol denoting craft or division. 
Any variation from this form must be approved by the General Board. 


(a) On the effective date of this Constitution, all Locals Councils and Conferences of the IP & 
GCU and the GAIU shall be Locals, Councils and Conferences of the Graphic Communications 
International Union as fully as if originally chartered by the International, and all International 
Members of each of the merging Unions shall be International Members of the Graphic Com- 
munications International Union. The Constitution, Bylaws and governing practices of the 
Locals, Councils and Conferences shall continue in full force and effect, except that any provi- 
sions thereof, in conflict with this Constitution and the Laws of the International, shall be inop- 
erative and of no further force and effect after a reasonable period as is an unavoidable incident 
of merger.... 


1 Since 1895, the applicant has been known as the Toronto Printing Pressmen & Assist- 
ants’ Union Local No. 10. From time to time other notations were added to denote affiliation with 
an international union. Evidently, the merger which created the Graphic Communications Interna- 
tional Union did not change that situation so that subsequent to that merger the applicant operated 
as the ‘“Toronto Printing Pressmen & Assistants’ Union Local No. 10 subordinate to the Graphic 
Communications International Union’’. Nor did the merger have any other impact of substance. 
The applicant continued to operate with a high degree of autonomy; the local constitution and by- 
laws were unchanged; its officers and business agents remained the same; its offices did not change 
locations; there was no change in its bank account; and there was no change in the collective bar- 
gaining activity or administration. Toronto Printing Pressmen & Assistants’ Union Local No. 10 
subordinate to Graphic Communications International Union has subsisting collective bargaining 
relationships with a number of employers in the Toronto area. On the collective agreements with 
those employers, the acronym “G.C.I.U.” appears in place of ‘““Graphic Communications Interna- 
tional Union” in the applicant’s name. There is a pride and tradition associated with the name 
Toronto Printing Pressmen & Assistants’ Union Local No. 10 which, according to Mr. Hall, is the 
reason why the applicant continues with that name instead of adopting the name in the Charter 
issued to it. Evidently, even correspondence from the International Union is addressed to the ““To- 
ronto Printing Pressmen & Assistants’ Union Local No. 10 subordinate to Graphic Communica- 
tions International Union”’. 
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ES It is not disputed that the Toronto Printing Pressmen & Assistants’ Union Local No. 10 
and the Toronto Printing Pressmen’s & Assistants’ Union Local No. 10 subordinate to Interna- 
tional Printing and Graphic Communications Union were one and the same organization which 
was a trade union within the meaning of the Act. However, counsel for the respondent submits 
that the merger that created the Graphic Communications International Union caused it to cease 
to exist effective July 1st, 1983; that is, the merger had the effect of creating a new organization 
which, though it may itself be a trade union, is not the applicant. In addition, the respondent 
argued that there is a reasonable expectation of confusion in the minds of the employees as to 
which union they were joining such that the Board should disregard both the documentary evi- 
dence filed and the result of the representation vote. On both, or either, of these grounds, submits 
the respondent, this application should be dismissed. In the alternative, the respondent submits 
that the name of the applicant should be amended to reflect its actual (that is, its legal) name and 
that another representation vote should be held. The respondent does not rely upon the applicant’s 
use of the acronym ““GCIU” in the application in the place of Graphic Communications Interna- 
tional Union as a basis upon which the Board should reject the application. 


14. The applicant maintains that the merger changed nothing of substance and that the 
applicant is the same trade union now as it was prior to July Ist, 1983. Counsel correctly notes that 
there is no evidence of any actual confusion on the part of the employees, that no employee has 
come forward to complain, and that the applicant was the only union soliciting the support of the 
employees at any material time. 


fi: Because the certification of trade unions in this province is based primarily upon an 
assessment of a trade union’s support as evidenced by membership records filed in support of an 
application, the Board places heavy reliance on the membership evidence filed by the union. In 
this case, we also have evidence in the form of the results of a representation vote. Nevertheless, 
whether or not a union is entitled to even a vote is dependent upon the Board being satisfied that it 
has a requisite level of support which is evidenced by the documentary evidence of membership 
filed by the union. As a result, and because the documentary membership evidence is a form of 
hearsay which is not disclosed to the employer and which is not subject to cross-examination, the 
Board requires that the nature and quality of that evidence meet a high standard. Any arguable 
irregularities or deficiencies in that documentary evidence will at the very least serve to complicate 
the processing of an application for certification and contribute to cost and delay. Often such prob- 
lems are minor and easily avoided by an applicant trade union that exercises reasonable care. 


16. In its application for certification, the applicant chose to use the acronym “G.C.I.U.” in 
its name rather than setting out ““Graphic Communications International Union” in full. Naturally, 
it was the name that appears on the application that was used in all documents generated by the 
application, including the Form 7 Notice to Employees of Application and Request for Pre-Hear- 
ing Vote and the Form 69 Notice of Taking of Vote. Because the full name, not the acronym, were 
used on the combination membership applications and receipts filed with the Board in support of 
the application, the documentary evidence does not refer precisely to the applicant as described in 
the application or Board documents. While the Board ought not be unduly technical in such mat- 
ters, such a lack of precision should be discouraged. However, no allegation of actual confusion or 
objection with respect to this discrepancy has been made by any party with an interest in the pro- 
ceedings and the evidence before us demonstrates that the variations in nomenclature creates no 
real basis for expecting that there was any confusion amongst the employees as to what they were 
joining or voting for. Moreover, we are satisfied that ‘“Toronto Printing Pressmen & Assistants’ 
Union Local No. 10, subordinate to G.C.I.U.” and “Toronto Printing Pressmen & Assistants’ 
Union Local No. 10 subordinate to Graphic Communications International Union” are, and were 
understood to be, the same organization. 
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ie: The more difficult issue is the question of the status of the applicant as a trade union. 
Section 1(1)(p) of the Labour Relations Act provides as follows: 


1.-(1) In this Act, 


(p)‘‘trade union” means an organization of employees formed for purposes that include the 
regulation of relations between employees and employers and includes a provincial, national, or 
international trade union, a certified council of trade unions and a designated or certified 
employee bargaining agency. 


18. Apart from section 1(1)(p), the legislation is silent with respect to the form or structure 
of trade unions. The Board has no authority to look beyond the statutory definition or the regulate 
the internal workings or constitutional arrangements of an organization of employees that other- 
wise meets the statutory definition (CSAO National (Inc.) v. Oakville Trafalgar Memorial Hospital 
Association et al. (1972) 26 D.L.R. (3d) 63 (Ont. C.A.); Emery Industries Limited, [1980] OLRB 
Rep. March 316). In this case, the issue is whether the present applicant is the same organization 
as that which was found by the Board to be a trade union prior to July 1st, 1983 or whether the 
merger of international unions that was effective that date had the effect of causing the present 
applicant to lose its status as a trade union. In order to make this determination, the Board must 
look to what changes, including any constitutional or name changes, there have been in the form 
and structure of the organization, and the circumstances under which these occurred. A review and 
assessment of these facts enables the Board to decide whether there has been a fundamental 
change in the organizations sufficient to affect its status as a trade union, or that the changes, if 
any, are minor alterations in form and structure which have no such impact. (Food Corp. Limited, 
[1983] OLRB Rep. May 636; Consumers Distributing Company Limited, [1981] OLRB Rep. May 
509; Coca Cola Ltd., [1975] OLRB Rep. Nov. 862; The Spectator, [1974] OLRB Rep. April 235). 


19: In Food Corp Limited, supra, which was also an application for certification, the res- 
pondent employer made a similar argument, based on somewhat different but analogous facts, to 
that being put forward by the respondent in this proceeding. In that case, the applicant for certifi- 
cation was undergoing certain structural and name changes coincidentally with its campaign to 
organize the employees of the respondent. More specifically, Local 75 of the Hotel, Restaurant 
and Cafeteria Employees Union affiliated with the Hotel and Restaurant Employees and Barten- 
ders International Union, AFL-CIO-CLC. As a result, the names of both were changed; to Hotel 
Employees and Restaurant Employees Union Local 75 and Hotel Employees and Restaurant 
Employees International Union respectively. In addition, a number of smaller locals of the parent 
International Union were merged with or ‘folded into’ Local 75. The Board had the following com- 
ments: 


10. The above-noted transactions changed the name, size, and responsibilities of Toronto Local 
75, but there was no substantive or structural change. All of the officers of the Local remain the 
same. The business agents remain the same. The address remains the same. The bank account 
remains the same. Collective bargaining activity and the administration of existing collective 
agreements has gone on just as before. Local 75 has a number of subsisting collective bargaining 
relationships with employers in the Toronto area, and in respect of those relationships, Local 75 
has continued to perform its role and fulfill its responsibilities as the employees’ bargaining 
agent. No employer has raised any question about this, and it is acknowledged by the respon- 
dent that even if Local 75 under its “‘old name” and Local 75 under its ‘“‘new name” were to be 
treated as two entirely separate entities (rather than the same entity with a slightly different 
name), both would clearly be ‘trade unions” within the meaning of section 1(1)(p) of the 
Labour Relations Act. It is also agreed that there is no other trade union operating in Ontario or 
in Toronto which could be confused with Local 75 under either its old or new name. No other 
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union has sought to organize the respondent’s employees. The only union on the scene is Local 
TS: 


11. The problem in this case arises from the various ways in which the applicant refers to itself 
on the various documents associated with this proceeding. The application itself, made on Janu- 
ary 18, 1983, was filed mistakenly under the name “Hotel, Restaurant & Cafeteria Employees 
Union, Local 75” - the ‘told name”’ for the Toronto Local and the name in which the earlier 
application had been filed several months before. The old application was referred to as a prece- 
dent when the union filed the present application, and, in consequence, the old name was 
mechanically but mistakenly inserted in the style of cause. The membership documents filed in 
support of the application are of two different kinds. One group of cards is headed “‘APPLI- 
CATION FOR MEMBERSHIP in the HOTEL AND RESTAURANT EMPLOYEES’ AND 
BARTENDERS’ INTERNATIONAL UNION affiliated with AFL - CIO CANADIAN 
LABOUR CONGRESS”; and indicates a place where the employee makes application to 
become a member of HOTEL AND RESTAURANT EMPLOYEES’ AND BARTENDERS’ 
INTERNATIONAL UNION Local No. 75. These cards, more or less conform to the old name 
for the parent and local union, except that the latter has more recently included a reference to 
Cafeteria Employees. By signing such card, the employee is joining Local 75 of a hotel and res- 
taurant employees’ union affiliated to an international parent union. The other group of cards 
has a preamble APPLICATION FOR MEMBERSHIP in the HOTEL EMPLOYEES’, RES- 
TAURANT EMPLOYEES’, INTERNATIONAL UNION and there follows a space wherein 
the individual employee makes application to become a member of HOTEL, RESTAURANT 
AND CAFETERIA EMPLOYEES’ UNION LOCAL 75S. In the case of these cards, the 
preamble reflects the new name of the International, but the traditional name of Local 75. 
Again, however, it is obvious that the employee is joining Local 75 of the hotel and restaurant 
employees’ union which has an affiliation with its American parent union. The literature sup- 
porting the organizing campaign also refers to the union which employees are invited to join as 
the ““Hotel, Restaurant and Cafeteria Employees’ Union - Local 75 of Hotel and Restaurant 
Employees’ and Bartenders’ International Union’. And there is reference to “Hotel Employ- 
ees’ and Restaurant Employees’ International Union AFL-CIO” too. Finally, in accordance 
with the way in which the applicant initially styled this proceeding, employees were asked to 
vote upon whether or not they wish to be represented by the Hotel, Restaurant & Cafeteria 
Employees Union, Local 75. 


15. The Board acknowledges that the union’s organization campaign in this case coincided with 
certain structural and nominal changes to Hotel, Restaurant & Cafeteria Employees Union, 
Local 75; however, even so, it is evident that the union has been rather lax and sloppy in the 
conduct of its campaign through the use of membership cards and literature which do not refer 
precisely to the local union’s correct name. Such laxity should not be encouraged. On the other 
hand, the evidence before us demonstrates beyond doubt that, despite certain variations in 
nomenclature, there has been no substantive change in the legal identity of Local 75, which was 
and continues to be a trade union within the meaning of section 1(1)(p) of the Act; nor is there 
any real basis for confusion as to what the employees were joining or voting for. In our view, it 
would be unduly technical (as well as inequitable) if we were to disregard the desires of the 
employees for trade union representation as expressed on both the membership cards and the 
secret ballot vote. This is not a case, for example, where individuals could have been confused 
about whether they were joining one local or another, or a local versus a parent body. In such 
circumstances, different considerations might well apply. Here, however, there has only been 
one union on the scene from the outset and we do not think there is any reasonable basis for 
concluding that the employees did not know what they were voting for. We note, once again, 
that no employee has made any such assertion. 
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In our view, the observations and reasoning in Food Corp. Limited are equally apposite 
here. It is clear that a local union of the International Printing and Graphic Communications 
Union, which the applicant was prior to July Ist, 1983, continued as a local union of the new 
Graphic Communications International Union. The difficulty in this case is that, as evidenced by 
the Charter issued to it, the legal name of the applicant changed as a result of the merger that gave 
birth to the new International Union, but it continued to use the same name after as before the 
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merger with the exception that the words ‘“‘Subordinate to Graphic Communications International 
Union” replace the words “Subordinate to: International Printing and Graphic Communications 
Union” after “Toronto Printing Pressmen & Assistants’ Union Local No. 10.” This was the only 
external reflection of the internal changes undergone by the applicant pursuant to the merger and 
new constitution of the new International Union. We are satisfied, on the evidence before us, that 
there has been a constitutional continuity which is indicative of a continuation of identity of the 
applicant. Although there are practical reasons, including the speed with which matters are 
processed by the Board, why a trade union might not want to be known by any name other than its 
legal name, there is no reason in law why it cannot carry on business under a name other than that 
legal name, so long as it does not do so for any improper purpose. We are satisfied that the appli- 
cant did not lose the essential characteristics of a trade union that it possessed prior to July Ist, 
1983 as a result of the merger that was effective that date. 


Ze In any event, the evidence before the Board leaves us satisfied beyond any doubt that 
the applicant is an organization of employees that has purposes which include the regulation of 
relations between employees and employers. 


Pipes The Board therefore finds that the applicant is a trade union within the meaning of sec- 
tion 1(1)(p) of the Labour Relations Act. 


ORE In view of the matter remaining in dispute, the Board hereby appoints a Labour Rela- 
tions Officer to inquire into and report to the Board on the status, duties and responsibilities of the 
person classified by the respondent as foreman; namely Bill Lyons. 


24. On the basis of the evidence before the Board and in view of the fact that the ultimate 
determination of the matter remaining in dispute with respect to the description of the bargaining 
unit cannot materially affect the Board’s determination in this regard, we are satisfied that more 
than thirty-five percent of the employees in the bargaining unit, at the time the application was 
made, were members of the union within the meaning of section 1(1)(1) of the Act. It is also evi- 
dent, having regard to the results of the representation vote, that whether or not the “foreman”’ is 
included in the unit, more than fifty percent of the ballots cast were cast in favour of trade union 
representation by the applicant. Accordingly, the Board, pursuant to its discretion under section 
6(2) of the Act and pending the final resolution of the composition of the bargaining unit, hereby 
certifies the Toronto Printing Pressmen & Assistants’ Union Local No. 10, subordinate to 
G.C.I.U. as bargaining agent for a bargaining unit described as follows: 


all employees of the respondent in the Municipality of Metropolitan Toron- 
to, save and except foremen, production manager, persons above the rank of 
foreman and production manager, office and sales staff, and persons regu- 
larly employed for not more than 24 hours per week. 


Ose A formal certificate must await the final determination of the bargaining unit. 
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0807-85-R; 0808-85-M The International Association of Bridge, Structural and 
Ornamental Ironworkers, Local 700, Applicant, v. John Hayman & Sons Com- 
pany, Limited, and Ontario and King Limited, Respondents 


Bargaining Rights - Construction Industry - Reconsideration - Whether certificate of 
accreditation and subsequent operation of province-wide bargaining provisions of Act had effect of 
binding employer to current province-wide agreement 


BEFORE: N. B. Satterfield, Vice-Chairman, and Board Members J. Wilson and L. C. Collins. 
DECISION OF THE BOARD; November 13, 1986 


8 The Board has received a request from the solicitors for the applicant for reconsidera- 
tion of its decision in these matters. Since the parties had agreed that the application in Board File 
No. 0808-85-M be adjourned sine die pending disposition of the application in Board File No. 
0807-85-R, the Board’s decision related to the latter application. This is an application made pur- 
suant to sections 1(4) and 63 of the Labour Relations Act. The Board’s decision was with respect to 
a narrow issue relating to whether the applicant had bargaining rights for ironworkers employed by 
the respondent John Hayman & Sons Company, Limited (‘““Hayman’’) on structural steel work 
pursuant to the provincial agreement between the Ontario Erectors Association and the ironwork- 
ers designated employee bargaining agency. The Board had accepted the parties’ request to decide 
that issue before proceeding further with the application. To that end, the parties agreed that the 
Board should assume, without finding, that the article set out below established bargaining rights 
for the applicant respecting ironworkers employed by Hayman on structural steel erection. The 
article is contained in the collective agreement for rodmen between the applicant and the London 
and District Construction Association (“the Construction Association”), in effect from May 1, 
1971 to April 30, 1973 to which Hayman was bound. The issue is whether those bargaining rights, 
through a chain of events leading up to the first and subsequent ironworkers (not rodmen) provin- 
cial agreements, have operated to bind Hayman to the ironworkers provincial agreement in effect 
at the time these applications were made. 


Z. The Board found that Hayman had not become bound to the ironworkers provincial 
agreement as a result of the bargaining rights assumed to have been established by Article 29 in the 
1971-73 collective agreement between the applicant and the Construction Association. 


5. The letter requesting that the Board reconsider its decision reads in substantial part as 
follows: 


This request for reconsideration is based on the failure of the Board in its Decision to consider 
the arguments advanced by counsel in the course of the Board hearing. The aspects of the repre- 
sentations which were not dealt with at all in the course of the Decision are as follows: 


(a) At the time of the making of the Application for Accreditation, there had been no 
abandonment of steel erection bargaining rights set forth in Article 29 in the succes- 
sion of collective agreements from 1965 to 1971. Hence, such bargaining rights, if vol- 
untarily recognized upon a true construction of Article 29, remained in effect at the 
time of the subject Application for Accreditation and thereafter within the Provincial 
Bargaining provisions of the Act; 


(b) in the alternative, if the Board considered the Union’s bargaining rights to have been 
abandoned by the omission of Hayman from the list of employers filed in the Appli- 
cation for Accreditation, then such rights were voluntarily recognized anew by the 
inclusion of Article 29 within the terms of the 1973-75 Collective Agreement. 
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No Abandonment of Bargaining Rights prior to the 1973-75 Collective Agreement 





The parties acknowledged before the Board that a series of collective agreements from 1965 to 
and including the Collective Agreement May 1, 1971 until April 30, 1973 contained the opera- 
tive provision creating steel erection bargaining rights in Article 29, subject to the Board con- 
struing the said provisions. The Board acknowledges in its Decision that, 


‘The bargaining rights of a trade union under a Collective Agreement flow from the 
Agreement and remain in effect until they are terminated by the Board (see the 
Board’s Decision in Dravo of Canada Limited [1977] O.L.R.B. Rep. Sept. 568 at 
para. 10), or are voluntarily abandoned by the trade union.’ 


Further, the Board notes that the Applicant argued the continuation of bargaining rights and 
the inapplicability of the principle of abandonment by citing the decisions of the Board in 
Newman Bros. Limited [1981] O.L.R.B. Rep. June 750; Culliton Brothers Limited (1982] 
O.L.R.B. Rep. Mar. 357; and Thomas Construction (Galt) Limited O.L.R.B. File No. 0035-82- 
M, unreported, July 9, 1982. The Board however failed to deal with the argument and applica- 
bility of these cases to the principle of abandonment and its inter-relationship with the Accredi- 
tation and Provincial Bargaining provisions of the Act. 


Clearly, the parties acknowledged that Hayman at all material times prior to the current griev- 
ance either performed steel erection with its own employees or sub-contracted such work in 
accordance with the terms and conditions of the operative steel erection collective agreements. 
Accordingly, there is no evidence upon which the Board can base a determination of voluntary 
abandonment of bargaining rights. Nor did the Board explicitly rule in the Decision that such 
abandonment had taken place. 


As admitted before the Board, Hayman was omitted inadvertently from the lists prepared in the 
course of the Accreditation Application and accordingly was omitted from the Accreditation 
Certificate. It is respectfully submitted that inadvertence cannot constitute voluntary abandon- 
ment. 


Accordingly, it is our submission that prior to 1971 bargaining rights in respect of steel erection 
were created through Article 29 and continue in the operative Accreditation Collective Agree- 
ments current to 1978 and thereafter with the advent of Provincial Bargaining and have not been 
abandoned. The Board Decision in fact specifically denies that the Applicant abandoned its bar- 
gaining rights with respect to steel erection by stating, 


‘On the contrary, to whatever extend [sic] Article 29 created any bargaining rights, 
the Board finds that those bargaining rights existed in the 1971-73 collective agree- 
ment and were preserved by renewal of that collective agreement in the form of the 
1973-75 agreement between the Construction Association and Local 700.’ 


[emphasis in original] 


The Board therefore must now undertake the true construction of Article 29 to determine 
whether that provision does in fact create steel erection bargaining rights. 


It is acknowledged that much of the time taken in our arguments before the Board was spent on 
the inter-relationship between the Application for Accreditation, the renewal of the 1973-75 
Rodmen Collective Agreement binding upon Hayman and the proper interpretation of the 
Accreditation provisions of The Labour Relations Act focusing upon the words, 


‘... And for such other employers for whose employees the trade union or council of trade 
unions may, after the date of the making of the application, obtained bargaining rights through 
certification or voluntary recognition...’ 


[emphasis in original] 


contained in Section 127(2) of the Act. The Board however must deal with the primary argu- 
ment of the Applicant although straight forward and less time-consuming. 


4. 





Voluntary Recognition Under Article 29 of the 1973-75 Collective Agreement 


If the Board considers the Applicant’s bargaining rights to have been abandoned by the omis- 
sion of Hayman in the list of employers filed in the Accreditation Application, then it is respect- 
fully submitted that such bargaining rights were voluntarily recognized or restored by means of 
the 1973-75 Collective Agreement. 


The Board acknowledges, in its Decision, 


‘There is little room for dispute that, if the facts establish the sequence of events 
described by counsel for Local 700, the bargaining rights established by Hayman’s 
alleged voluntary recognition of Local 700 following the Erectors Association Appli- 
cation for Accreditation, would be preserved in the current Ironworkers Provincial 
Agreement and Hayman would be bound to it. The linchpin of counsel’s argument is 
that Hayman, when it became bound through its agent the Construction Association 
to the 1973-75 Collective Agreement between that Association and Local 700, volun- 
tarily recognized Local 700 as the bargaining agent for Hayman’s employees covered 
by that Agreement.’ 


The Board and the parties reserved the construction of Article 29 to the second phase of hearing 
if necessary. Accordingly the Board cannot conclude that Article 29 does not constitute volun- 
tarily recognition as it appears in the 1973-75 Collective Agreement. The Board found that Arti- 
cle 29 as contained in the 1973-75 Collective Agreement was simply a renewal of bargaining 
rights current from 1965 through to 1973. The Board cannot simply dismiss this argument by 
simply stating, 


‘If Article 29 does constitute a voluntary recognition, Local 700 acquired its bargaining rights 
prior to the Application date [Application for Accreditation].’ 


The Board specifically agreed to defer the construction of Article 29 and its interpretation 
within the context of any operative collective agreement until the second phase of the case. 
Accordingly, it is respectfully submitted that the Board ought to reconsider its Decision dated 
April 10, 1986 and confirm the existence of rights under Article 29 which may, upon construc- 
tion of the said clause, constitute voluntary recognition of steel erection bargaining rights held 
by the Applicant Ironworkers, Local 700 in respect of employees of John Hayman & Sons Com- 
pany, Limited. 
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The Board disagrees that its decision fails to deal with the arguments made in the hear- 
ing by counsel for the applicant. The applicant’s primary theory of the case is set out at paragraph 
6 of the decision [now reported at [1986] OLRB Rep. April 513]. The Board’s analysis of that the- 
ory is set out at paragraphs 8 through 11, particularly paragraphs 8 and 11. The Board’s analysis 
and conclusion can be summarized by reference to the following sequence of events: 


(1) On March 20, 1971, the applicant and the Construction Association 
signed a collective agreement to be effective from May 1, 1971 to April 
30, 1973 containing the Article 29 quoted above. 


(2) On June 15, 1972 the Ontario Erectors Association applied for accredita- 
tion as the bargaining agent for all employers who employed ironworkers 
represented in collective bargaining by the applicant. 


(3) On April 1, 1973 the applicant and the Construction Association signed 
a renewal of the agreement in item (1) to be effective from May 1, 1973 
to April 30, 1975, containing the same Article 29. 


(4) On May 31, 1974 the Board issued a decision accrediting the Ontario 
Erectors Association as bargaining agent for all employers of ironwork- 
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ers for whom the applicant had bargaining rights. Paragraph 14 of the 
decision and the certificate of accreditation issued to the Ontario 
Erectors Association both list the names of the employers who were 
included in the unit of employers for which the certificate was issued. 


Ds The effect of that sequence of events can be described as follows. The 1971-73 collective 
agreement by operation of Article 29 contained bargaining rights for the applicant with respect to 
ironworkers performing structural steel erection employed by Hayman. Those bargaining rights 
were in effect on June 15, 1972 when the Ontario Erectors Association made its application for 
accreditation. Therefore Hayman’s name should have appeared on the list of employers for whom 
the applicant herein claimed bargaining rights and which it was obliged to file with the Board in 
response to the accreditation application. Subsequent to the application for accreditation, on April 
1, 1973, the applicant and the Construction Association signed the renewal agreement to be effec- 
tive May 1, 1973 until April 30, 1975. Article 29 continued in that agreement without change. Hay- 
man was still bound to the collective agreement. Thus the bargaining rights contained in the 1971- 
73 collective agreement continued uninterrupted in the 1973-75 agreement. As of May 1, 1973 
when the collective agreement became effective, no decision had been made with respect to the 
application for accreditation. The decision issued May 31, 1974. Paragraph 18 of the decision pro- 
vides that a certificate of accreditation be issued to the Ontario Erectors Association for the 
employers in the bargaining unit described in paragraph 4 of the decision in terms of employers of 
ironworkers for whom the applicant has bargaining rights. Paragraph 14 of the decision lists those 
employers. The certificate of accreditation lists the same employers as being covered by the certifi- 
cate. Hayman’s name is on neither list. Paragraph 18 also provides that the bargaining unit 
includes, pursuant to [section 127(2)] of the Act, “*... such other employers for whose employees 
the respondent may after June 15, 1972, obtain bargaining rights through certification or voluntary 
recognition...”’. 


6. The applicant argues that Hayman was captured by that “basket” provision in the certi- 
ficate of accreditation because Hayman had voluntarily recognized the applicant when Hayman 
became bound to the 1973-75 collective agreement between the applicant and the Construction 
Association. That would be correct if no bargaining rights existed prior to the signing of the agree- 
ment on April 1, 1973. The fact is that bargaining rights already existed in the predecessor 1971-73 
collective agreement. As the Board stated at paragraph 8 of its decision in these matters: 


... Those bargaining rights were continued in the 1973-75 agreement. The bargaining rights of a 
trade union under a collective agreement flow from the agreement and remain in effect until 
they are terminated by the Board (see the Board’s decision in Dravo of Canada Limited, [1977] 
OLRB Rep. Sept. 568 at para. 10), or are voluntarily abandoned by the trade union. Therefore, 
it cannot be said that the act of Hayman becoming bound to the 1973-75 collective agreement 
was an act of voluntarily recognizing [the applicant] as bargaining agent for Hayman’s ironwork- 
ers. On the contrary, to whatever extent Article 29 created any bargaining rights, the Board 
finds that those bargaining rights existed in the 1971-73 collective agreement and were preserved 
by renewal of that collective agreement in the form of the 1973-75 agreement between the Con- 
struction Association and [the applicant].... 


cf The facts agreed to by the parties which are set out in paragraph 4 of the Board’s deci- 
sion did not contain any facts which would allow the Board to conclude that, during the time Hay- 
man was bound to the 1971-73 collective agreement and before becoming bound to the 1973-75 
agreement, anything happened which terminated the applicant’s bargaining rights with respect to 
ironworkers employed by Hayman. Nor has the Board made any finding in its decision that the 
applicant voluntarily abandoned its bargaining rights for ironworkers employed by Hayman during 
that time. In fact, it is implicit in paragraph 8 of the Board’s decision quoted above that there has 
been no voluntary abandonment of bargaining rights. Therefore, the 1973-75 collective agreement 
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between the applicant and the Construction Association cannot be taken as a voluntary recognition 
by Hayman of the applicant as bargaining agent for the ironworkers employed by Hayman since 
the applicant already held those bargaining rights at the time the 1973-75 agreement came into 
effect on May 1, 1973. That is why Hayman was not captured by the “basket” provision of the cer- 
tificate of accreditation or by operation of section 128(4) of the Act. 


8. In the result, since Hayman was not listed by the accreditation decision or the certificate 
of accreditation as an employer included in the unit of employers bound by the certificate and, fur- 
ther, is not included by operation of section 128(4) of the Act, Hayman was not bound by the certi- 
ficate of accreditation issued to the Ontario Erectors Association and the Ontario Erectors Associ- 
ation did not become bargaining agent for Hayman respecting ironworkers engaged in the erection 
of structural steel. It follows, therefore, unless Hayman did something else to bind it to the collec- 
tive agreements subsequently entered into between the Ontario Erectors Association and the 
applicant, Hayman was not bound by those agreements. There are no facts before the Board of 
Hayman doing anything else which would have bound it to those agreements. That being the case, 
when the bargaining rights of the Ontario Erectors Association and the applicant were subse- 
quently subsumed into the first ironworkers provincial agreement, they did not include any bar- 
gaining rights held by the Ontario Erectors Association respecting Hayman or any bargaining 
rights held by the applicant respecting ironworkers employed by Hayman. 


sy That is why, at paragraph 12 of the Board’s decision in these matters, the Board found 
“... that John Hayman & Sons Company, Limited was not bound to the current provincial agree- 
ment between the Ontario Erectors Association and the Ironworkers Employee Bargaining 
Agency as a consequence of the certificate of accreditation which was issued to the Ontario 
Erectors Association on May 31, [1974].” 


10. The only issue before the Board was, as set out at paragraph S of its decision: 


.. whether there is a continuum of collective bargaining relationships between Hayman, the 
Construction Association, the Erectors Association, and Local 700 through to the current pro- 
vincial agreement which has bound Hayman to it.... 


The Board’s decision clearly has determined that issue and, in the process, has dealt with all of the 
applicant’s relevant arguments. Since the Board made no finding of voluntary abandonment by the 
applicant of its bargaining rights for ironworkers employed by Hayman, and since the applicant 
was relying on the cases cited at paragraph 7 of the Board’s decision to support its argument that 
Hayman could not now rely on a defense that the applicant had abandoned its bargaining rights for 
ironworkers employed by Hayman, it was unnecessary for the Board to deal directly with the 
applicant’s argument. 


11. It is obvious that the matters raised in the applicant’s request for reconsideration were 
fully argued at the hearing and addressed directly in the reasons for the Board’s decision. There- 
fore, since the basis of the request for reconsideration is that the Board’s decision failed to deal 
with the applicant’s argument and, further, given the need for and importance of finality in the 
Board’s decisions, the Board declines to exercise its discretion under section 106(1) of the Labour 
Relations Act to reconsider its decision in these matters. 
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2237-86-R; 2336-86-R National Automobile, Aerospace and Agricultural Imple- 
ment Workers of Canada (CAW-Canada), Applicant, v. Koehring Canada, A 
Unit of AMCA International Ltd., Respondent, v. International Brotherhood of 
Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Helpers, AFL-CIO- 
CFL, Lodge #275, Intervener #1, v. International Association of Machinists and 
Aerospace Workers, Intervener #2; International Association of Machinists and 
Aerospace Workers, Applicant, v. Koehring Canada, A Unit of AMCA Interna- 
tional Limited, Respondent 


Certification - Practice and Procedure - Pre-hearing Vote - Subsequent certification 
application filed before terminal date fixed for first certification application - First applicant 
requesting a pre-hearing vote while subsequent one not - Subsequent applicant permitted to amend 
application to request pre-hearing vote 


BEFORE: Owen V. Gray, Vice-Chairman, and Board Members J. M. Stamp and H. Kobryn. 
DECISION OF THE BOARD; November 28, 1986 


iF In Board File No. 2237-86-R, the applicant applied on November 4, 1986, for certifica- 
tion as exclusive bargaining agent for a unit of employees of the respondent presently represented 
in collective bargaining by intervener #1. In its application, the applicant in that file requested that 
a pre-hearing representation vote be taken. The terminal date fixed for that application was 
November 18, 1986. 


2 On November 17, 1986, intervener #2 applied in Board File 2336-86-R for certification 
with respect to the same bargaining unit of employees of the respondent. It did not initially request 
in its application that a pre-hearing representation vote be taken. This latter application is a ‘“‘sub- 
sequent application” within the meaning of subsection 103(3) of the Labour Relations Act (‘‘the 
Act’), which provides: 


103.-(3) Notwithstanding sections 5 and 57, where an application has been made for certification 
of a trade union as bargaining agent for employees in a bargaining unit or for a declaration that 
the trade union no longer represents the employees in a bargaining unit and a final decision of 
the application has not been issued by the Board at the time a subsequent application for such 
certification or for such a declaration is made with respect to any of the employees affected by 
the original application, the Board may, 


(a) treat the subsequent application as having been made on the date of the 
making of the original application; 


(b) postpone consideration of the subsequent application until a final decision 
has been issued on the original application and thereafter consider the sub- 
sequent application but subject to any final decision issued by the Board on 
the original application; or 


(c) refuse to entertain the subsequent application. 


Be When a subsequent certification application is filed on or before the terminal date fixed 
for the original certification application, and neither applicant requests a pre-hearing representa- 
tion vote, the Board usually takes the approach described in paragraph (a) of subsection 103(3) 
and consolidates the processing and hearing of both applications, treating the subsequent appli- 
cation as though it were an application for certification by intervener under sections 10 and 11 of 
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the Board’s Rules of Procedure. The same approach can be taken when both applications request 
that a pre-hearing vote be conducted. In both situations, each applicant’s membership support is 
assessed with respect to persons employed in the appropriate unit as of the date the original appli- 
cation was filed, on the basis of written membership evidence filed by the terminal date fixed in the 
original application. When the applications are regular applications, membership support among 
those persons is assessed as of the date fixed under subsection 7(1) and clause 103(2)(j), which is 
usually the terminal date fixed in the original application. When the applications are “‘pre-hearing”’ 
applications, however, membership support must be assessed under subsections (2) and (4) of sec- 
tion 9 as of the date the original application was filed, and not the later terminal date. Simply put, 
cards signed after the application date do not count in a pre-hearing application, even if they have 
been filed by the terminal date. Because of this potentially critical timing difference, it is more 
likely in pre-hearing cases than in ordinary cases that a subsequent applicant might not want the 
Board to proceed under section 103(3)(a). The subsequent applicant’s wishes are, of course, a rele- 
vant consideration in the exercise of the Board’s discretion under subsection 103(3). 


4. For reasons set out in Bio Shell Inc., [1983] OLRB Rep. Mar. 318, the Board would not 
exercise its discretion in the manner contemplated by paragraph (a) of subsection 103(3) to consoli- 
date a proceeding in which there was to be a pre-hearing vote with one in which there was not. In 
Bio Shell, the original application was a regular application; the subsequent application, which had 
been filed before the terminal date in the original application, requested a pre-hearing vote. The 
Board exercised its discretion under subsection 9(2) not to direct a pre-hearing vote in the subse- 
quent application, thereby converting it into a regular application, and consolidated the appli- 
cations. 


D: This case initially presented the reverse of the situation in Bio Shell: the original appli- 
cation requested a pre-hearing vote, while the subsequent application, as filed, did not. Had that 
remained so, we could have consolidated these proceedings only by denying the first applicant’s 
request for a pre-hearing vote. Otherwise, we would have had to postpone consideration of the 
second application. While we would have been inclined to adopt the latter course, it became 
unnecessary to make that difficult choice. In response to the Board’s request to it for submissions 
on these matters, intervener #2 asked to amend its application to request a pre-hearing representa- 
tion vote and, further, asked that the Board exercise its discretion under subsection 103(3) in the 
manner contemplated in subparagraph (a) thereof. Both requests are hereby granted. 


6. Having permitted the amendment of the subsequent application to include a request for 
a pre-hearing representation vote and exercised our discretion under 103(3) to treat the subsequent 
application as having been made on the date of the making of the original application, these two 
proceedings are hereby consolidated and shall hereafter continue under the style of cause in Board 
File 2237-86-R as though intervener #2 had made an intervener’s application for certification 
therein. For reasons set out in the Board’s decision in Starways Distributors, [1986] OLRB April 
561, the employees affected by these proceedings are entitled to notice of the application for certi- 
fication by intervener #2. The Registrar is directed to prepare a notice to employees of that appli- 
cation in Form 7, suitably modified, and to forward an appropriate number of copies thereof to the 
respondent for posting together with the notice of taking of vote with respect to the representation 
vote hereinafter directed. 


7. It appears to the Board on an examination of the records of the applicant and the rec- 
ords of the respondent that not less than thirty-five percent of the employees of the respondent in 
the voting constituency hereinafter described were members of the applicant at the time the appli- 
cation was made. 
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8. It also appears to the Board on an examination of the records of intervener #2 and the 
records of the respondent that not less than thirty-five percent of the employees of the respondent 
in the voting constituency hereinafter described were members of intervener #2 at the time the 
original application was made. 


a; The parties agree that the appropriate voting constituency and bargaining unit in this 
matter is the unit of employees presently represented by intervener #1 in collective bargaining 
with the respondent. As that unit is described somewhat inelegantly in the existing collective agree- 
ment between intervener #1 and the respondent, the respondent and trade unions party to these 
applications agree that the unit represented by intervener #1 can be described as follows: 


all employees of the respondent at Brantford, Ontario, save and except fore- 
men, persons above the rank of foreman, office and sales staff, field service 
representatives, field engineers, students employed during the school vaca- 
tion period, and those employees covered by collective agreements between 
the respondent and the International Association of Machinists and Aero- 
space Workers. 


For reasons set out in the Board’s decision in Niagara South Board of Education, [1985] OLRB 
Rep. Jan. 90, the Board is disinclined to adopt exclusionary language such as “employees covered 
by collective agreements between the respondent and the International Association of Machinists 
and Aerospace Workers” in defining a voting constituency or bargaining unit. We prefer ““employ- 
ees in any bargaining unit for which the International Association of Machinists and Aerospace 
Workers held bargaining rights as of November 4, 1986.” 


10. In these circumstances, the Board directs that a pre-hearing representation vote be 
taken of the employees of the respondent in the following voting constituency: 


all employees of the respondent at Brantford, Ontario, save and except fore- 
men, persons above the rank of foreman, office and sales staff, field service 
representatives, field engineers, students employed during the school vaca- 
tion period, and employees in any bargaining unit for which the Interna- 
tional Association of Machinists and Aerospace Workers held bargaining 
rights as of November 4, 1986. 


Bh All employees of the respondent in the voting constituency on November 24, 1986, who 
have neither voluntarily terminated their employment nor been discharged for cause between that 
date and the date the vote is taken will be eligible to vote. Voters will be asked to indicate whether 
they wish to be represented by the applicant, intervener #1 or intervener #2 in their employment 
relations with the respondent. 


1, The matter is referred to the Registrar. 
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3181-85-U Patty Konkle, Complainant, v. Tridon Employees’ Union, Respondent 


Duty of Fair Representation - Unfair Labour Practice - Employer agreeing to accept 
seniority grievance of complainant but only on condition union would not grieve on behalf of any 
other employees moved down on seniority list as a result - Union refusing to pursue grievance on this 
condition - Whether union balanced interests of complainant and other members of bargaining unit 


BEFORE: Patricia Hughes, Vice-Chairman. 


APPEARANCES: Brent Foreman and Patty Konkle for the complainant; C. Hillmer and Joyce 
Chadbolt for the respondent. 


DECISION OF THE BOARD; November 14, 1986 


hy. This is an application under section 68 of the Labour Relations Act (‘‘the Act’’) in which 
the complainant, Patty Konkle, alleges that the respondent union (‘‘the union’’) contravened sec- 
tion 68 by failing to pursue her grievance relating to the extent of her seniority for purposes of lay- 
off. 


2. The complainant, Patty Konkle, began working for Tridon Limited (‘““Tridon” or “‘the 
company’’) in May, 1976, at its Oakville location as an accounts payable clerk (Tridon also has a 
Burlington location). On August 27th, 1984, as a consequence of dissatisfaction with her salaried 
position, she transferred to the bargaining unit and became a machine operator in the plant. She 
was laid off from February 1985 until June 1985 and again in August 1985 for two weeks. At a 
union meeting held on November 23, 1985, Ms. Konkle became aware that she might be laid off 
again. She looked at her collective agreement and, as a consequence of Article 6.06 of the collec- 
tive agreement, believed that her seniority in the plant should include the time she spent in her sal- 
aried position. She discussed the matter with her union representatives who were of the belief that 
that article did not apply to her. The union did file a grievance on behalf of Ms. Konkle on January 
24th, 1986, but subsequently withdrew it. When she believed that she was not receiving any satis- 
faction from the union, she brought this application under section 68 of the Act. 


3. Section 68 of the Act reads as follows: 


A trade union or council of trade unions, so long as it continues to be entitled to represent 
employees in a bargaining unit, shall not act in a manner that is arbitrary, discriminatory or in 
bad faith in the representation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade unions, as the case may be. 


4. It is particularly important in light of the issue in this application (that is, the interpreta- 
tion of a clause of the collective agreement), that my task be understood clearly. It is not my 
responsibility to interpret the collective agreement. It is not my responsibility to determine the 
merits of any grievance filed on behalf of Ms. Konkle. It is my task to determine whether or not 
the union has acted in a way which contravenes section 68 of the Act, that is, whether the union 
has acted in a manner which is discriminatory, in bad faith or arbitrary. Insofar as the complainant 
did not pursue any allegation of discrimination, I must decide whether the union has acted in bad 
faith or arbitrarily towards Ms. Konkle. 


>. It is now well established that the test in section 68 cases is not whether the union made 
the “‘right’’ decision in not acting in accordance with the complainant’s wishes, but whether the 
union acted reasonably in doing so. A union is by definition a collective entity and while the inter- 
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ests of the individual members, as individuals, cannot be ignored, they must be assessed in con- 
junction with the interests of and the union’s obligations to the collectivity. 


6. A union will be considered to have acted in an arbitrary manner if its officials have 
acted capriciously, unreasonably or, put another way, if they have failed to direct their minds to 
the complainant’s concerns: Diamond ‘“‘Z”’ Association, [1975] OLRB Rep. Oct. 791; De Havilland 
Aircraft of Canada Ltd., [1979] OLRB Rep. Oct. 933; Leonard Murphy, [1977] OLRB Rep. 
March 146. The union is allowed to be wrong in its judgment, and even negligent, but it cannot dis- 
miss a complainant’s request out of hand, nor can a course of conduct be “‘so reckless to be unwor- 
thy of protection’: CUPE, Local 1000, [1975] OLRB Rep. May 444; Royal Ontario Museum, 
[1980] OLRB Rep. Jan. 106. As the Board said in Savage Shoes Ltd., [1983] OLRB Rep. Dec. 
2067 at paragraph 38: 


Where it is difficult to see a rational pathway between the facts and circumstances said to have 
been taken into account and the interests said to have been balanced on the one hand, and the 
result on the other, then there arises a rebuttable presumption that the decision was arbitrary. 


A union does not act in an arbitrary manner merely by failing to file a grievance; section 68 does 
not require that a union file a grievance in every case, but it does require that its decision not to file 
one has been taken after consideration of relevant factors and is not based on irrelevant factors. 


ie In Leonard Murphy, supra, the Board stated that bad faith requires evidence of union 
hostility towards the grievor or motivation by factors extraneous and counter to legitimate bargain- 
ing concerns. The outer limits of this head of section 68 was set out in Steinberg’s Ltd., [1972] 
OLRB Rep. May 423, at paragraph 12: 


We are not concerned here with whether or not [the union’s conclusion that they could not win 
the grievance was] a correct decision. As was said by the Board in Rutherford’s Dairy Limited, 
[1972] OLRB Rep. (March), ‘... a union may make a mistake in the manner in which it repre- 
sents employees; however, if that mistake was made in good faith and without mala fides, it can- 
not be found that the union has violated the provisions of section [68]’.... The section does not 
impose an absolute duty on the union to carry every grievance filed by an employee through to 
the arbitration process. 


8. Both counsel agreed that the Board’s decision in Dufferin Aggregates, [1982] OLRB 
Rep. Jan. 35, applies to this case. In that case, the Board stated, as it has elsewhere, that 


20. Under the Labour Relations Act ... decisions [which have a serious economic impact on 
individuals] are lawful so long as they are not arbitrary, discriminatory or in bad faith within the 
meaning of section 68 of the Act. In the knowledge that unions are commonly required to make 
hard decisions affecting their members, those words have been deliberately chosen by the Legis- 
lature to avoid undue interference in the internal affairs of trade unions.... 


21. There is nothing inherently unlawful in a union making a decision that favours a group of 
employees over another. From the earliest decisions interpreting section 68 of the Act the 
Board has recognized the need for unions to have the latitude to make decisions that may favour 
certain employees at the expense of others. 


But the Board also takes the view that the union is required to go through a process of balancing 
the rights of individuals or of a specific minority of employees and those of the majority of employ- 
ees. That is the issue which is at the forefront of this case. To summarize what has already been | 
said, the test (as enunciated in Dufferin Aggregates, at paragraph 37) is as follows: 


The Board should not ask whether the decision is right or wrong or whether it agrees with it -- 
rather it should ask whether it is a decision that could reasonably be made in all of the circum- 
stances, even if the Board might itself be inclined to disagree with it. Used in this sense ‘reason- 
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able’ must mean by the rational application of relevant factors, after considering and balancing 
all legitimate interests and without regard to extraneous factors. 


9. In the Dufferin Aggregates case, supra, at paragraph 28, the Board indicated the impor- 
tance of seniority rights to an employee: 


The weight of authority supports the view put forward by counsel for the complainants that spe- 
cial considerations attach to any decision by a union that alters or abrogrates the job security of 
employees. That is especially true in relation to seniority rights. Seniority rights, built up over 
time, usually over a number of successive collective agreements, represent an employee’s stake 
in critical interests such as promotion, pension rights and his rights of layoff and recall. The con- 
cept of seniority comes as close as any to approximating a form of industrial relations property 
right for the individual employee, and its consideration by labour boards in fair representation 
complaints is particularly instructive. 


While in the instant case, the complainant did not actually possess seniority rights which were then 
abrogated by a union decision (her position being that she should have been acknowledged to pos- 
sess them), her seniority rights were at issue and the union’s interpretation of the relevant clause in 
the collective agreement and its decision not to pursue a grievance on behalf of the complainant, 
has the result of leaving the complainant with low seniority and high vulnerability to layoff. Coun- 
sel for the union concedes that where such a right is involved, the union has a particular obligation 
to act in an appropriate manner on behalf of the complainant. However, it must be understood 
that the interest competing with those of the complainant also involves seniority rights, the senior- 
ity rights of persons who were already members of the bargaining unit when the complainant trans- 
ferred from salary to the bargaining unit position. 


10. The collective agreement states that it is between Tridon Limited and Tridon Employ- 
ees’ Union, “‘a union representing those other than salaried employees and supervisors’. The rele- 
vant clause in the collective agreement reads as follows: 


6.06 Company seniority will remain unaffected in any employee transfer. 


In brief, the complainant’s position is that this clause means that the time she spent in the salaried 
position should have been carried by her into her bargaining unit position, so that she began her 
time in the bargaining unit with 8-1/2 years seniority. The complainant argues that because she was 
not placed on probation when she transferred to the bargaining unit, earned the full rate immedi- 
ately and began paying union dues immediately, and also carried with her her benefits and vaca- 
tion time, that the employer was in fact considering that she was carrying her seniority. The union 
takes the position that these benefits enjoyed by the complainant were as a consequence of her 
service with the company, not as a consequence of any seniority and that all of them (except vaca- 
tion and perhaps some benefits) were a special privilege granted to Ms. Konkle by the employer 
because of her lengthy service. This view is supported by the testimony of Heather Crowe, Tri- 
don’s Personnel Administrator at Oakville, who interviewed Ms. Konkle for the salaried position. 
The union’s position is that Article 6.06 applies only to bargaining unit employees and refers to 
company-wide seniority as opposed to departmental seniority. Thus an employee in a particular 
department, while being laid off in that department, may then ‘‘bump”’ an employee in another 
department who has less company-wide seniority. In other words, company seniority applies to the 
time spent in the bargaining unit in all departments, while departmental seniority applies to the 
time spent in the particular department, which of course in many cases would be less than the com- 
pany seniority enjoyed by the employee. 


11. Another provision of the collective agreement which is relevant is Article 6.07 which 
indicates that an hourly-rated employee, or member of the bargaining unit, who transfers to the 
salaried group has twelve months to decide whether or not he or she wish to return to the bargain- 
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ing unit. When the employee returns to the bargaining unit, his or her seniority is that ‘accumu- 
lated prior to the transfer to the salaried group‘. Such an employee would not acquire or accumu- 
late seniority while in the salaried position. Read in conjunction with section 6.06, Article 6.07 sug- 
gests it is not unreasonable to interpret Article 6.06 in the manner articulated by the union. 


14, Ms. Konkle testified that when she met with representatives of management to discuss 
her transfer, there was no discussion of seniority. However, Ms. Crowe’s evidence is that she did 
raise the matter with Ms. Konkle because she did not want to see Ms. Konkle laid off after the 
time she had spent with the company. She said Ms. Konkle replied that she would be earning more 
in the bargaining unit and it would be worth the risk. Ms. Konkle also testified that she told the 
union about her interpretation of Article 6.06. The union representatives she spoke to, including 
the President of the union, Ron Billings, the Vice-President at the Oakville plant, Joyce Chadbolt, 
and other representatives, were of the view that Article 6.06 did not apply to Ms. Konkle’s situa- 
tion. However, Joyce Chadbolt got in touch with the union’s lawyer to seek an opinion about the 
meaning of Article 6.06. On the basis of the letter received from the lawyer, the union decided that 
for purposes of lay-off Ms. Konkle was entitled only to her seniority since she began working in the 
bargaining unit. Ms. Konkle filed a grievance on January 24th and the union initially pursued that 
grievance, by passing it along to management. Shortly thereafter, however, the union discovered 
that the employer would accept the grievance, contrary to its expectations and previous discussions 
with Dan Krzewski, the company’s Director of Human Resources, and the union retrieved the 
grievance. Mr. Krzewski apparently stated that the grievance would be accepted on the condition 
that the union agreed not to grieve on behalf of any employees who were moved down the senior- 
ity list by the placement of Ms. Konkle on the list, a condition unacceptable to the union. Ms. 
Konkle was informed that the union was not going to pursue the matter, but it was not explained 
to her that the grievance was filed and withdrawn because the company indicated it would accept 
the grievance. No other grievance ever was filed on behalf of Ms. Konkle. However, the union did 
pursue the matter in other ways, by seeking precedents of employees who had transferred from sal- 
aried to bargaining unit in order to see how their seniority had been treated. They found no exam- 
ples of employees who had transferred from salaried to bargaining unit and had taken their sala- 
ried service into the bargaining unit as seniority. 


£3; With respect to the allegation that the union has acted in bad faith, I find no evidence 
which will support an allegation that the union has acted in a hostile manner towards Ms. Konkle. 
She admitted that many of the conversations with Mr. Billings, Ms. Chadbolt and other union rep- 
resentatives, were normal conversations, with no hostility, although she indicated that at times 
other conversations involved a certain amount of exasperation or annoyance. I do not consider that 
annoyance or exasperation equate to bad faith or hostility and I find none in the way in which the 
union treated Ms. Konkle. 


14. The real issue, therefore, is whether or not the union acted in an arbitrary manner. I 
find the union’s interpretation of the collective agreement to be reasonable, and certainly not “‘per- 
verse”’ in the sense that it could be called arbitrary. However, that does not end the matter, but is 
one factor in considering the nature of the union’s treatment of Ms. Konkle. In obtaining a legal 
opinion about the interpretation of the clause and about various options available to it, the union 
has gone a long way to rebutting any allegation that it has acted in an arbitrary manner. While it 
may not always be the case that a legal opinion is such that it assists the union in this way, in this 
case the opinion is far from perfunctory and set out options, one of which was chosen by the union. 
The importance of obtaining a legal opinion is indicated by the Board in George Lazenkas, [1983] 
OLRB Rep. Jan. 72 where it said: 


Acting in accordance with its usual practice, the union submitted the grievance to its legal coun- 
sel, and, based upon this advice, decided not to pursue the grievance to arbitration. It has been 
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recognized by the Board on previous occasions that this type of consultation can resolve in the 
union’s favour any allegation of breach of section 68 insofar as the processing of grievances is 
concerned .... 


HS The letter dated January 15th, 1986, from A. M. Hillmer to Ron Billings, President, 
Tridon Employees’ Union, indicates Mr. Hillmer’s view of the way in which arbitrators have 
approached the question of an employee’s seniority when the employee is transferred from a posi- 
tion outside the bargaining unit to one inside the unit. In that letter, Mr. Hillmer states that where 
an employee is employed outside the bargaining unit and subsequently transfers into the bargain- 
ing unit, ‘“‘the cases are divided. In the absence of Collective Agreement language to the contrary, 
we feel the trend is to allow employees to retain and use non-bargaining unit seniority when they 
enter the bargaining unit’’. However, Mr. Hillmer then examines the collective agreement between 
Tridon and the union to indicate that there is language throughout the agreement which distin- 
guishes between employees in the bargaining unit and non-bargaining unit employees and between 
years of service and seniority. The letter then concludes that 


the Collective Agreement and the case law relevant to this matter supports, on balance, the 
proposition that seniority for the purpose of layoff, recall, promotion and transfer is seniority 
accumulated while employed within the bargaining unit. We do not see the existing collective 
agreement language, which clearly shows the intention of the Union and the employer, allowing 
an arbitrator to come to any other logical conclusion. 


[emphasis in original] 


The letter suggests that the experience of other employees, if there are any employees in the same 
situation, might be useful and in fact the union did investigate whether or not there were other 
employees in the same situation as Patty Konkle. 


16. In a subsequent letter, dated January 15th, 1986, Mr. Hillmer brings the union’s atten- 
tion to an arbitration award which is supportive of the union’s position. He then goes on to set out 
ways in which the matter might be approached. One option, if Patty Konkle alleges improper lay- 
off, would be to pursue the grievance as it would pursue any grievance. At that time, ‘‘[t]he discus- 
sion should focus on the merits of the matter in such a manner as the context allows given the 
Union’s and the employer’s position”. He also suggests that the matter might go before a general 
membership meeting. He raises the possibility that Ms. Konkle might bring a section 68 complaint 
under the Labour Relations Act. Finally, Mr. Hillmer suggests one option is to settle the grievance 
between the union and the employer, allowing Ms. Konkle to use her total service by making a 
“without prejudice” decision, but goes on to “‘caution against this approach as it will result in 
another bargaining unit employee being laid off who has greater bargaining unit seniority than 
Patti Konkle’’. After considering these various options, Mr. Hillmer indicates that probably the 
preferable approach would be to pursue the grievance. As already indicated, the union did in fact 
decide to pursue the grievance, but on the understanding that the employer would reject it. 
Instead, the employer indicated that it would accept the grievance on condition that no other griev- 
ances arising out of this resolution of Ms. Konkle’s grievance would be filed by the union. This 
condition the union refused to accept. 


t7. In this situation, the union was faced with a choice of harming the interests of Ms. Kon- 
kle or of other employees; it could not settle this matter without there being a detrimental effect on 
someone. If the union pursued the grievance and was successful, Ms. Konkle’s seniority would 
increase by over 8 years and she would no doubt bump someone on the seniority list. Thus other 
employees would be laid off before Ms. Konkle would be laid off, even though all their time had 
been spent in the bargaining unit and they had been paying union dues. (If the union were unsuc- 
cessful in pursuing the grievance, of course, Ms. Konkle would feel that everything had been done 
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that could be done and she and other employees would be in the same position as if the union had 
not filed a grievance.) If the union did not file a grievance, Ms. Konkle would be subject to early 
lay-off (and has apparently been laid off since this hearing first began). It is clear that the union 
weighed these two approaches. Ms. Konkle admitted on cross-examination that Mr. Billings told 
her that he had two people with rights and if he helps one, he hurts another and that he has to 
choose. She agreed that he said that but she said “I had a right to look out for number one’’. Nor, 
it seems, was the union entirely without sympathy for Ms. Konkle. Ms. Chadbolt testified that she 
did consider whether it would be possible for Ms. Konkle to return to the salaried unit and thereby 
remove herself from the layoff list. 


18. The issue was discussed at several union executive meetings and at several meetings in 
which representatives and members of the executive were present. The legal opinion was available 
for the executive to make a decision and the facts of the case were put before both the representa- 
tives and the executive. The executive and representatives voted not to proceed with the grievance. 
The matter was never taken to a general membership meeting, Gay Murphy, a Burlington union 
representative at the relevant time, testified that the union did not generally take such matters to 
the general membership meeting. Nor did Ms. Konkle attend any of these meetings in order to put 
her own case. Ms. Murphy did indicate that if Ms. Konkle had asked, she would have been able to 
meet with any of the committees, but it is not clear that she was ever informed of that. With 
respect to the opinion letter, Ms. Konkle was given a copy of it but no one attempted to explain it 
to her. The union representatives understood that she had sought legal advice herself by that time. 


19: Ms. Konkle’s counsel submitted that the union did not attempt to balance the interests 
of Ms. Konkle and of the other members of the bargaining unit. I have found that such a balancing 
was attempted. He also argued that Ms. Konkle never received a reasonable answer from Mr. Bill- 
ings. I find that the union’s position was clear. Ms. Konkle’s counsel further argued that the 
union’s approach amounted to a unilateral change to the collective agreement because the provi- 
sion clearly means what Ms. Konkle says it means, but in my view, this is not an appropriate way 
to view the matter. The clause is not clear on its face, although when seen in the context of the 
entire collective agreement, I find greater support for the union’s interpretation than for Ms. Kon- 
kle’s interpretation. Accordingly, it can equally be argued that the union was in fact supporting the 
status quo, not attempting to amend the agreement. On the other hand, counsel argues that if the 
provision is ambiguous, the union should have attempted to clarity the meaning of article 6.06 at 
arbitration by using Ms. Konkle’s grievance as a “‘test case’’; even if that is so, a failure to select 
that route does not in itself constitute a contravention of section 68. This is all the more the case 
when the union’s position appears to follow past practice and has support in arbitral decisions. 


20. Considering all the efforts the union made with respect to Ms. Konkle’s concern about 
the extent to which she enjoyed seniority, I find that it has not breached section 68 of the Act and 
the complaint is hereby dismissed. 
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1268-84-R Ontario Secondary School Teachers’ Federation, Applicant, v. Lincoln 
County Board of Education, Respondent 


Adjournment - Certification - Practice and Procedure - Parties agreeing to an adjourn- 
ment sine die pending the determination of certain test cases - Test cases not concluded by end of one 
year period of adjournment - Remaining certification applications scheduled for hearing 


BEFORE: R. O. MacDowell, Vice-Chairman, and Board Members W. H. Wightman and B. L. 
Armstrong. 


DECISION OF THE BOARD; November 10, 1986 


it This is an application for certification. It is one of a large number of similar applications 
in which the applicant, OSSTF, sought to represent various categories of ‘“‘teacher’”’ who were not 
ostensibly covered by the School Boards and Teachers Collective Negotiations Act, 1975 (‘Bill 
100°), and who, therefore, were covered by the Labour Relations Act. These apparently unrepre- 
sented teachers were of various kinds, including: ‘‘occasional teachers’’ who fill in, as needed, 
when the regular teacher is absent, summer school teachers, and night school teachers. In the case 
of the summer and night school instructors, there was the added complexity that the programmes 
in which they taught might include both credit and non-credit courses, or might be administered in 
conjunction with a broader “‘continuing education” programme that employed instructors with no 
formal certificate of teaching qualification. 


2. These applications posed both practical and legal difficulties - not least because the ini- 
tial spate of applications from OSSTF was quickly followed by applications from other teacher 
organizations, such as the Ontario Public School Teachers’ Federation (‘““OPS’’), which claimed the 
right to organize other school teachers who, for one reason or another, were beyond the scope of 
Bill 100. Were these teacher organizations ‘trade unions” within the meaning of the Labour Rela- 
tions Act? Which “‘teachers” in the target group were, in fact, covered by the Labour Relations 
Act, and which ones were arguably covered by Bill 100? What was the appropriate bargaining unit? 
Should the bargaining units determined by this Board under the Labour Relations Act mirror the 
bargaining pattern established under Bill 100? How should one establish the composition of a bar- 
gaining unit which, in the case of occasional teachers, would necessarily be composed of persons 
who only work on a casual basis, and in the case of summer school teachers would involve a group 
of teachers employed for a limited period of time? What, if anything, should one make of the dis- 
tinction between “credit”? and ‘‘non-credit”’ courses, or between “‘certified”’ and “‘non-certified”’ 
teachers? Indeed, how should one even give notice to, or conduct a representation vote of, casual 
employees with no fixed work place or summer school teachers whose short-term employment may 
be completed long before the certification proceeding could be concluded? And, of course, despite 
this surge of applications and obvious employee interest in collective bargaining, there was little 
established jurisprudence to assist the Board in resolving these questions because this was a new, 
and in some ways unique, organizing field. In the absence of the agreement of the parties, these 
issues had to be resolved by litigation. 


B. How was that litigation conducted? In our view, quite sensibly. Since many of the cases 
involved similar issues, the parties were content to proceed with a few of them and adjourn the rest 
sine die in the expectation that three or four cases would be sufficient to establish the guidelines for 
the disposition of the others. The Board endorsed the record with its “standard form” endorse- 
ment, which provided that the matter would be adjourned for a period of one year, and unless 
before that time the parties notified the Board of their wish to proceed, the application would be 
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terminated. We say “standard form” endorsement because it is the one usually employed when an 
application is adjourned on the expectation that it will likely be settled, and one year is ordinarily 
long enough for the parties to compose their differences, or determine that a Board hearing is nec- 
essary. The standard endorsement facilitates the administrative closing of a file when the proceed- 
ing has, in fact, been settled, even if the parties do not notify the Board to that effect. That, of 
course, is not the case here, nor was any step actually taken to close the file or terminate the pro- 
ceeding. Despite the passage of more than a year, the file rested in an administrative limbo while 
the other cases proceeded to their conclusion; and, unfortunately the one-year period was unduly 
optimistic. 


4. Two of those cases are of particular interest: Board of Education for the City of York 
(No. 1), [1984] OLRB Rep. Sept. 1279 and Ottawa Board of Education, [1985] OLRB Rep. July 
1139. In each of them the Board considered the ambit of Bill 100 and the Labour Relations Act, 
and, thus, its jurisdiction to deal with the application before it. In each case, the Board decided 
that the subject employees were covered by Bill 100, and the Board was without jurisdiction. On 
that basis the applications were dismissed. (Paradoxically, in Ottawa Board of Education, it was 
the applicant, OSSTF, which was arguing that the Board did not have jurisdiction to deal with the 
application that OSSTF itself had brought.) Both cases contain a discussion of the relevant legisla- 
tion and both are currently the subject of applications for judicial review which have been argued 
but not yet decided. There is no indication when the Divisional Court decision might be released, 
or whether that will be the end of the controversy. Given the nature of the issues at stake, it is 
quite conceivable that one party or the other would seek the opinion of the Ontario Court of 
Appeal. 


a Counsel for the respondent Boards of Education in these matters, take the position that 
the applications for certification either have been or should be dismissed in accordance with the 
Board’s original endorsement. In several cases counsel notes the (arguably) incongruous result of 
having the collective bargaining rights of summer school teachers in 1987, determined by the 
wishes of summer school teachers employed in 1984; and, he also notes the administrative diffi- 
culty in preparing employee lists, and determining the composition of the bargaining unit, based on 
employment records that are more than two years’ old. Counsel for OSSTF argues that the union 
and its members should not be prejudiced because the parties adopted a sensible procedure from 
an administrative point of view, or because neither the parties, nor the Board really turned their 
minds, until recently, to those applications which had been put “‘on hold’’, while others were being 
actively pursued. He argues that the proceedings should continue to be adjourned sine die until the 
release of the Divisional Court decision in City of York and Ottawa Board of Education. 


6. We are not persuaded that we should accede to either of those requests - at least at this 
stage. 
Tee There is something to be said for the arguments on both sides - although we might 


observe, parenthetically, that an employer’s administrative convenience is not something which is 
usually assigned much weight, and the interests of current employees can be adequately accommo- 
dated by directing a representation vote if the union is entitled to one. We are more concerned that 
the parties appear to have agreed to an adjournment sine die, pending the determination of certain 
“test cases’, yet having done so, neither of them is urging the Board to resolve the cases held in 
abeyance in accordance with the principles established in those which have been decided. The res- 
pondents point to the one-year period in the Board’s endorsement. The union points to the uncer- 
tainty generated by the application for judicial review. However, if we were to accept the analysis 
of the Board in the Ottawa case, it is not clear to us why this would not lead to a dismissal for want 
of jurisdiction rather than the failure to meet the requirements of the Board’s earlier endorsement; 
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and we note, once again, the rather curious position taken by the union in the Ottawa case: filing 
an application for certification, then arguing that the Board has no jurisdiction to deal with it, 
because the employees are already represented. Having succeeded in having its own application 
dismissed - a result which the union presumably seeks to have affirmed in the Divisional Court - 
why should the Board keep these applications alive, but ‘‘on hold’’, against the day when the Divi- 
sional Court or some higher authority might conclude that the Board’s legal analysis was wrong? 
Certainly, in other contexts, the Board would not grind to a halt when there was a legal challenge 
to its jurisdiction, nor (in the absence of the agreement of the parties) would it postpone or decline 
to deal with a matter simply because a Court might later disagree with the Board’s legal analysis. 


8. In our view, the most appropriate way to deal with these applications is to schedule 
them all for hearing, in order to entertain the parties’ representations upon their disposition, either 
along the lines suggested in the parties’ written submissions, or in such other manner as may 
appear appropriate. Accordingly, the Registrar is hereby directed to schedule the applications 
bearing Board File Nos.: 1222-84-R, 1267-84-R, 1268-84-R, 1366-84-R, and 1386-84-R for further 
hearing to consider all outstanding issues, in light of this decision. 


. This panel of the Board is not seized. 


2442-85-U Tony Medeiros and Joe DaCosta, Complainants, v. Canadian Union of 
Public Employees and its Local 1479, Respondents, v. Frontenac-Lennox & 
Addington County Roman Catholic Separate School Board, Intervener 


Duty of Fair Representation - Unfair Labour Practice - Complainants discharged from 
maintenance staff of school board following criminal conviction - Union refusing to proceed to arbi- 
tration - Union failure to advise complainants of five day time limit for filing grievances not a breach 
of duty 


BEFORE: R. Herman, Vice-Chairman. 


APPEARANCES: Douglas F. Caldwell and William Moore for the complainants; W. J. Hayter, R. 
J. Doyle and C. C. Jefferies for the Intervener; John Elder, Ed Scott and Frank Murphy for the res- 
pondents. 


DECISION OF THE BOARD; October 28, 1986 


1, Joe DaCosta and Tony Medeiros were convicted in criminal court of possession of an 
illegal substance, marijuana, which they admitted having stored in a school where one of them 
worked and were then discharged by the intervener School Board. Although a union official was 
present when an official of the School Board read to the complainants their respective discharge 
letters, neither that official nor any other member or officer of the union advised the complainants 
that the collective agreement required any grievance to be filed within five days. Each of the griev- 
ances subsequently filed on behalf of the complainants were filed beyond the five day period so 
stipulated. The complainants each allege that the respondent trade union failed in its duty of fair 
representation pursuant to section 68 of the Labour Relations Act in two respects: first, by failing 
to advise the complainants of the five day time limit for filing grievances pursuant to the collective 
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agreement, and second, by the ultimate decision taken by the union Executive that their grievances 
not proceed to arbitration. 


a When the circumstances relevant to this complaint first arose, Joe DaCosta had been 
employed by the School Board for less than three months, and was still a probationary employee, 
and the complainant Tony Medeiros, had been a part-time employee of the Board for several 
years. The complainants worked at different schools as maintenance staff. On February 25, 1985, 
the police were called to attend at St. Michael’s School, where a fellow worker had discovered a 
sports bag containing what appeared to be marijuana. Upon investigation, the police discovered 
within that bag a total 338 grams of marijuana and an identification card belonging to Tony Medei- 
ros. St. Michael’s School was at that time the school where Joe DaCosta was working. After 
obtaining a search warrant, the police attended at Mr. Medeiros’ house, spoke to him and charged 
him with possession for the purposes of trafficking. Mr. Medeiros indicated that Mr. DaCosta had 
also been involved in the purchase and storage of the marijuana, and the police subsequently 
charged Mr. DaCosta with the same offence. 


3. After both complainants were taken to the police station and gave written statements to 
the police admitting their responsibility, they contacted Mr. C. C. Jefferies, the Superintendent of 
Business for the School Board, and arranged to meet with him. Both complainants testified that 
they came away from that meeting with Mr. Jefferies assured that they would not be discharged as 
a result of the criminal charge and any subsequent conviction. As will be seen later, counsel placed 
a heavy reliance upon the assurances Mr. Jefferies gave the complainants, and upon the union’s 
failure to adequately consider the effect of such assurances. However, the entirety of the evidence 
given by the complainants themselves supports the conclusion that they were not in fact assured 
that they would not be discharged; rather they hopefully assumed so. As Mr. DaCosta himself tes- 
tified, ““We wanted assurances that nothing would happen with respect to our jobs. We were pretty 
sure we might get a jail term. He [Mr Jefferies] told us, he didn’t assure us, but he told us that he 
was pretty sure the Board would not punish us a second time. We felt, when we left, hopefully that 
we would not lose our jobs.”’ Whatever expectations the complainants might have had consequent 
upon that interview, I find that they were not promised that their jobs would be protected. 


4, The complainants were not completely honest with Mr. Jefferies, as they did not advise 
him that the marijuana had been purchased, at least in part, for the purposes of resale to friends or 
the public, notwithstanding that both complainants had given written statements to the police indi- 
cating that such was the case. When originally purchased the marijuana had been intended for sale, 
but its quality was so inferior that the complainants considered it essentially unusable. Because of 
these quality limitations, the complainants had stored the marijuana in the basement of St. 
Michael’s, for approximately two months, until the bag was discovered and the police called in. At 
the time, that school was not used by students, but only as a centre for teacher training. 


= After the charges were laid and the interview held with Mr. Jefferies, the complainants 
continued to work according to their regular schedules, and towards the end of March, 1985, they 
attended at criminal court where the Crown accepted a guilty plea to the lesser and included 
charge of simple possession. Each complainant was found guilty and received a $150.00 fine. In 
response to phone calls from Mr. Jefferies, the complainants both attended at his office around 
7:00 p.m. on April 3, 1985. When Mr. DaCosta was called into the office, Mr. Jefferies was there 
along with Mr. DaCosta’s foreman and Mr. Frank Murphy, the vice-president of the union who 
had been invited to the meeting by Mr. Jefferies. It is common ground that to this point the union 
was unaware of the events, as neither complainant had in any way approached the union about 
their employment problem, nor had the union in any other way been advised of any of the circum- 
stances. The meeting on April 3, 1985 was the first occasion on which the union was made aware of 
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the employment problems being experienced by the complainants. At that meeting, a termination 
letter was read to Mr. DaCosta by Mr. Jefferies, whereupon Mr. DaCosta left the meeting without 
discussing the letter or its contents, in order to have an opportunity to “get his thoughts together’. 
Mr. DaCosta left the building and went home without returning to Mr. Jefferies’ office. When Mr. 
Medeiros met with Mr. Jefferies the same scenario unfolded. The union vice-president was also 
present during that meeting, the termination letter was read to Mr. Medeiros, and Mr. Medeiros 
left the meeting without any conversation taking place between any of the participants. Both meet- 
ings or interviews consisted entirely of the termination letters being read to the two complainants 
and, without further conversation, the complainants leaving the office. 


6. Coincidently, that same evening a union meeting was being held, in order to deal with 
the ratification of the proposed collective agreement. Both complainants were aware of that meet- 
ing, but neither attended. Mr. Ed Scott, the full time CUPE representative for this Local, was at 
the ratification meeting, waiting to begin the meeting, when he was approached by Mr. Murphy 
and given copies of the termination letters which the complainants had just received. Neither Mr. 
Scott, Mr. Murphy, nor any other officer of the union took any steps to contact either complainant 
after the meetings in Mr. Jefferies’ office of April 3rd. Nor did the complainants take any steps to 
contact the union to request assistance. 


a: Approximately three weeks later, Mr. DaCosta was put in touch with his current coun- 
sel, Mr. Caldwell, and he testified that for the first time he learned that he could file a grievance. 
Shortly thereafter, Mr. Caldwell phoned Mr. Scott to request that grievances be filed on behalf of 
both complainants. Although the time limits under the collective agreement were discussed, Mr. 
Scott indicated to Mr. Caldwell that the time limits should not pose any problem, as arbitrators 
had a discretion pursuant to the Labour Relations Act to waive such time limits and in the circum- 
stances as Mr. Scott then understood them, the time limits ought not to pose any problem. Under 
the collective agreement, the individual employee must file a grievance, rather than the union, and 
steps were taken shortly thereafter to have the grievances typed, signed, and presented by the indi- 
vidual complainants to the School Board. Both complainants met with Mr. Scott in order to give 
their version of the events in question, and those interviews were taped and transcribed. Each 
complainant also provided handwritten statements to Mr. Scott setting out his position and version 
of the facts. 


8. After the grievances were rejected, a meeting was held between Mr. R.J. Doyle, Direc- 
tor of Education for the School Board, and the complainants, Mr. Scott and the Executive mem- 
bers of the union. At that meeting, Mr. Scott presented the case for the complainants and 
attempted to have the School Board rescind the terminations. Although unsuccessful in this 
respect, both complainants were and remain satisfied with Mr. Scott’s performance at that meet- 
ing. 


» A meeting of the union Executive was set up for May 27, 1985, in order to decide 
whether the grievances ought to be processed through to arbitration. Four members of the Execu- 
tive attended that meeting, along with the complainants and Mr. Caldwell, their counsel. Counsel 
was given full and complete opportunity to make any submissions and present any evidence he 
wished at that meeting. The Executive thereupon discussed the grievance, and attempted to assess 
the merits and likely chance of success, taking into account the relevant circumstances and the sub- 
missions of counsel. They concluded that the grievances stood virtually no chance at arbitration. 
They based this in part on research on arbitral jurisprudence that Mr. Scott had conducted, on the 
fact that the School Board acknowledged the excellent work records of the complainants, the rela- 
tively short seniority of both complainants, and in particular the fact that the marijuana had been 
stored in the work place in one of the schools. They also considered the union’s relations with the 
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employer and what effect taking these grievances to arbitration might have upon such relationship 
and in turn upon the other employees in the bargaining unit. Part of such concern was based upon 
the serious nature of the offence in question, how negatively the employer School Board would 
perceive such an offence, and how the union’s bargaining relationship with the employer might be 
adversely affected by taking such grievances to arbitration. They considered the historical interac- 
tion with the Board, and the particular stances and approach the School Board had taken with the 
union in its prior interactions. The Executive felt that they were at last making some progress in 
convincing the School Board that the union was a responsible bargaining agent, and the Executive 
was loath to jeopardize this progress. The Executive was also concerned that the nature of the 
employment offence, storing marijuana bought for the purpose of trafficking, in one of the Board’s 
own schools, would be perceived quite negatively both within the community at large and by the 
School Board. The Executive was quite candidly concerned about the deleterious effect on their 
bargaining relationship of taking these grievances to arbitration, particularly given their assessment 
that the grievances had very little chance of success. The Executive voted unanimously not to pro- 
ceed to arbitration with the grievances and the complainants were so advised. 


10. The Executive provided, uncharacteristically, an opportunity to appeal the decision not 
to proceed to arbitration, and a special meeting of the Executive was held on June 5, 1985 to this 
end. Mr. Scott and three members of the Executive attended on behalf of the union, and com- 
plainants’ counsel attended along with Mr. DaCosta. Mr. Medeiros was working at the time at a 
new job, and was unable to attend. At that special meeting, counsel was again given full and com- 
plete opportunity to discuss the facts or evidence and to make submissions. Counsel handed to the 
Executive various letters of reference with respect to the two complainants, and offered on behalf 
of the complainants that they would pay all financial costs of taking the matter to arbitration. The 
Executive confirmed their earlier decision that these grievances not be taken to arbitration, advis- 
ing counsel and Mr. DaCosta that they based their decision on three factors: the seriousness of the 
offenses and particularly that the offenses involved the storage of illegal drugs on school property 
during school hours; the assessment of the Executive that there was little or no chance of winning 
at arbitration; and the potential negative effect on the bargaining relationship with the School 
Board. 


ia A few additional facts merit consideration. Mr. DaCosta testified that he did have a 
copy of the applicable collective agreement, and had only started to read it when the events in 
question occurred. There was no suggestion that Mr. Medeiros did not similarly have a copy of the 
collective agreement. Mr. DaCosta also testified that towards the end of February, 1985, around 
the time the stored marijuana was discovered and the complainants charged, Mr. DaCosta’s super- 
visor gave him the names of two union stewards and told Mr. DaCosta that should he have any 
problems with respect to employment he ought to contact them. Despite having the collective 
agreement, having begun to read it, and having been specifically advised by his supervisor that the 
union could assist him if he had any problems, Mr. DaCosta did not contact the union prior to the 
termination meeting of April 3, 1985, nor did he say anything to Mr. Murphy during that meeting, 
nor did he contact the union after that meeting in order to request its assistance. The first approach 
by either complainant to the union was through their counsel when counsel phoned Mr. Scott to 
request that grievances be filed. 


1 Based on these facts, the complainants allege that the union violated the duty owed 
them under section 68 of the Act, when it failed to advise them, either at the termination meeting 
of April 3, 1985 or shortly thereafter, of the five day time limit in the collective agreement for filing 
grievances, and indeed of the rights of the complainants to file grievances at all. The complainants 
allege a further violation in the union decision not to take their grievances to arbitration. Counsel 
alleges the union violated their duty in not investigating or considering relevant information, spe- 
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cifically the letters of reference provided by counsel to the Executive and the argument of estop- 
pel, which argument arose, in counsel’s submission,from Mr. Jefferies’ ‘“assurances”’ that the com- 
plainants’ jobs would not be in jeopardy. Counsel further alleges that the union acted in an arbi- 
trary manner when it considered the merits of taking these matters to arbitration and, in balancing 
the interests as it did, the union reached a wrong conclusion on the merits. Finally, though not spe- 
cifically pleaded nor articulated during submissions, counsel appears to be suggesting an element 
of bad faith on the part of the union, as in considering the effect on the bargaining relationship 
with the employer the union was more concerned with its own reputation than with being fair to 
the complainants and properly assessing the merits of their positions. 


if. I propose to deal firstly with the allegation that the union breached the Act by their 
decision not to proceed to arbitration. In that regard it may be useful to refer to a passage from 
one of the cases referred to by counsel for the complainant, North York General Hospital [1984] 
OLRB Rep. Feb. 286: 


14. The grievance and arbitration process is an essential component of a regime of collective 
bargaining. An employee who is fired, refused a promotion or otherwise dealt with by manage- 
ment in contravention of a collective agreement relies upon this legal mechanism for redress. 
Section 44(1) of the Labour Relations Act requires that every collective agreement provide for 
the arbitration of all contract disputes - or for their resolution by some other peaceful means. 
But direct access to an arbitrator is not statutorily guaranteed to an individual employee. 
Instead, the legislature has granted a trade union, the exclusive bargaining agent for all employ- 
ees, the right to compel the employer to submit a grievance to arbitration. The union’s exclusive 
authority is counterbalanced by its duty to fairly represent each employee. The duty of fair rep- 
resentation is found in section 68 of the Act: 


68. A trade union or council of trade unions, so long as it continues to be entitled to 
represent employees in a bargaining unit, shall not act in a manner that is arbitrary, 
discriminatory or in bad faith in the representation of any of the employees in the 
unit, whether or not members of the trade union or of any constituent union of the 
council of trade unions, as the case may be. 


15. The double barrelled prohibition against discrimination and bad faith is calculated to pre- 
vent differential treatment on the basis of such criteria as race, creed, colour, sex and to pre- 
clude invidious conduct motivated by trade union politics, personal animosity and favouritism. 
See Prinesdomu, [1975] OLRB Rep. May 444 at para. 24; [1975] 2 Can. LRBR 310, at 315. This 
aspect of the duty of fair representation is important, but once the pertinent facts are proven, 
cases of this variety are easily decided. Giving meaning to the work arbitrary is a far more vex- 
ing task that must begin with an appreciation of the role played by union officials in contract 
administration. 


16. In representing grievors, the officials of a union are called upon to perform two very differ- 
ent sorts of tasks; they investigate employee claims and act as advocates in the grievance 
process; and they also decide what grievances are to be abandoned, settled, carried to the next 
stage in the grievance process, or arbitrated. A fair representation complainant typically alleges 
that an official who acted as investigator or advocate did not exercise proper care or that a deci- 
sion as to the disposition of a grievance was inappropriate. Although both counts are not infre- 
quently combined in a single complaint, these distinct lines of attack throw up issues of labour 
law policy that are as different as the two categories of functions carried out by union officials. 


17. A disgruntled grievor may challenge only the propriety of the union’s decision not to pursue 
a grievance, and not dispute the union’s investigation or advocacy. In this setting, labour rela- 
tions boards have started from the basic premise that the pursuit of a grievor’s claim may 
adversely affect other employees, and that a bargaining agent is best suited to choose between 
the competing interests of its constituents. As this Board said in Ford Motor Company of 
Canada, [1973] OLRB Rep. Oct. 519 at para. 38, a union is under “‘a duty to act fairly in the 
interests of all members, minority factions, as well as majority factions, individual employees as 
well as the collective group’. 
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18. In that decision, the Board identified three collective concerns upon which an individual 
employee’s contract claim may impinge. The resolution of many grievances calls for the recon- 
ciliation of conflicting job interests. When two person vie for a single job in the context of a pro- 
motion or layoff, a grievor’s gain is someone else’s immediate loss. More often, the disposition 
of a grievance will have a prospective effect upon members of the bargaining unit. An arbitra- 
tion award (or even a settlement) will shape future arbitral decisions (and accommodations) to 
the detriment of some workers and to the benefit of others. As Professor Cox has demonstrated 
in “Rights under a Collective Agreement” (1956), 69 Harv. L.R.601, conflict among employees is 
not limited to matters of layoffs and promotions. On the other hand, some grievances - for 
example, most discharge cases - pose no threat to the jobs of a grievor’s fellow workers. See 
Ford Motor Company of Canada, supra, at para. 38, 41 and 42. 


19. The second group interest is in the smooth functioning of the grievance process. A well-oiled 
settlement mechanism is essential to a healthy collective bargaining relationship for two reasons. 
An agreement crafted by the parties is inherently more sensitive to their needs than is an award 
fashioned by a third party, who necessarily knows less than they do about the situation and their 
priorities and is constrained by existing contractual rights. Another advantage of informal settle- 
ments is the speed with which they can be fashioned as compared with the time necessary to 
adjudicate a dispute. These virtues of private accommodation can only be realized if a union 
does not press undeserving grievances and management responds with an equally cooperative 
attitude to meritorious claims. See Ford Motor Company of Canada, supra, at para. 42, 43 and 
45. 


20. Finally, the carriage of an employee claim through the grievance process to arbitration also 
consumes collective resources. Labour-management meetings occupy the time of paid repre- 
sentatives and distract volunteers from other activities. Arbitrators command large fees and the 
services of lawyers, who frequently appear as counsel at hearings, are expensive. These costs are 
borne not by a grievor, but by a trade union, or, more accurately, union members. See Ford 
Motor Company of Canada, supra, at para. 42. 


21. In deciding the fate of a grievance, a union official must weigh these group concerns against 
the interests of the grievor. The force of a grievor’s claim will vary greatly from one case to 
another. The benefit sought by a grievor may range from a few hours’ pay in compensation for a 
missed overtime assignment to continued employment. An employee who is terminated is 
deprived of not only wages, but pension contributions, welfare benefits, and seniority rights, 
and severance will often cause emotional trauma and social upheaval as well. the force of an 
individual’s assertion of a contractual right also depends upon the degree of support which a 
grievance finds in both the facts and contractual language which may be highly specific, but fre- 
quently is as open-textured as a clause permitting discharge only for just cause. The greater the 
merit of a grievance, the higher is the probability that it could be won and that an employee is 
prejudiced if it is dropped. Moreover, contractual rights may give rise to a reasonable expecta- 
tion of a contractual advantage and expectation often leads to detrimental reliance. For exam- 
ple, a person who is in line for a merit increase may decline an offer of other employment. 
Finally, the past practice of a union may add weight to an employee’s claim to enforce a collec- 
tive agreement. A union which has previously arbitrated all disputes of a certain type - for 
example, discharge cases - but subsequently abandons such as grievances, violates the notion of 
equal treatment. Past practice which is known to an employee generates an expectation of conti- 
nuity. See generally Rayonier Canada (B.C.) Ltd., [1975] 2 Can. LRBR 196 (B.C.) at 204; 
Prinesdomu, supra, at para. 27; and Barber Coleman of Canada Ltd., [1976] OLRB Rep. Oct. 
13, at para. 17; [1977] 1 Can. LRBR 182, at 187. 


22. These are the conflicting individual and collective interests that arise when a decision is 
made whether or not to press a grievance. To avoid being arbitrary, a union official must con- 
sider the relevant factors and engage in a “rational” process of decision-making: see 
Prinesdomu, supra, at para. 25. Such an approach to labour board review entails a high degree 
of deference to bargaining agents. Legal restraint is amply justified because a trade union is bet- 
ter able than a labour relations board to reconcile competing job interests, to ration the limited 
capital of the grievance settlement process, and to allocate group funds. These are essentially 
political tasks not amenable to legal regulation. In the words of Archibald Cox: 


When the interests of several groups conflict, or future needs run contrary to present 
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desires, or when the individual’s claim endangers group interests, the union’s function 
is to resolve the competition by reaching in accommodation of striking a balance. The 
process is political. It involved a melange of power, numerical strength, mutual aid, 
reason, prejudice, and emotion. Limits must be placed on the authority of the group, 
but within the zone of fairness and rationality this method of self-government proba- 
bly works better than the edicts of any outside tribunal. (Law and the National 
Labour Policy, (1960), at 83 to 84.) 


14. With respect to this aspect of the complaint, I conclude that the Union did not violate 
section 68 and in no respect acted in a manner that was arbitrary, discriminatory, or in bad faith in 
reaching the decision not to process the two grievances through to arbitration. To the contrary, I 
conclude that the union fairly represented both complainants in reaching the decision not to arbi- 
trate. Although the union was aware of the discharges at the termination meeting of April 3, 1985, 
it was not until phoned by complainants’ counsel that the union was made aware that the complain- 
ants were challenging, or seeking to challenge such discharges. At that point, the union took 
immediate action to investigate fully all the circumstances surrounding the discharges. They called 
the two complainants to come in and explain their version of the circumstances, they took immedi- 
ate steps to have grievances filed, and they processed those grievances through the steps of the 
grievance procedure. At the appropriate step, Mr. Scott on behalf of the union presented the case 
for the complainants, and it is common ground that he fully and adequately represented the com- 
plainants at that step of the grievance procedure. When the grievances proved, as expected, unsuc- 
cessful through the steps of the grievance procedure, the Executive convened a meeting to consider 
whether the grievances should be taken to arbitration. At that meeting, the complainants attended 
with counsel and counsel was given full and ample opportunity to present their case. 


5, Provided the union does not act in an arbitrary, discriminatory, or bad faith manner in 
reaching its decision not to arbitrate, it is open for the union to be wrong as to its assessment of the 
merits of proceeding to arbitration. It is not for this Board to decide whether the union arrived at 
the correct decision in deciding not to arbitrate. In my view the union properly considered all the 
relevant factors, including researching the applicable jurisprudence and law, considering all the cir- 
cumstances of the offences, and in considering the stories of the complainants, and counsel’s sub- 
missions, including letters of reference submitted in their support. The three factors or reasons 
given by the union for deciding not to arbitrate, the seriousness of the charges involved, the slight 
chance of success at arbitration, and the effect of arbitrating on the overall bargaining relationship 
with the employer, are all in my view proper factors to consider in reaching a decision. The evi- 
dence clearly establishes that the union fairly and sensitively considered all these factors and it can- 
not be maintained that they acted in an arbitrary or bad faith fashion in considering such factors or 
in reaching the decision which they did. The offence to which the complainants pleaded guilty, pos- 
session of an illegal substance, was a particularly serious offense given that the substance had been 
stored on school property. Notwithstanding the guilty pleas and the conviction for simple posses- 
sion, the union was also aware that the marijuana had been bought for purposes of resale and that 
this would likely come out during any arbitration. Of further significance was the fact that this par- 
ticular employer was a School Board, and understandably viewed very seriously drug offences 
within the work place. Reasonable as well was the union assessment that the community at large 
would also view quite seriously such an offence. Although counsel for the complainants pointed to 
various factors in supporting his submission that on the merits the grievances would have been suc- 
cessful (the Board ventures no opinion on this), quite apart from whether the grievances would 
have been successful at arbitration or not, it is clear that the union considered all the submissions 
and arguments put to it, balanced the interests of the complainants along with the interests of the 
membership at large, and reasonably concluded that the grievances should not be taken to arbitra- 
tion. In reaching these decisions, the union did not give any weight whatsoever to the fact that the 
grievances were filed in an untimely manner. The factors they considered, independent of the 
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timeliness problem, led them to conclude that the grievances should not be taken to arbitration. 
Recognizing the serious effect of discharges, the union afforded a further opportunity to the com- 
plainants and their counsel to convince the union that the two grievances ought to be arbitrated. 
Again, counsel for the complainants was given full opportunity, and the union again considered all 
relevant factors. Neither the decision not to arbitrate these grievances nor the process undergone 
in reaching this decision violates section 68 of the Act and the complaint with respect to this 
ground is hereby dismissed. 


16. The second ground raised by the complainants is that the union violated its duty in neg- 
lecting to advise the complainants both of their rights to file grievances and that any such griev- 
ances must be filed within five days as set out in the collective agreement. This allegation is poten- 
tially relevant in two respects. First, if the union did violate section 68 in neglecting to so inform 
the complainants, and subsequently relied upon the untimeliness of the grievances in reaching the 
decision not to take the matters to arbitration, it could reasonably be maintained that this union 
breach of section 68 in some way “‘tainted”’ the decision not to take the matter to arbitration. The 
union would have relied on a factor which existed because of its own violation of the Act. How- 
ever, as noted above, the union in no way placed any weight upon the untimeliness of the griev- 
ances in reaching the decision not to send the grievances to arbitration. Even if the union did 
therefore violate section 68 in its failure to properly advise the complainants as alleged, any such 
failure would not lead to a conclusion it had violated section 68 in its consideration of whether to 
take the matters to arbitration. That is, any breach arising out of any failure to advise the com- 
plainants would effectively have been nullified by the decision, properly taken in all respects, not 
to take the matters to arbitration. 


ke But the failure to advise the complainants of their right to grieve and the five day time 
limit for so doing is relevant in another respect. The evidence before the Board shows that the 
School Board, in denying the grievances during the steps of the grievance procedure, relied at least 
in part on the fact that the grievances were untimely. While the eventual union decision not to take 
these matters to arbitration did not violate section 68 of the Act, it cannot be said that the 
employer would necessarily have taken the same stance throughout the grievance procedure had 
the grievances been filed in a timely fashion. Put differently, it was theoretically possible that the 
School Board would have agreed to revoke the discharges during the steps of the grievance proce- 
dure, had the grievances been filed in a timely fashion. Thus, if the union did violate section 68 in 
not indicating to the complainants the requirement that the grievances be filed within five days, the 
complainants argue that such failure and the resultant untimely grievances harmed them by reduc- 
ing the chances that the employer School Board would reconsider the discharges. For this reason, 
it is necessary to consider whether the union did in fact breach section 68 by its conduct in remain- 
ing silent during the termination meeting, and by not seeking out and advising the complainants 
subsequent to that meeting, that they had both the right to file grievances and if so must file them 
within five days. 


18. Counsel for the complainant referred the Board to a number of cases in support of this 
proposition (J.M. Schneider Inc., [1984] OLRB Rep. Mar. 467, North York General Hospital, 
[1982] OLRB Rep. Aug. 1190, North York General Hospital, [1984] OLRB Rep. Feb. 286) and 
characterized the issue as one of whether the union owed a duty to the complainants to inform 
them of their rights under the collective agreement. While of some assistance, none of the cases 
cited were directly on point to this issue. In the Board’s view, the issue is not properly character- 
ized as whether the union owes a duty to potential complainants to inform them of their rights 
under the collective agreement. Rather, the correct characterization is whether in the circum- 
stances before the Board, the union breached section 68 by not advising the complainants of their 
rights to grieve and the requirement that they do so within five days. It is not a question of whether 
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there was an affirmative duty placed upon the union to so advise the complainants, but whether 
failure to do so amounted to a violation of section 68 of the Act. 


19. Although the Board only received direct evidence that Mr. DaCosta had a copy of the 
collective agreement, had begun to read it, and had been specifically advised that he should con- 
tact the union stewards, whose names he was given should any employment problems arise, given 
the constant interaction between the two complainants throughout the events in question, it can 
only be inferred that Mr. Medeiros similarly had a collective agreement and must have been aware 
that the union could be and ought to be approached should he have any employment problems. 
Notwithstanding these factors, neither complainant approached the union for assistance. The 
Board can only assume that at the relevant time the complainants did not require nor want the 
assistance of the union. Such an inference is consistent with the complainants’ evidence that they 
felt assured after their meeting with Mr. Jefferies that their jobs would not be in jeopardy. At the 
termination meeting on April 3, 1985, neither complainant requested any assistance from the 
union. Again, the Board notes that the complainants were both aware that a union meeting was 
being held the same evening as their termination meetings, yet neither complainant attended at 
that meeting. 


20. In my view the respondent union did not violate section 68 in not advising the complain- 
ants of their right to file grievances and the timeliness requirements in that respect. The complain- 
ants must have known that their jobs were in jeopardy, or at the very least, that some employment 
consequences might result from their activities; otherwise they would not have contacted Mr. Jef- 
feries in late February, 1985 and sought his ‘“‘assurances’’. Yet they did not contact the union 
throughout the relevant period nor evidence any desire that the union assist them. Similarly, distin- 
guishing these facts from the applicable cited cases, the union in no way misrepresented or misin- 
formed the complainants as to their rights under the collective agreement when asked about those 
rights. The union learned at the termination meetings on April 3rd that almost 1 1/2 months earlier 
the complainants had been charged with a criminal offence, but had not approached the union for 
help. During that meeting, when the termination letters were read to the complainants, neither 
complainant said anything to the union representative nor in any way requested the union to help. 
Even after the meeting, union assistance was not requested. The union reasonably assumed that 
neither complainant wanted the union to help them. The union therefore remained silent while 
awaiting some indication from the complainants that the complainants wanted the union to assist 
them. To hold that a union violates section 68 by awaiting some indication from potential grievors 
that they wish to complain about their treatment at the hands of the employer, would be to place 
an unreasonable burden upon a union. When a union learns that an employee has suffered 
employment consequences, but has not sought its help, though there has been ample opportunity 
to do so, it cannot be said that the union acts arbitrarily, or in bad faith, by declining to actively 
seek out that employee to advise them of their rights. If, as counsel for the complainants suggest- 
ed, the union had a positive duty to seek out and advise the potential grievors of their rights under 
the collective agreement given that the union was then aware of the discharges, unions would be 
routinely and constantly required to approach employees and explain to them all their rights and 
obligations under the collective agreement. A union would be required to meet, individually or 
collectively, with all such employees and not only recite each clause of the collective agreement, 
but explain to the satisfaction of all employees what such clauses meant. It simply cannot be sus- 
tained that a failure to do so amounts to arbitrary or bad faith conduct within the meaning of sec- 
tion 68 of the Act. If any positive duty does exist, it is the duty of employees who want union assis- 
tance to so request it. 


2. For these reasons, the Board dismisses the remaining aspect of the complaint in so far 
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that it alleges a violation of section 68 in the failure of the union to advise the complainants of their 
rights. 


22 At the conclusion of the hearing, after reserving on its decision, a request was made of 
the Board that the matter be reopened for further submissions with respect to this second issue; 
that is, whether the union breached section 68 in not seeking out and advising the complainants of 
their rights. This request was opposed by the complainants, and the Board reserved on this issue as 
well. As the hearing has been completed, and in light of the opposition of the complainants, the 
Board declines to so reopen the hearing. 


0681-86-R Teamsters Local Union No. 230, Ready Mix Building Supply, Hydro & 
Construction Drivers, Warehousemen and Helpers, Applicant, v. Millwork & 
Building Supplies Limited, R & R Insulators Limited, Respondents 


Related Employer - Sale of a Business - Shifting of insulation bat business from unionized 
Millwork to non-unionized R & R - Transfer of work indicating related employers but not sale of a 
business - Board deciding not to exercise discretion to make a declaration that R & R bound by col- 
lective agreement between Millwork and union 


BEFORE: Patricia Hughes, Vice-Chairman, and Board Members F. C. Burnet and C. A. Ballen- 
tine. 


APPEARANCES: David A. McKee, Ron Burns and John Van Heuvel for the applicant; Derek L. 
Rogers, Simon C. Armstrong, Rob Lupton and Roger Shingler for the respondents. 


DECISION OF THE BOARD; November 20, 1986 


ihe In this application, the applicant union (“the union” or ““Teamsters Local 230’’) applies 
under section 63 of the Labour Relations Act (‘‘the Act’’) for a declaration that there has been a 
sale of a business by Millwork & Building Supplies Limited (‘“Millwork’’) to R & R Insulators Lim- 
ited (“‘R & R”’) and that the collective agreement between the union and Millwork applies to R & 
R. The union also applies for a declaration under section 1(4) of the Act that Millwork and R & R 
are related employers and that R & R is bound to the collective agreement between Millwork and 
Teamsters Local 230. 


Zz Millwork is a building material supplies company which sells and delivers various types 
of building materials to job sites, including insulation bats. It has been in operation since 1951. R 
& R has been in operation for three years, during which time it for the most part has installed 
blown insulation in residential construction. In May of 1986, the extent to which Millwork supplied 
insulation bats was reduced. During the first quarter of 1986, the insulation bat business consti- 
tuted 13-1/2% of gross sales at the Ajax Millwork location; by July that figure had been reduced to 
3 per cent. R & R began to supply insulation bats. Neither company installs bat insulation, but 
both companies now sell and deliver it. R & R gets insulation bats directly from the manufacturer, 
but the sale is to Millwork which invoices R & R. Millwork is not involved in the blown insulation 
business, but R & R sells, delivers and installs blown insulation. Millwork has two locations, one in 
Ajax (also called the Pickering location) and one in Oshawa. In Oshawa it has a large retail store 
and building home centre and in Ajax a warehouse and retail operation. R & R is located in Pick- 
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ering. A certificate from the Ministry of Transportation & Communication indicates that R & R’s 
mailing address is in Oshawa and that its corporate head office is in Oshawa at the same location as 
the Millwork Oshawa store. Furthermore, the R & R location is one mile down the road from the 
Ajax/Pickering location of Millwork. R & R has a telephone number under its own name and has 
its own invoice and delivery documents and similar materials. There is no interchange of employ- 
ees between R & R and Millwork. 


3. Millwork is family held. Nine of 15 shares are held by Edward Lupton, the founder of 
Millwork and the father of Robert Lupton, the President of Millwork, who owns one share. Sandy 
Lupton and Gail Lupton, sisters of Robert Lupton, each owns one share. Robert Lupton’s mother, 
Isabel, owns one share. The remaining two shares are in trust for two younger children, Susan and 
John. Sandy Lupton is the accountant and Gail Lupton is the credit manager of Millwork, neither 
of them performs any function for R & R. Roger Shingler is the general manager of Millwork. 
Both he and Robert Lupton have offices at Oshawa. Twenty-five per cent of the R & R shares are 
held by Robert Lupton and twenty-five per cent are held by Roger Shingler. The remaining shares 
are distributed among Sandy Lupton, Gail Lupton and Isabel Lupton. Robert Lupton is the Presi- 
dent of R & R and Roger Shingler is the Secretary. The manager of R & R is Bob Mason who pre- 
viously worked at an unrelated company and now reports to Shingler. Shingler’s wife, Maryanne, 
looks after the books at R & R. The companies have a common auditor. 


4. The union was certified at Millwork in 1968. The bargaining unit at Millwork in Oshawa 
has ranged from 21 employees in March of 1986 to 26 today (there were 23 in May and 24 in July) 
and has been reduced from 6 at the Ajax location in March 1986 to 3 today. There is no union at R 
&R. 


oA In late July or early August, 1986, it was decided by Robert Lupton and Shingler that it 
would be more efficient if Millwork’s deliveries were made by having Millwork trucks operate from 
the Oshawa location, instead of running deliveries from both Oshawa and Ajax. The Ajax trucks 
were therefore moved to Oshawa. Prior to May 1986, there were six employees at Ajax with two 
drivers driving out on a steady basis, according to Robert Lupton, the President and Director of 
both Millwork and R & R. He stated that those drivers could be involved in delivering bats ‘‘one, 
two or three or no hours in a day’. There are now three employees at Ajax receiving materials and 
making up delivery loads to be picked up by the trucks coming out of Oshawa. Lupton explained 
that the trucks were moved from Ajax to Oshawa because the stock at Oshawa is wider and more 
complete and therefore the move allows for a more efficient delivery system. Two employees 
affected by the move were offered continued employment at Oshawa and one of them accepted the 
offer and the other one went to another job. 


6. Shingler explained that through its Ajax location, Millwork was serving a number of 
accounts, four of which were more significant than the others. These accounts required and 
demanded that the bats be on construction sites by 7 a.m. There was a fear that business would be 
lost because Millwork would not be able to provide the bats when required. It should be noted that 
R & R was able to obtain the business with the contractors it supplies because of Shingler’s contact 
with Millwork. He went to some of the contractors who deal with Millwork in the drywall business 
and persuaded them to contract with R & R for delivery of the insulation bats. Lupton explained 
that blown insulation does not have to be installed at a particular time and therefore employees at 
R & R could deliver bats in the early morning and then the blown insulation, while at Millwork 
carpenters also wanted frames delivered by 7 a.m., the same time at which the contractors wanted 
the bat insulation delivered; Millwork could not handle both requirements. Since May 1986, the 
employees at R & R have been delivering insulation bats to meet the contractors requirements and 
then going on to deliver blown insulation. The R & R employees use the same trucks for bat and 
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blown insulation. Lupton stated that no equipment had been transferred and that R & R was using 
the trucks they were using before, as well as existing equipment. The only change with the move 
was that R & R purchased or leased a fork lift truck. No employees from Millwork have worked at 
R & R in the delivery of insulation bats. Lupton testified that there was no intention to move any 
other stock or inventory from Millwork toR & R. 


Ip Shingler indicated that R & R’s trucks could service a greater number of houses than 
could the trucks at Millwork and that this was a factor, along with the time, in deciding to switch 
the bat business to R & R from Millwork. Although Lupton agreed on cross-examination that 
there was no reason that the shifts at Ajax could not have been changed to accommodate the 
requirement that the bats be delivered by 7 a.m., Shingler stated that if the hours in Ajax were 
changed to accommodate the requirement of early delivery of bats, that other deliveries would not 
be done. There was also difficulty with space with respect to loading the trucks the night before to 
be ready for morning delivery and being kept in the warehouse to keep them out of the rain, since 
they would have to be driven by part-time employees. Inventory was thus transferred from Mill- 
work to R & R. Shingler explained that by saying that he had had a meeting with the yardman at 
Millwork and asked him the amount of insulation he needed to operate there, and the excess then 
went to R & R. He testified that half of the volume of Millwork went to R & R and the space at 
Millwork was used to store other materials. Lupton agreed that it was possible that the entire bat 
stock at Millwork was removed to R & R in May of 1986, although he indicated that it was 
intended that only some of the stock be removed. Shingler also admitted that if bats were delivered 
out of Millwork, the employees would have to be paid overtime. It is not necessary to pay employ- 
ees at R & R overtime, as would be the case at Millwork; however, employees at R & R work ona 
piecework basis and Lupton estimated that the total annual cost for R & R is higher than for Mill- 
work in that earnings are higher. He agreed that it was easier to calculate the earnings of R& R 
employees than Millwork employees if the Millwork employees had to be paid overtime. Shingler 
said that they had to compete financially with other insulators. He explained that the reason that R 
& R buys bats from Millwork (at a percentage of cost) is that Millwork buys over one million dol- 
lars of insulation and uses that buying power to get the cheapest price. The cost to R & R of the 
bats is less than the cost to contractors because the contractor will only buy 20 bags while R & R 
buys trailer loads. Shingler testified that it would be much more difficult to do the volume of bats 
delivery out of Ajax as is done through R & R because it would be necessary to build new ware- 
houses and buy trucks; similarly, changes would have to be made to the warehousing at Oshawa 
and trucks bought. 


8. The union’s witness, John Van Heuvel, who has worked at the Ajax yard of Millwork 
since May, 1984, testified that he had never heard complaints about part-time employees driving 
the truck into the warehouse for the night. He also testified that R & R moved into buildings 
directly in front of the Ajax Millwork yard one or one and a half years ago and there built a shelter 
to store blowing insulation. He also stated he had carried dry wall from Millwork across to R & R 
to help build the office, but later agreed on cross-examination that that had been for a structure 
not belonging to R & R. R & R moved from that location, according to Van Heuvel a week before 
this application was filed and at that time the employees had a meeting to see if something could be 
done about that. R & R had taken all the bat insulation from the Ajax warehouse and had left only 
a few broken bags. Subsequently, bats were stored at Millwork again and now Millwork is served 
by R& R. He testified that usually storage was not a problem because Millwork does not purchase 
a large quantity of insulation at a time. He indicated in cross-examination that he had heard that 
the union had tried to organize the R & R workers but he did not know whether they had been 
successful. 


°: Under section 63 of the Act, an employer who purchases a business from an employer 
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who is bound by a collective agreement with a trade union is also bound by that agreement until 
the Board declares otherwise. Under section 63(1)(b), “‘sells’’ “‘includes leases, transfers and any 
other manner of disposition, and ‘sold’ and ‘sale’ have corresponding meanings’. The transfer of 
work is not a condition attracting the operation of section 63: The Charming Hostess Inc. , [1982] 
OLRB Rep. April 536; Ottawa Truck Centre, [1982] OLRB Rep. Nov. 1704, [1983] OLRB Rep. 
Jan. 139. In British American Banknote, [1979] OLRB Rep. Feb. 72, the Board stated that section 
63 ‘“‘cannot be interpreted as guaranteeing to a bargaining agent an absolute right or property in 
the work performed by its members. Section [63] serves only to preserve bargaining rights that 
have become attached to a business entity so that when that business entity is transferred, either in 
whole or in part, those bargaining rights survive and bind the successful employer’’. We find no 
evidence to support the allegation that there was a sale of the business from Millwork to R & R. 


10: Section 1(4) of the Act reads as follows: 


Where, in the opinion of the Board, associated or related activities or businesses are carried on, 
whether or not simultaneously, by or through more than one corporation, individual, firm, syn- 
dicate or association or any combination thereof, under common control or direction, the Board 
may, upon the application of any person, trade union or council of trade unions concerned, treat 
the corporations, individuals, firms, syndicates or associations or any combination thereof as 
constituting one employer for the purposes of this Act and grant such relief, by way of declara- 
tion or otherwise, as it may deem appropriate. 


Ge The Board set out the criteria for determining whether or not businesses are under com- 
mon control or direction in Walters Lithographic Company Limited, [1971] OLRB Rep. July 406: 


The indicia or criteria which the Board considers relevant in making a determination as to 
whether the activities or businesses of one or more corporations, individuals, firms, syndicates 
or associations, or any combinations thereof are carried on under the common direction and 
control and therefore may be treated as one employer are -- (1) common ownership or financial 
control, (2) common management, (3) interrelationship of operations, (4) representation to the 
public as a single integrated enterprise, and (5) centralized control of labour relations. No single 
criterion is likely to decide the issue. 


On the evidence set out above, we find there are substantially common ownership and financial 
control, common management and centralized control of labour relations. There is some interrela- 
tionship of operations (for example, through the sale of bats to Millwork which are invoiced to R 
& R.) 


2: In Bright Veal Meat Packers Ltd., [1981] OLRB Rep. Mar. 247, the Board concluded 
that two companies were related within the meaning of section 1(4) of the Act because there was 
“a comprehensive integration of the two operations, with both regular and significant intermin- 
gling between the employees of the two groups”. There is not here a comprehensive integration of 
the two operations, nor regular and significant intermingling between the employees of Millwork 
and R & R. However, this does not end the matter, since there is an additional concern involved: 
the mischief which section 1(4) is designed to meet is not only a shifting around or interchange of 
employees between unionized and non-unionized work forces, but also the shifting of work from a 
certified to an uncertified business. A shifting of work may not constitute a sale of a business, but it 
does mean that an employer may have scope to have his business carried out by non-unionized 
employees, even though a significant element of his business is in fact unionized. As the Board said 
in Brant Erecting and Hoisting, [1980] OLRB Rep. July 945, at paragraph 12: 


Section 1(4) was enacted in 1971 and deals with situations where the economic activity giving 
rise to employment or collective bargaining relationships regulated by the Act, is carried out by, 
or through more than one legal entity. Where such legal entities carry on related business activi- 
ties under common control or direction, the Board is empowered to pierce the corporate veil. 
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Section 1(4) ensures that the institutional rights of a trade union, and the contractual rights of its 
members, will attach to a definable commercial activity, rather than the legal vehicle(s) through 
which that activity is carried on. Legal form is not permitted to dictate or fragment a collective 
bargaining structure; nor will alterations in legal form undermine established bargaining rights. 


The Board pointed out in that case that it is possible to transfer business from one corporate activ- 
ity to another without contravening section 63 but that, particularly in the construction industry, 
bidding may be done and work performed through whichever company is convenient. In paragraph 
15, the Board stated 


The relationship between the business entities is a functional rather than a temporal one. Busi- 
nesses or activities are ‘related’ or ‘associated’ because they are of the same character, serve the 
same general market, employ the same mode and means of production, utilize similar employee 
skills, and are carried on for the benefit of related principals. If these criteria are met, two busi- 
nesses may be ‘related’ within the meaning of section 1(4) even though their activities are car- 
ried on through different or corporate vehicles and are not carried on simultaneously. 


In this case, of course, the two entities are carrying on business simultaneously. 


113s. On the evidence set out above, we find that Millwork and R & R are related businesses 
within the meaning of section 1(4) of the Act. However, this is merely the first step of the analysis. 
We must then decide whether or not to exercise our discretion under that section to make a decla- 
ration that the two entities are related and associated businesses and that R & R is therefore bound 
by the collective agreement between Millwork and the applicant union. In The Charming Hostess 
Inc. , [1982] OLRB Rep. April 536, the Board indicated that both section 1(4) and section 63 “‘are 
designed to preserve the collective bargaining status quo despite commercial transaction which 
alter the legal identity of the employing entity, and would consequently undermine established bar- 
gaining rights’. In that case, the Board found that the businesses were not related because they 
were independent, “‘with their own established employee complement, operated for the benefit of 
their own principals, and providing their specialized services to a variety of purchasers of which 
Molson’s is only one. Both businesses were in operation long before the Molson’s contract, and, no 
doubt, they will continue thereafter. Neither is a mere shell or a device to avoid collective bargain- 
ing obligations, and neither can be regarded as an instrumentality of Molson’s’’. Charming and 
Amsterdam provided host and hostesses and food services respectively, for a hospitality suite built 
in the brewery. However, the Board held that even if it were to find that these were related busi- 
nesses, it would not exercise its discretion to issue a declaration because “‘[t]he purpose of section 
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1(4) is to preserve bargaining rights not to extend them ....”’. 


14. In our view, were we to issue a declaration that Millwork and R & R are related 
employers and that the collective agreement between Millwork and the union were to apply to R & 
R, we would be extending bargaining rights, not preserving them. For this reason, we decline to 
issue a declaration and this application is hereby dismissed. 
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2054-86-M Sheet Metal Workers International Association, Local 537, Applicant, 
v. Helmut Mueller, Respondent 


Construction Industry Grievance - Employer - Whether Board sitting as arbitrator will 
apply principle of res judicata - Whether respondent an employee or independent contractor 


BEFORE: G. T. Surdykowski, Vice-Chairman, and Board Members J. M. Stamp and H. Kobryn. 


APPEARANCES: Stanley Simpson and Owen Pettipas for the applicant; Helmut Mueller appearing 
on his own behalf. 


DECISION OF THE BOARD; November 24, 1986 


t. This referral of a grievance to the Board pursuant to the provisions of section 124 of the 
Labour Relations Act had it genesis in a previous decision of the Board, by a differently constituted 
panel (the ‘‘Mitchnick” panel), in S. N. Ventilation Heating Limited, [1986] OLRB Rep. Sept. 
1309. In that decision, also a referral under section 124 of the Act, the Board said as follows: 


3. The evidence now discloses that much of the work in question was performed on a “‘subcon- 
tract” basis by Mueller Sheet Metal, and much of it by Steve Dojcinovic, the owner of Steve’s 
Sheet Metal, himself. With respect to the former, Mr. Dojcinovic was approached by Mr. Muel- 
ler, who has been the proprietor of a registered company called ‘‘Mueller Sheet Metal” since 
1977, and was asked if he would subcontract some fabrication work to him. Mr. Dojcinovic was 
aware of the restrictions under the collective agreement with respect to subcontracting, the rele- 
vant provision of which provides: 


ARTICLE 9 - SUB CONTRACTS 


9.1 When subcontracting the employer agrees that any and all of the acknowledged 
work herein contained in the Clause covering Trade Jurisdiction in the respective 
Appendix must be subcontracted to an employer who is a signatory to this Provincial 
Agreement, providing such subcontractors are available. 


Mr. Dojcinovic accordingly told Mr. Mueller that he would subcontract work to Mueller Sheet 
Metal if he were able to get a collective agreement with the applicant union. 


4. Mr. Mueller consequently attended at the office of the applicant. He explained to the Union 
that he was setting up in business, and would like to become a Union member and sign a collec- 
tive agreement. He was asked a few questions about his intentions for the business, after which 
the Union signed him to a collective agreement. With respect to becoming a Union member, 
however, the Union told him he would have to wait until he actually started up a shop, and the 
Union would look at the situation then. Mr. Mueller then took his collective agreement back to 
Mr. Dojcinovic, and Mr. Dojcinovic agreed to give him some of the fabricating work in Mr. 
Dojcinovic’s shop. Mr. Mueller quoted an hourly rate, and was paid on that basis, without 
deductions (all of the normal matters subject to payroll deduction were the responsibility of Mr. 
Mueller). Mr. Mueller would bring his own tools in to the shop of Steve’s Sheet Metal, would be 
handed a work order by Mr. Dojcinovic, and would be left by Mr. Dojcinovic (who was fre- 
quently out of the shop doing residential work) to complete the work. 


6. The Board recognizes that it is not unusual for tradesmen to set themselves up as purported 
“independent contractors’, and to be treated as such on the payroll by those engaging their ser- 
vices, under circumstances in which the Board would not necessarily find them to be “indepen- 
dent contractors” at all. See, e.g., Montreal Locomotive Works, (1947) 1 D.L.R. 161; Babco 
Plumbing Services, [1985] OLRB Rep. Dec. 1693. In the present case, however, none of us are 
of the view that we ought to go behind the “subcontracting” arrangement upon which Mr. 
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Dojcinovic claims to have relied. As much as Mr. Dojcinovic had made his dislike for the collec- 
tive agreement apparent throughout his testimony, we do find that he was acting in good faith in 
demanding from Mr. Mueller that he obtain a collective agreement from the Union beforehe 
could receive any work from the respondent. 


The Union knew that Mr. Mueller was not set up in his own shop at that point, and in fact with- 
held membership from him on that basis. As the Union’s business agent in his testimony 
acknowledged in hindsight, the Union might well have held back on the signing of a collective 
agreement until Mr. Mueller showed signs of opening his own shop as well. We understand why 
the Union would be anxious to sign any potential contractor to a collective agreement as early as 
possible, but we also have to consider what is fair to all of the parties involved in the present 
inter-relationship. If the Union is held to the “subcontract” arrangement that ensued, they still 
have a remedy against Mueller Sheet Metal, who asked to be signed to the collective agreement. 
If the Board goes behind the ‘“‘subcontract”’ arrangement to place all of the liability on Steve’s 
Sheet Metal, the latter company has no recourse against anyone. And it is Mueller Sheet Metal 
that has in fact been paid by Steve’s for the work in question. Having regard to the good faith of 
Mr. Dojcinovic in requiring, as he saw it, that the terms of the ‘“‘subcontracting” clause of the 
collective agreement be adhered to, and to the knowledge that the Union had of the situation 
(sufficient knowledge to hold hack from Mr. Mueller a Union card), we are not prepared to go 
behind that arrangement and examine its status, with a view to possibly placing the liability for 
the Mueller hours on Steve’s Sheet Metal. While the combination of an innocent representation 
on the Union’s part and innocent reliance upon it on the respondent’s part has led us to this con- 
clusion in the present case, the respondent should be aware that any future “subcontracting” 
arrangements would, in light of the knowledge he now has of the Union’s position, be subject to 
closer scrutiny under the tests articulated by the Board in the past. 


[emphasis added] 


De The applicant submits that the determination by the Mitchnick panel of the (employ- 
ment) status of the respondent is binding on this panel; in other words, that the issue is res 
judicata. In that regard, counsel submits that the respondent had to be, during the material times, 
either an ‘employee’ as defined by the Act or an independent contractor, and that that issue has 
been determined by the Mitchnick panel. In addition, counsel submits that the fact that the respon- 
dent signed what purports to be a collective agreement with the union means that he was an inde- 
pendent contractor. In the alternative, and if we do not agree with these submissions, counsel 
requested this panel ‘reconsider’ the decision of the Mitchnick panel. The respondent, who was not 
represented by counsel, adopted a contrary position. 


SF Res judicata is a common law doctrine which was developed by the Courts to preclude 
parties or their privies from relitigating issues that had already been resolved by a final judgement 
of a court of competent jurisdiction. In effect, such a previous decision creates an estoppel which 
can take 2 forms: cause of action estoppel and issue estoppel. Regardless of its form, the essence of 
the estoppel that is created is that once a right, question, or fact distinctly put in issue, is directly 
determined by a court of competent jurisdiction, it cannot be relitigated in subsequent proceedings 
between the same parties or their privies. A right, question, or fact once so specifically determined 
is taken to be conclusively established for so long as the judgement of the Court that determined it 
stands, unless a litigant otherwise bound by that previous determination can establish that there 
exist a fact which both entirely changes the situation and could not by reasonably diligence have 
been previously ascertained (see Angle v. Minister of National Revenue, [1975] S.C.R. 248; Town 
of Grandview v. Doering, (1975) 61 D.L.R. (3d) 455 (S.C.C.)). 


4. It is not clear that the Board is bound to apply the doctrine of res judicata, particularly 
when it sits as an arbitrator under section 124 of the Act. However, the Board has applied that 
doctrine, or one analogous to it, so as to ensure that, subject to its power to reconsider any deci- 
sion under section 106(1) of the Act, its decisions will be final and conclusive of the questions or 
facts that it adjudicates (see Arnold Markets Limited, 62 CLLC para. 16221; Canadian General 
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Electric Company Limited, [1978] OLRB Rep. April 384; K-Mart Canada Limited, [1981] OLRB 
Rep. Feb. 185 among others). 


5. It is clear, however, that neither res judicata, nor any doctrine analogous to it, to operate against 
anyone who was not either a party to the prior proceedings or someone claiming under or through 
such a party (see Angle v. Minister of National Revenue, supra; Town of Grandview v. Doering, 
supra; Mr. Grocer, Willett Foods Limited, [1986] OLRB Rep. Oct. 1364; Oakwood Park Lodge, 
[1980] OLRB Rep. Oct. 1501; and Valentine Enterprises Contracting Limited, [1980] OLRB Rep. 
June 807 where it was held that the dismissal of one union’s claim that two employees be declared 
a single employer did not bar another trade union’s claim for such a declaration with respect to the 
same employers). 


6. The respondent in this proceeding is Helmut Mueller. Neither he personally nor Muel- 
ler Sheet Metal, which is an unincorporated sole proprietorship through which he carries on busi- 
ness, were parties to the proceedings before the Mitchnick panel in S. N. Ventilation Heating 
Limited, supra. Consequently, it is not appropriate that Mr. Mueller be bound by any of findings 
of the Mitchnick panel and we reject the trade union’s submissions in that regard. In this proceed- 
ing, the trade union claims under an agreement between the Sheet Metal Workers’ International 
Association Local Union No. 537, Ontario Sheet Metal Workers’ Conference and Mueller Sheet 
Metal. In order for it to succeed in its claim, it must establish that the respondent was an “‘employ- 
er’ at the material times, and that the ‘‘agreement” is a collective agreement that applies to the 
work claimed by it. These are the issues before the Board in this proceeding. 


qd The evidence before us establishes that S. N. Ventilation Heating Limited, which car- 
ries on business as Steve’s Sheet Metal Company (hereinafter ““S. N. Ventilation’) is bound to a 
provincial ‘‘I.C.I.” collective agreement between the Ontario Sheet Metal and Air Handling 
Group and the Sheet Metal Workers’ International Association and Ontario Sheet Metal Workers’ 
Conference for Locals 30,47, 235, 269, 392, 397, 474, 504, 537, 539 and 562. This agreement speci- 
fies that all persons employed to do sheet metal work by employers bound by it must be members 
of the listed local unions, of which the applicant is one. It further provides that any subcontracting 
of sheet metal work must be to an employer bound by the agreement. The respondent was gener- 
ally aware that S. N. Ventilation was bound to the collective agreement and was required to hire 
members of the applicant to do its “I.C.I.” sheet metal work. In addition, the evidence discloses 
that Mr. Mueller, established what appears on its face to be a sole proprietorship under the name 
of ‘“Mueller Sheet Metal” in 1974, that he identifies himself as being self-employed on his income 
tax returns, and that he does not receive a statement of earnings from S. N. Ventilation for tax 
purposes. In addition, he has referred to and held himself out to be an independent contractor. He 
is not, and was not at any material time, a member of the applicant. He sought to become a mem- 
ber in February, 1985, was rejected, and instead signed what purports to be a collective agreement 
with the applicant. The only evidence before us of the purpose for which the respondent entered 
into this agreement is that he wanted to be a union contractor and have the applicant supply him 
with employees. There is no evidence before us that he made any representations to the applicant 
with respect to his relationship with, or any work to be performed for, S. N. Ventilation. Nor is 
there any evidence before us of any discussions between Mr. Mueller and Mr. Dojcinovic. Conse- 
quently, there is no evidence before this panel to permit us to make any of the findings of fact 
made by the Mitchnick’s panel in paragraphs 3 and 4 of the S. N. Ventilation Heating Limited deci- 
sion supra. 


8. Subsequently, the respondent performed work for S. N. Ventilation. Whatever he may 
be for income tax purposes, we are satisfied on the evidence before us, Mr. Mueller was, for 
labour relations purposes, an employee of S. N. Ventilation during the period for which the trade 
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union claims damages, namely March, 1985 through April 1986. Superficially, Mr. Mueller may 
appear to be an independent contractor. However, in determining whether a person is an ““employ- 
ee’’ for labour relations purposes, the Board concerns itself with the substance of the working rela- 
tionship and not its mere form or label. In assessing the true nature of the relationship, the Board 
applies the fourfold test of Montreal v. Montreal Locomotive Works Ltd. et al. [1947] 1 D.L.R. 161 
in the context of the overall organization of the operation, the organization test being one that was 
applied in Koch v. The Trustees of the Ottawa Civic Hospital, [1979] 3 ACWS 201 (Ont. H.C.) (see 
Babco Plumbing Services Limited, [1985] OLRB Rep. Dec. 1693; K-Mart Canada Ltd., [1983] 
OLRB Rep. May 649, among others). Although he professes to be a self-employed contractor, 
Mr. Mueller, who has never had any employees, has worked for only S. N. Ventilation for approx- 
imately five years. He has regular scheduled hours of work, including specific starting and stopping 
times; he reports to and works at the shop, not the job site; he is paid the same regular hourly 
wage rate, which is established by S. N. Ventilation, regardless of what work he is performing and 
regardless of what profit or loss may result from the work undertaken; the work he does is deter- 
mined by work orders given to him by S. N. Ventilation and he plays no part in selecting what 
work will be done, what jobs will be accepted or the costing thereof; and there is no indication that 
he uses tools and materials other than those supplied by S. N. Ventilation. In our view, on the tests 
applied by the Board, Mr. Mueller was, at all material times, an employee of S. N. Ventilation 
within the meaning of the Labour Relations Act. 


9: On its face, our decision in this respect may appear to be at odds with the decision of 
the Mitchnick panel. However, it is also readily apparent that the evidence before the Mitchnick 
panel was radically different from that before us. It appears that the Mitchnick panel heard only 
from Mr. Dojcinovic, the principal of S. N. Ventilation, with respect to the nature of that com- 
pany’s relationship with Mr. Mueller. We heard evidence on that issue only from Mr. Mueller him- 
self, even though Mr. Dojcinovic was subpoenaed by the union and gave evidence with respect to 
other issues. It appears therefore that each panel had a different part of the relevant evidence 
before it, but that neither panel had the benefit of all of the relevant evidence. Of course, each 
panel must decide the application before it on the basis of the evidence that it hears and is not enti- 
tled to speculate that other evidence may exist. Absent the application of res judicata or some doc- 
trine analogous thereto, findings in a previous proceeding are not evidence in a subsequent pro- 
ceeding. In this instance, though the result may be an unhappy one from the union’s perspective, it 
ought not to be surprising. 


io Finally, even if we have the jurisdiction to do so in the context of this proceeding, which 
we doubt, we do not find it appropriate to attempt a reconsideration of the decision of the Mitch- 
nick panel, as suggested by counsel. There is no proper request for reconsideration before us. Fur- 
ther, any reconsideration would be with respect to a finding of fact of the Mitchnick panel. We 
know neither the details of the evidence placed the Board in the prior proceeding, nor what evi- 
dence, if any, became available subsequent to the decision in that proceeding that could not by 
reasonable diligence have been previously ascertained and adduced. On the basis of the informa- 
tion before us, we are not prepared to grant such a request. 


jl In the result, we find that the respondent was not an employer during the material times 
and that he is therefore not liable to any claim made by the applicant with respect to the work 
claimed herein by the trade union. In view of that finding, it is unnecessary for us to decide 
whether or not the agreement between the parties is a collective agreement, a proposition which is 
not free from doubt (see /nternational Union of Operating Engineers, Local 793 [1981] OLRB Rep. 
June. 692; Nicholls - Radke and Associates Limited, [1982] OLRB Rep. July 1028). 


1 The grievance is dismissed. 
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1730-86-R Sheet Metal Workers’ International Association Local Union 537, 
Applicant, v. Naylor Group Incorporated, Respondent, v. Group of Employees, 
Objectors 


Bargaining Unit - Certification - Construction Industry - Whether employees engaged in 
sheet metal work but not journeymen sheet metal workers or registered sheet metal apprentices 
should be included in bargaining unit - Board declining to reconsider its practice of excluding such 
employees as enunciated in Jrvcon Roofing 


BEFORE: Judith McCormack, Vice-Chairman, and Board Members W. H. Wightman and J. Red- 
shaw. 


APPEARANCES: Arthur L. Moore, Larry O’ Neill and Owen Pettipas for the applicant; Carl Peter- 
son, Paul Wrigley and Tom Hitchman for the respondent; Douglas Bowman and Carl Hughes for 
the objectors. 


DECISION OF JUDITH McCORMAK, VICE-CHAIRMAN AND BOARD MEMBER J. RED- 
SHAW; October 17, 1986 


1 This is an application for certification pursuant to the construction industry provisions 
of the Labour Relations Act. 


c: The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Labour Relations Act and is an affiliated bargaining agent of a designated employee bargain- 
ing agency. Pursuant to the designation issued by the Minister under section 139(1) of the Act on 
April 28, 1986, the designated employee bargaining agency is the Sheet Metal Workers’ Interna- 
tional Association and The Ontario Sheet Metal Workers Conference consisting of Locals 30, 47, 
235, 392, 473, 504, 537, 539, 562 and 269 of the Sheet Metal Workers’ International Association. 


2. The Board further finds that this is an application for certification within the meaning of 
section 119 of the Labour Relations Act and is an application made pursuant to section 144(1) of 
the Act which provides that: 


An application for certification as bargaining agent which relates to the industrial, commercial 
and institu- tional sector of the construction industry referred to in clause 117(e) shall be 
brought by either, 


(a) anemployee bargaining agency; or 
(b) one or more affiliated bargaining agents of the employee bargaining agency, 


on behalf of all affiliated bargaining agents of the employee bargaining agency and the unit of 
employees shall include all employees who would be bound by a provincial agreement together 
with all other employees in at least one appropriate geographic area unless bargaining rights for 
such geographic area have already been acquired under subsection 3 or by voluntary recogni- 
tion. 


4. The parties were in dispute as to the appropriate unit of employees for collective bar- 
gaining. The applicant took the position that the appropriate unit was one which was restricted to 
journeymen sheet metal workers and registered sheet metal apprentices, while the respondent 
argued that the bargaining unit should include all employees engaged in sheet metal work, whether 
or not they were journeymen sheet metal workers or registered sheet metal apprentices. In the cir- 
cumstances of this case, the bargaining unit suggested by the respondent would thus include three 
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employees who are either journeymen or registered apprentices in other trades or who are not reg- 
istered in any craft, but who are alleged to be performing sheet metal work. The petitioners took 
no position on the issue of the appropriate bargaining unit. 


ay In support of its position, the applicant referred the Board to Irvcon Roofing and Sheet 
Metal (Pembroke) Limited, [1981] OLRB Rep. Nov. 1594 and argued that the Board has consist- 
ently excluded sheet metal workers who are not journeymen or registered apprentices since that 
decision. The reasoning in /rvcon Roofing, supra, was urged upon us, and the need for stability 
was noted inasmuch as the /rvcon case had worked to the disadvantage of the applicant in the past, 
and should not now be overturned when it supported the applicant’s position. 


6. The respondent argued that the Board’s focus had been too narrow, and that employees 
working side by side performing exactly the same work should be included in the same bargaining 
unit. Counsel asked the Board to reconsider its practice as set out in Irvcon Roofing, supra, on the 
basis that the test for the appropriate bargaining unit should not be so closely linked to the require- 
ments for practising a trade under the Apprenticeship and Tradesmen’s Qualification Act, R.S.O. 
1980, c.24. 


a After reviewing the submissions of the parties, the Board made the following oral rul- 
ing: 


The Board finds (Board Member W. H. Wightman dissenting) that all jour- 
neymen sheet metal workers and registered sheet metal apprentices, in the 
employ of the respondent in the industrial, commercial and institutional sec- 
tor of the construction industry in the Province of Ontario and all journey- 
men sheet metal workers and registered sheet metal apprentices in the 
employ of the respondent in all other sectors in the Municipality of Metro- 
politan Toronto, the Regional Municipalities of Peel and York, the Towns of 
Oakville and Halton Hills and that portion of the Town of Milton within the 
geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax 
and Pickering in the Regional Municipality of Durham, save and except non- 
working foremen and persons above the rank of non-working foreman, con- 
stitute a unit of employees of the respondent appropriate for collective bar- 
gaining. Our written reasons will follow. 


We now set out the basis of our decision. 


8. One of the primary characteristics of the construction industry is the degree to which it 
is organized on the basis of specialization. As the report of the Royal Commission on Labour Man- 
agement Relations in the Construction Industry (Carl Goldenberg, March 1962) noted at page 4: 


The nature of [the construction industry’s] products and the product market require a high 
degree of mobility and flexibility in the industry. It operates on the principle of specialization, 
which is reflected in the organization of construction firms by specialty trades and the parallel 
organization of the work force by crafts. 


As a result, craft unions have played a major role in the collective bargaining structure of this sec- 
tor, a role which was originally protected under the Labour Relations Act by section 6(3) which 
provides as follows: 


Any group of employees who exercise technical skills or who are members of a craft by reason 
of which they are distinguishable from the other employees and commonly bargain separately 
and apart from other employees through a trade union that according to established trade union 
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practice pertains to such skills or crafts shall be deemed by the Board to be a unit appropriate 
for collective bargaining if the application is made by a trade union pertaining to such skills or 
craft, and the Board may include in such unit persons who according to establish trade union 
practice are commonly associated in their work and bargaining with such group, but the Board 
shall not be required to apply this subsection where the group of employees is included in a bar- 
gaining unit represented by another bargaining agent at the time the application is made. 


9. Of course, the application of section 6(3) was not restricted to the construction industry. 
However, it had particular significance for the construction sector because of the predominance of 
craft unions. As the Board pointed out in Kent Tile & Marble Co. Ltd., 61 CLLC 16,204: 


We are of opinion that the words that were added to subsection 2 of section 6 [now section 6(3)] 
by the Labour Relations Amendment Act, 1960, confer upon the Board a discretion where an 
applicant seeks to sever a craft unit from an established unit, the employees in which are repre- 
sented for collective bargaining by an incumbent trade union. In a case where there is no incum- 
bent union, the Board is still bound by the mandatory provisions of the subsection to recognize 
craft rights in the circumstances indicated in the subsection. Where there is an incumbent, the 
provision as to craft privileges which was, as we pointed out, of a mandatory nature before the 
amendment, has been converted by the amendment into a discretionary one, but with a legisla- 
tive instruction that the Board should give consideration to craft privileges and determine in all 
the circumstances of the particular case whether craft privileges should or should not be recog- 
nized. In the construction industry, where organization has traditionally been carried on on a craft 
basis, it is our opinion that great weight must be given to craft interests. 


[emphasis added] 


10. The current scheme under the Act for construction industry labour relations is based 
largely on a bargaining structure which evolved from these craft distinctions. Under section 139(1) 
of the Act, the Minister may designate employee bargaining agencies to represent provincial units 
of affiliated bargaining agents and may describe those units. In the instant case, the applicant is 
designated to represent journeymen and apprentice sheet metal workers, sheeters, sheeters’ assist- 
ants and material handlers by virtue of the designation order referred to earlier. Section 144(1) 
then provides certain minimum requirements with respect to the scope of the bargaining unit in an 
application for certification which concerns the industrial, commercial and institutional sector. 
Thus the collective bargaining structure contemplated by these provisions continues to reflect the 
pattern of specialization in the construction industry at the same time that it provides for greater 
stability in labour relations. 


in| In determining the parameters of a bargaining unit in this context, it is then both logical 
and appropriate for the Board to examine the requirements for the practice of the trade in ques- 
tion. In Irvcon Roofing, supra, the Board found that sheet metal work had been designated as a 
certified trade under the Apprenticeship and Tradesmen’s Qualification Act with the effect that per- 
sons who did not hold a certificate of qualification in this trade were prohibited from working or 
being employed in it, and would be outside the ambit of the provincial collective agreement. Con- 
sequently, the Board found that unregistered sheet metal apprentices should be excluded from the 
bargaining unit. 


12. The Board came to a similar conclusion in Mechanical Insulations Roofing & Siding 
Ltd. , [1985] OLRB Rep. April 549. In that case a differently constituted panel of the Board reaf- 
firmed the reasoning in Irvcon Roofing, supra, and further pointed out that under the 
Apprenticeship and Tradesmen’s Qualification Act, it would be an offence for an unqualified per- 
son to engage in sheet metal work and that conviction could make the offender liable to a fine of 
not more than a thousand dollars. As a result, the Board again excluded unregistered apprentices 
from the bargaining unit. 
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13. We find both the Mechanical Insulations and the Irvcon Roofing cases compelling in the 
context of the instant case. While the arguments advanced by counsel for the respondent might be 
attractive in another labour relations setting, given the unique historical and organizational fea- 
tures of the construction industry and the specific legislative requirements attached to the sheet 
metal trade, we do not find them persuasive. 


14. This panel is not seized of the matter. 
DECISION OF BOARD MEMBER W. H. WIGHTMAN; 


1: The unique historical and organizational features of the construction industry have led 
to the present situation wherein craft unions not only do battle among themselves, which was pre- 
dictable, find themselves collectively under siege from unions which operate with composite crews. 


2 The use of substitute materials and changes in construction methods are two further 
realities which have placed unions representing craftsmen in the unhappy position of fighting con- 
stant rearguard actions to preserve what they perceive to be “their turf”. 


3: The evidence of the inability of craft unions to accommodate to these contemporary 
realities is clear. They appear doomed to continuing wars of attrition which damage not only the 
unions in an institutional sense but, more important, the craftsmen members whose interests con- 
stitute the raison d’etre for their existence. 


4. This is not a situation which can be helped by attempting to lay blame. The craft unions 
are reacting predictably and understandably to the circumstances in which they find themselves, 
and they do so in the only manner they see open to them. Both the unions and union members are 
victims and they need help, some of which may have'to come in the form of legislation which, I 
would emphasize, is not for this Board to comment upon. 


35 It is however within the purview of the Board, to interpret the existing legislation in 
ways which may prove helpful to the individual workers, the union or, if possible, both. 


6. The fact situation in this case is that new employees have an opportunity to gain work- 
ing experience such as to allow them to make an informed choice as between the trades they may 
ultimately wish to follow. The composition and structure of the workforce also allows and contem- 
plates the possibility of workers moving from one craft to another or perhaps qualifying in two or 
more crafts. All of the foregoing seems to me both socially desirable and in the interests of the 
individuals. 


he The majority decision, while it may be consistent with Board case law (which is not a 
requirement of the administrative tribunal), further entrenches the rigid lines of demarcation 
which are at the source of the dilemma faced by all craft unions. In my view it is the type of deci- 
sion which makes the Board part of the problem rather than a facilitator of solutions 


1563 


1730-86-R Sheet Metal Workers’ International Association Local Union 537, 
Applicant, v. Naylor Group Incorporated, Respondent, v. Group of Employees, 
Objectors 


Bargaining Unit - Construction Industry - Whether disputed employees ‘‘registered’’ 
sheet metal apprentices pursuant to Apprenticeship and Tradesmen’s Qualification Act - Filing of con- 
tract of apprenticeship with Director of Apprenticeship minimum condition for determination 


BEFORE: N. B. Satterfield, Vice-Chairman, and Board Members D. A. MacDonald and J. Red- 
shaw. 


APPEARANCES: Arthur L. Moore and Larry O’ Neill for the applicant; Carl Peterson, Tom Hitch- 
man and Paul Wrigley for the respondent; Douglas Bowman and Carl Hughes for the group of 
employees. 


DECISION OF THE BOARD; November 13, 1986 


t This application for certification came before the Board as constituted herein for hear- 
ing on October 31, 1986. The parties were agreed that the Board, differently constituted, had pre- 
viously dealt with all matters arising out of the application to the point where the Board had deter- 
mined the description of the unit of employees which it found to be appropriate for collective 
bargaining. The description conforms to the requirements of section 144(1) of the Labour 
Relations Act and reads as follows: 


All journeymen sheet metal workers and registered sheet metal apprentices in the employ of the 
respondent in the industrial, commercial and institutional sector of the construction industry in 
the Province of Ontario and all journeymen sheet metal workers and registered sheet metal 
apprentices in the employ of the respondent in all other sectors in The Municipality of Metro- 
politan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Hal- 
ton Hills and that portion of the Town of Milton within the geographic Townships of Esquesing 
and Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, 
save and except non-working foremen and persons above the rank of non-working foreman. 


The parties were further agreed that there were two issues remaining to be determined by the 
Board as constituted herein: 


(1) Whether three persons, Tom Jordan, Rick Laurien and Darryl Lowen- 
berg are included in the unit described above; 


(2) the weight, if any, to be given to a statement filed in opposition to the 
application. 


Z: With respect to the composition of the bargaining unit, the parties had agreed in the 
earlier proceedings that three persons, John Anderson, Casey Boers and Richard Janssen, classi- 
fied by the respondent as sheet metal workers, were not employees coming within the bargaining 
unit described above because they were neither journeymen sheet metal workers nor apprentices 
legally entitled to work in the sheet metal trade pursuant to The Apprenticeship and Tradesmen’s 
Qualification Act, R.S.O. 1980, c. 24. For ease of reference, the Board hereinafter will refer to 
that Act as the Apprenticeship Act. The parties were unable to agree whether Jordan, Laurien and 
Lowenberg were apprentices within the meaning of that Act and registered sheet metal apprentices 
as that term is used in the Board’s description of the appropriate unit. 
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3: The Board dealt in the hearing with the statement in opposition to the application (“‘the 
petition’’), but in this decision it will be dealt with only after the Board has decided the issue with 
respect to the composition of the bargaining unit. 


4, The Board first used the word “‘registered”’ in its descriptions of bargaining units com- 
prised of the trade represented by the applicant and its sister locals of the Sheet Metal Workers 
International Association in its decision in Irvcon Roofing & Sheet Metal (Pembroke) Ltd., [1981] 
OLRB Rep. Nov. 1594. The bargaining unit description set out above conforms to the description 
of the bargaining unit set out in /rvcon and is a description which the Board has consistently 
employed in applications for certification by the Sheet Metal Workers International Association 
and its affiliated bargaining agents under the construction industry provisions of the Act since the 
Irvcon decision. The respondent takes the position that the Board’s decision in /rvcon, supra, does 
not reveal what constitutes registration as a sheet metal apprentice. Therefore, in order to decide 
whether Jordan, Laurien and Lowenberg are to be included in or excluded from the bargaining 
unit, the Board must first establish what it takes to be a registered apprentice and then decide 
whether the three persons have satisfied those criteria. 


Se The issue calls into play several sections of the Apprenticeship Act, namely sections 
1(a), (b), (c) and (d); 7(2); 9; 11; 15 and 17 which read as follows: 


1. In this Act, 
(a) ‘“‘apprentice”’ means a person who is at least sixteen years of age and who 
has entered into a contract under which he is to receive, from or through 


his employer, training and instruction in a trade; 


(b)  ‘“‘certified trade” means a trade designated as a certified trade under section 
ie 


(c) ‘Director’ means the Director of Apprenticeship; 


(d) ‘employer’ includes the Crown and any other public authority, the 
Ontario Apprenticeship Institute and any local apprenticeship committee; 


x OK OK 


7.-(2) Notwithstanding any of the provisions of this Act or the regulations, the Director may 
register any person as an apprentice, or grant a certificate of apprenticeship, a certificate of qual- 
ification or a certificate of proficiency to any person, who, in the opinion of the Director, is 
unable by reason of physical incapacity or other circumstances to take or complete the pre- 
scribed course of study or training in a trade or apprentice training program. 


[emphasis added] 


9.-(1) Every person who commences to work at a trade for which an apprentice training pro- 
gram is established but who does not hold a certificate of apprenticeship or qualification in that 
trade shall, 


(a) forthwith apply in the prescribed form for apprenticeship in that trade; and 


(b) within three months after commencing to work in that trade, file with the 
Director his contract of apprenticeship. 
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(2) Every person who fails to comply with subsection (1) shall, upon the expiration of the period 
of three months mentioned in clause (1)(b), cease to work in that trade until he files with the 
Director his contract of apprenticeship or until the Director authorizes in writing the continua- 
tion or resumption of such work. 


11.-(1) The Lieutenant Governor in Council may designate any trade as a certified trade for the 
purposes of this Act, and may provide for separate branches or classifications within the trade. 


(2) No person, other than an apprentice or a person of a class that is exempt from this section or 
a person referred to in subsection (4), shall work or be employed in a certified trade unless he 
holds a subsisting certificate of qualification in the certified trade. 


(3) No person shall employ any person, other than an apprentice or a person of a class that is 
exempt from this section or a person referred to in subsection (4), in a certified trade unless the 
person employed holds a subsisting certificate of qualification in the certified trade. 
(4) When a trade is certified under subsection (1), a person who is working in the trade at the 
time that it is certified shall be allowed a period of two years from the first day of the month fol- 
lowing the month in which the trade is certified to qualify for a certificate of qualification in the 
trade, if he, 

(a) is the holder of a certificate of apprenticeship in the trade; or 

(b) satisfies the Director that he has been continuously engaged as a journey- 

man in the trade for a period of time in excess of the apprenticeship period 


for the trade; or 


(c) satisfies the Director that he is qualified to work in the trade and meets 
such other requirements as the Director may prescribe. 


KOK OK 


15. Every contract of apprenticeship shall, upon its approval by the Director, be registered by 
him forthwith. 


[emphasis added] 


17.-(1) A contract of apprenticeship shall not be terminated before the completion of the 
apprenticeship period provided therein except by, 


(a) the death of either party; 
(b) consent, express or implied, of the parties; or 
(c) cancellation for cause of the contract. 


(2) Where in the opinion of the Director the terms of a contract of apprenticeship cannot be ful- 
filled to the advantage of either party, he may arrange for the transfer of the contract. 


(3) The termination, cancellation or transfer of a contract of apprenticeship shall be noted by 
the Director on the registered copy of the agreement. 


[emphasis added] 


Section 7 of Ontario Regulation 57 and sections 2 and 11(1) of Ontario Regulation 36 are also rele- 
vant to the issue. Regulation 36 is a general regulation under the Apprenticeship Act and Regu- 
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lation 57 regulates the sheet metal trade under that Act. Those sections provide respectively as fol- 
lows: 


Regulation 36 
2. An application for apprenticeship in a trade shall be in the form provided by the Minister. 


* OK OK 


11.-(1) A contract of apprenticeship shall be in the form provided by the Minister. 


* * * 


Regulation 57 


7. Any person who, 
(a) applies in the prescribed form for apprenticeship in the certified trade; and 
(b) works in that trade for three months or less, 


is exempt from subsection 11(2) of the Act. 


6. The Board has before it, by agreement of the parties, photocopies of the “Application 
for Apprenticeship in a Trade” and “Contract of Apprenticeship” forms for each of Jordan, Lau- 
rien and Lowenberg. 


ils The Board also has before it the testimony of Edward T. Jeffree, Regional Administra- 
tor for the Toronto Central Region of the Apprenticeship Branch of the Ministry of Skills Devel- 
opment (the ‘“‘Ministry’’). The Ministry was formally known as the Ministry of Colleges and Uni- 
versities. The respondent’s business location comes within the area served by Jeffree’s regional 
office. Jeffree’s responsibilities and those of his office include, amongst other things, the responsi- 
bility for receiving and registering applications for apprenticeship under the Apprenticeship Act. 
The exhibits just referred to were processed through Jeffree’s branch office. 


8. Jeffree described to the Board how applications for apprenticeship are processed 
through his office. The employee and employer fill out their respective parts of the application, 
sign them and enter the date of signing. The employer’s part includes the date when the employee 
started employment. The application, together with the required fee is filed with the Ministry’s 
regional office and one of its consultants completes the information in a third part of the form, in 
consultation with the employee and the employer, signs the form and enters the date of his signa- 
ture. The information in this part includes an effective date and the hours, if any, to be deducted 
from the total hours of training as a credit for education or prior experience in the trade. The part 
of the form to be completed by the consultant also provides for the signature of the consultant’s 
supervisor and the date of that signature. The copies of the three applications which are in evi- 
dence before the Board do not bear any supervisor’s signature, but it was Jeffree’s evidence that he 
customarily initials each application that is processed through his office. 


S), Once an application is properly completed, the branch office prepares the Contract of 
Apprenticeship form, which is a single, letter-sized page. The principle information filled in by the 
branch office is the effective date, which is the same effective date as the relevant application 
bears, the total number of hours of training and instruction which the apprentice undertakes to ful- 
fill, the employer’s undertaking to provide the required hours of training and instruction in the par- 
ticular trade, in this case sheet metal worker, and the minimum wages to be paid for each of five 
blocks of training and instruction. These rates of wages are expressed in terms of a percentage of 
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the journeyman’s rate. The branch also assigns a contract number to the contract and in the appro- 
priate space enters the date when the contract was produced by the branch (the ‘Production 
Date’’). The contract form also provides for a date when it is “‘Approved and Registered”. None 
of the three contracts in evidence have that date completed. Once a contract is prepared in this 
form, it is presented to the applicant apprentice and employer to be dated and signed by them. 


10. According to Jeffree, the effective date, which is common to the Application for 
Apprenticeship and the Contract of Apprenticeship, is the date from which the employer is com- 
mitted to provide training. The effective date may be a date earlier than the date apprenticeship is 
applied for because training may have commenced before the application was made. The effective 
date is the point from which all training and instruction is to be credited to the apprentice, but no 
hours of training and instruction are credited to the apprentice’s record with the Ministry until the 
formal contract has been signed and returned to the Ministry. Jeffree told the Board that the date 
which should appear opposite the term ‘““Approved and Registered’’ would be the date when the 
signed contract has been returned properly completed to the Ministry. It was his view, however, 
that apprenticeship began once a proper application had been made, signed both by the applicant 
apprentice and the employer, the fee paid and the effective date set. It is at that point when Jeffree 
considers an apprentice to be registered and lawfully entitled to work in the trade. This is because 
there is a formal undertaking in place, in the form of the Application for Apprenticeship, by the 
employer to provide a specific period of training and instruction in the trade at not less than stipu- 
lated rates of payment for each period of instruction and the employer has been informed by the 
consultant of the applicable minimum rate to be paid. 


a, The viva voce evidence and the Application for Apprenticeship and Contract of 
Apprenticeship forms filed in evidence respecting Jordan, Laurien and Lowenberg reveal the 
applications for apprenticeship in the sheet metal trade were made by or for them, respectively, on 
August 5, 1986, August 27, 1986 and August 25, 1986 and the requisite fee paid. The correspond- 
ing dates when their applications were signed by the respondent are September 23, 1986, August 
27, 1986 and August 25, 1986. The effective dates assigned by the Ministry to their applications 
are, respectively, October 28, 1985, August 28, 1986 and June 23, 1986. These dates correspond to 
their hire dates, except for Laurien whose effective date is one day later than his hire date. Their 
Contract of Apprenticeship forms display the same effective dates as their applications. The Prod- 
uction Date of each contract is October 21, 1986, the same date recorded for the employee and 
employer signature on each contract. As noted already, the Contract of Apprenticeship forms do 
not bear an ‘“‘Approved and Registered”’ date. 


2. Respondent counsel submits that the context in which the evidence is to be analysed 
includes both the description of the unit of employees found by the Board herein to be appropriate 
for collective bargaining and the concern expressed by the Board in its decision in Irvcon, supra. 
When the analysis is made in that context it leads to a reasonable conclusion that an employee is a 
registered sheet metal apprentice within the meaning of the Apprenticeship Act and the Board’s 
bargaining unit description when the following conditions have been satisfied on or before the date 
of making of an application for certification: 


(1) the employee has made a proper Application for Apprenticeship in the 
trade; 


(2) the employer has completed properly and signed its part of the appli- 
cation; 


(3) the application has been filed with the Ministry together with the 
required fee; and 
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(4) the Ministry has assigned to the application an effective date which is not 
later than the date of application for certification. 


13: According to respondent counsel, the Board’s concern in the /rvcon case was that it not 
describe a unit of sheet metal workers which would include persons who were prohibited from 
working in that trade. That concern, counsel says, is evident from paragraph 9 of the decision in 
which the Board quotes what is now section 11 of the Apprenticeship Act. The paragraph reads as 
follows: 


9. We are of the view that the disputed employees should not be listed as employees in a bar- 
gaining unit. Section 10 of the Apprenticeship and Tradesmen’s Qualification Act is quite clear: 


10.-(1) The Lieutenant Governor in Council may designate any trade as a certified 
trade for the purposes of this Act, and may provide for separate branches or classifi- 
cations within the trade. 


(2) No person, other than an apprentice or a person of a class that is exempt from this 
section or a person referred to in subsection 4, shall work or be employed in a certi- 
fied trade unless he holds a subsisting certificate of qualification in the certified trade. 


(3) No person shall employ any person, other than an apprentice or a person of a class 
that is exempt from this section or a person referred to in subsection 4, in a certified 
trade unless the person employed holds a subsisting certificate of qualification in the 
certified trade. 


By Regulation 298/73 the Lieutenant Governor in Council designated the trade of sheet metal 
worker as a certified trade for the purposes of that Act. It is our view that the appropriate bar- 
gaining unit for collective bargaining with respect to sheet metal workers should reflect that des- 
ignation. Accordingly, in the present case the bargaining unit shall be described in terms of 
“‘journeymen sheet metal workers and registered sheet metal apprentices’. It follows, there- 
fore, that the three employees in question will not be employees on the list of employees for the 
purposes of the count. 


While the Board found that three persons in dispute were not registered apprentices within the 
meaning of the Apprenticeship Act, and therefore not in the unit, it does not discuss what, in the 
Board’s view, constitutes a registered apprentice. Counsel points out that the Apprenticeship Act 
does not employ the term registered apprentice. Counsel argues, however, that it is reasonable to 
conclude that the Board in /rvcon was simply making sure that the way in which it described the 
unit appropriate for collective bargaining properly respected the strictures of the Apprenticeship 
Act as to who could lawfully work in the sheet metal trade. It determined that the bargaining unit 
should be described to include only persons who were journeymen qualified under the 
Apprenticeship Act and apprentices lawfully entitled to work under that Act. Therefore, the term 
“‘registered”’ should be read to mean an apprentice who can lawfully work in the trade. 


14. That conclusion, counsel contends, is supported by the Board’s decision in C T Win- 
dows Limited, [1983] OLRB Rep. May 627. In that case, the Board was being asked to apply the 
principle of the /rvcon decision and find that certain disputed employees were not included in a 
bargaining unit described in terms of a certified trade. The Board commented as follows at para- 
graph 6: 


6. In the Irvcon decision the Board had refused to include on a list of employees in the bargain- 
ing unit three employees who were performing sheet metal work, but who were neither certified 
tradesmen nor registered apprentices pursuant to the Apprenticeship and Tradesmen’s Qualifica- 
tion Act. The basis for such a decision was section 10 [section 11] of the Apprenticeship and 
Tradesmen’s Qualification Act which prohibits persons other than certified tradesmen or reg- 
istered apprentices from performing work in a certified trade. The Board, in effect, refused to 
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recognize them as employees in the bargaining unit because they were clearly not lawfully 
employed in the performance of sheet metal work in view of the Apprenticeship and 
Tradesmen’s Qualification Act. 


15. The Board’s concern expressed in those two decisions would be satisfied, counsel sub- 
mits, by the meeting of the conditions outlined in paragraph 12 above because, at the point they 
are met, the employer is under a contractual obligation to provide training and instruction in the 
sheet metal trade and at a rate of pay not less than the rate of which the consultant has advised the 
employer. Thus a de facto contract exists and the employer and employees have met the require- 
ments of section 11 of the Apprenticeship Act. Counsel contends that the judgement of the Provin- 
cial Court (Criminal Division) Judicial District of York in R v. Avtar Singh supports the proposi- 
tion that those conditions constitute a Contract of Apprenticeship. Therefore Jordan, Laurien and 
Lowenberg would be registered sheet metal apprentices within the requirements of the 
Apprenticeship Act and within the meaning of the term as it is used by the Board to describe the 
appropriate bargaining unit for this applicant. 


16. Should the Board not find that those conditions constitute a Contract of Apprenticeship 
counsel argues in the alternative that, where those conditions exist, employees would still be law- 
fully at work on the date of an application for certification by virtue of section 7 of Ontario Regu- 
lation 57 set out above if they were within the first three months of employment. That section 
exempts from subsection 11(2) of the Act persons who have worked in a certified trade for three 
months or less and who have applied in the prescribed form for apprenticeship in that trade. 


a7. If the Board accepts either argument, Laurien and Lowenberg would be included in the 
bargaining unit which the Board has found to be appropriate and Jordan would be excluded. This 
would be because, pursuant to counsel’s first argument, with respect to Laurien and Lowenberg, 
Applications for Apprenticeship were signed, filed with the required fee prior to September 12, 
1986, the date on which this application for certification was made, and have been assigned an 
effective date which is not later than September 12th. Therefore, pursuant to counsel’s argument, a 
Contract of Apprenticeship existed as at September 12th, 1986. In the alternative, if the Board 
finds that no Contract of Apprenticeship exists, as of September 12th, 1986, Laurien and Lowen- 
berg had made proper Applications for Apprenticeship and had been employed for less than three 
months. Therefore, they were lawfully employed pursuant to section 7 of Ontario Regulation 57 
and section 11(2) of the Apprenticeship Act. On the other hand, Jordan would be excluded under 
the first argument because his Application for Apprenticeship was signed by the employer after 
September 12th, 1986, and under the second argument because he had been employed in the trade 
for more than three months at the time his Application for Apprenticeship was made. 


18. The Board disagrees with respondent counsel that any of the three employees are 
apprentices pursuant to the Apprenticeship Act. Section 1(a) defines apprentice to mean “‘... a per- 
son who is at least sixteen years of age and who has entered into a contract under which he is to 
receive, from or through his employer, training and instruction in a trade’. The filing of an Appli- 
cation for Apprenticeship, the payment of the requisite fee and the setting of the effective date for 
the application, together with an instruction from the Ministry’s consultant as to the journeyman’s 
rate on which the employer is to base the minimum apprenticeship rate to be paid to the appren- 
ticeship applicant does not, in the Board’s view, constitute evidence of a Contract of Apprentice- 
ship in the common law sense. There is no evidence before the Board that the respondent had 
undertaken and the employees had accepted a rate of pay which satisfied the requirements of the 
Act. Nor does the Board read the judgement in the Singh case, supra, that such conditions consti- 
tute a Contract of Apprenticeship. The defendant Singh was found guilty of having violated the 
Apprenticeship Act by failing to pay the required rates under a Contract of Apprenticeship. It is 
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clear from the judgement that the Court had before it a formal Contract of Apprenticeship and 
was not relying simply on the Application for Apprenticeship. 


19; Should the Board be wrong and should the conditions cited by counsel be a Contract of 
Apprenticeship in common law, it is not a Contract of Apprenticeship within the meaning of the 
Apprenticeship Act. While it may be argued such a contract would satisfy section 1(a) of that Act, 
other sections of the Act and its Regulations cause the Board to conclude that it does not. 


20; It is beyond dispute that section 9 of the Apprenticeship Act applies to a certified trade 
like the sheet metal trade. Subsection 1 of section 9 requires persons not qualified in the trade to 
“... forthwith apply in the prescribed form for apprenticeship in that trade; and within three 
months after commencing work in that trade, file with the Director his Contract of Apprentice- 
ship’’ (emphasis added). Ontario Regulation 36 requires that an Application for Apprenticeship be 
in the form provided by the Minister (section 2) and section 11(1) requires that a Contract of 
Apprenticeship be in the form provided by the Minister. Therefore, in the Board’s view, when sec- 
tion 1(a) of the Apprenticeship Act uses the word ‘‘contract”’ in defining apprentice, it is referring 
to a contract in the form prescribed by the Regulations under the Act. Similarly, this is the form of 
contract being addressed by section 15 of the Apprenticeship Act when it says “‘[e]very contract of 
apprenticeship shall, upon its approval by the Director, be registered by him forthwith’. None of 
the three employees had signed a Contract of Apprenticeship with the respondent in the form pre- 
scribed by the Act and its Regulations on or before September 12, 1986. It follows, therefore, that 
none had filed contracts in the prescribed form with the Director of Apprenticeship for his 
approval and registration pursuant to section 15. It is not unreasonable to conclude in the circum- 
stances that none of the three were apprentices under the Act and, if they are not apprentices, it 
follows that they could not be registered apprentices as that term relates to the requirements of the 
Apprenticeship Act. 


Di That conclusion is supported by the Board’s decision in Castle Plumbing and Heating 
Inc., Board File No. 0076-85-R, an unreported decision which issued July 22, 1985. The Board in 
that case was dealing with an issue respecting two employees who, by the date of making of an 
application for certification, had applied for apprenticeship in the sheet metal trade, were perform- 
ing work of the trade and awaiting approval and acceptance of their applications. It was an agreed 
fact that they became “registered” sheet metal apprentices after the certification application date. 
The decision is silent with respect to what constitutes becoming registered. It would appear from 
paragraph 6 of the decision set out below, that the Board concluded that a Contract of Apprentice- 
ship becomes registered at the time it is approved by the Director: 


6. It is clear that under the Apprenticeship and Tradesmen’s Qualification Act and the regu- 
lations thereunder a contract of apprenticeship is registered after the approval of the Director of 
Apprenticeship and that Messrs. Beek and MacDonald were by the regulations exempt from the 
provisions of section 9 of the Apprenticeship and Trademen’s Qualification Act because they had 
applied in the prescribed form for apprenticeship in the certified trade of sheet metal worker 
because they apparently worked in that trade for three months or less before becoming reg- 
istered sheet metal apprentices. However, on the date of the making of the application they 
were not registered sheet metal apprentices and in determining the number of employees in the 
bargaining unit for the purpose of the count under section 7(1), the Board includes only those 
persons who were within the definition of the bargaining unit on the date of the making of the 
application. Accordingly, John Beek and Steve MacDonald are not included for the purposes of 
the count. 


22: Respondent counsel argues that the Board need not and should not follow the decision 
in Castle Plumbing, supra, because it does not address his alternative argument that the operation 
of section 7 of Ontario Regulation 57 is sufficient to satisfy the Board’s concern about not wishing 
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to include in the bargaining unit for purposes of the count under section 7(1) of the Labour Rela- 
tions Act, persons who cannot lawfully work in the trade. Counsel submits that anyone working in 
the sheet metal trade on the date of making of the application should be considered prima facie to 
be included in the bargaining unit unless it is established that they are not lawfully at work in the 
trade. Persons who have fulfilled the conditions of section 7 of Regulation 57 are exempt from the 
prohibition set up under section 11(2) of the Apprenticeship Act and are entitled to lawfully work 
in the trade. Therefore, anyone working in the trade for the employer on the certification appli- 
cation date who has satisfied section 7 would be lawfully at work and the Board should include 
them in the bargaining unit. As the Board has said earlier in the decision, accepting this argument 
would include Laurien and Lowenberg in the unit. 


Zo. There is no doubt that the Board has discretion to do as counsel argues, the question is 
whether that would be the appropriate exercise of its discretion. Section 9(2) of the Apprenticeship 
Act makes it clear that the effects of section 7 of Ontario Regulation 57 only exempts an employee 
in the trade for a three month period from the start of his employment in the trade. If the 
employee fails to file his Contract of Apprenticeship with the Director before the expiry of the 
three month period, section 9(2) mandates that the employee cease to work in the trade until he 
complies with section 9(1)(b). Therefore, it may be seen that the act of filing the Apprenticeship 
Contract with the Director establishes with greater certainty compliance with section 11 of the 
Apprenticeship Act. While the Board in the /rvcon decision did not explicitly address this issue, it 
seems to recognize the effect which would come from a filing of a Contract of Apprenticeship with 
the Director when it states as follows at paragraph 7: 


7. In the context of the present case, of course, to adopt the applicant’s position would mean 
that the employees in question are not employees in the bargaining unit. They would not be 
entitled to any voice in the determination as to whether the applicant trade union should be 
entitled to represent sheet metal workers, but it also follows that if the applicant trade union were 
certified they would not be able to continue as employees unless they became registered 
apprentices. 


[emphasis added] 


24. Having regard to all of the foregoing, to the provisions of the Apprenticeship Act and its 
Regulations and to the evidence before the Board herein, those persons who on September 12th, 
1986, would be registered sheet metal apprentices in the bargaining unit found herein to be appro- 
priate for collective bargaining, would be those persons who, on or before that date, had, at the 
very least, filed with the Director a Contract of Apprenticeship in the form prescribed by the 
Apprenticeship Act and its Regulations. Since no Contract of Apprenticeship in the prescribed 
form had been filed with the Director by or for Jordan, Laurien and Lowenberg on or before Sep- 
tember 12th, none of them were registered sheet metal apprentices on that date. Accordingly, 
none of them are included in the bargaining unit for purposes of the count. 


Ok The Board is satisfied that there were eight employees of the respondent in the unit 
described above on September 12, 1986, and that more than fifty-five per cent of them, at the time 
the application was made, were members of the applicant on July 12, 1985, the terminal date fixed 
for this application and the date which the Board determines, under section 103(2)(j) of the 
Labour Relations Act, to be the time for the purpose of ascertaining membership under section 
7(1) of the said Act. 


26. A timely statement in opposition to the application (‘‘a petition”) has been filed with 
the Board, however. For reasons given orally in the hearing, the Board finds that the petition 
expresses the voluntary wishes of those persons who signed it. The petition contains the signatures 
of a sufficient number of the employees for whom the applicant trade union has filed documentary 
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evidence of membership, to raise doubt whether it continues to enjoy the support of enough of the 
persons who are its members, within the meaning of section 1(1)(1) of the Act, to be certified by 
the Board without need for a representation vote. Accordingly, the Board will exercise its discre- 
tion under section 7(2) of the Act to direct that a representation vote be taken. 


OA fe Accordingly, a representation vote will be taken of the employees of the respondent in 
the bargaining unit. All employees of the respondent in the bargaining unit on the date hereof who 
do not voluntarily terminate their employment or who are not discharged for cause between the 
date hereof and the date the vote is taken will be eligible to vote. 


28. Voters will be asked to indicate whether they wish to be represented by the applicant in 
their employment relations with the respondent. 


a The matter is referred to the Registrar. 


2058-85-M Laborers International Union of North America, Local 607, Applicant, 
v. Rino Zanette (1981) Ltd., Respondent 


Construction Industry Grievance - Practice and Procedure - Witness - Refusal by presi- 
dent of respondent to comply with Board direction to answer specific questions - Powers of Board to 
punish for contempt in face of the Board 


BEFORE: Ken Petryshen, Vice-Chairman, and Board Members I. M. Stamp and H. Kobryn. 
APPEARANCES: S.B.D. Wahl and P. Little for the applicant; Rino Zanette for the respondent. 
DECISION OF THE BOARD; November 19, 1986 


if This is a referral of a grievance to arbitration under section 124 of the Labour Relations 
Act. In a decision of the Board (differently constituted) dated January 27, 1986, the Board found 
that the respondent contravened the collective agreement binding upon the respondent and the 
applicant and accordingly found that the grievance in this matter must succeed. The panel of the 
Board hearing the grievance on its merits directed representatives of the applicant and respondent 
to meet and attempt to settle the amount of damages owing to the applicant and indicated that the 
Board would remain seized of the matter of damages in the event the parties were unable to 
resolve that issue. 


2 The Board was notified that the parties were unable to agree on the question of dam- 
ages and a hearing to deal with the matter was initially scheduled for June 30, 1986. This hearing 
was adjourned on the agreement of the parties, at the request of and for the convenience of Mr. 
Zanette, President of the respondent. The applicant agreed to adjourn the hearing when counsel 
for the respondent agreed to the following conditions: 


(1) Rino Zanette will personally undertake to appear at any future hearings, 
together with the company records; 


(2) The conduct money sent to him will be returned; and 
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(3) The decertification hearing scheduled for July 7, 1986 will be adjourned 
and not rescheduled for hearing until seven days after a hearing has been 
held with respect to the section 124 referral (Board File No. 2058-85-M). 


ay The present panel was scheduled to hear the damages issue on October 27, 1986. Mr. 
Zanette appeared at that time on behalf of the respondent and, at the outset, he requested that the 
proceeding be adjourned. In order to appreciate the basis for the adjournment request, it is neces- 
sary to briefly review some background to the relationship between the respondent and the appli- 
cant. 


4, In a decision dated January 27, 1984 (Board File No. 1659-83-M), the Board found 
Rino Zanette Limited and Rino Zanette (1981) Ltd. to be related employers under section 1(4) of 
the Labour Relations Act. No one appeared for the respondents at the hearing of that matter which 
took place on January 23, 1984. The hearing on the merits of the present section 124 referral was 
held on December 18, 1985. Just prior to December 18, 1985, the respondent filed an application 
for judicial review seeking to review the Board’s decision dated January 27, 1984 (Board File No. 
1659-83-M). Counsel appearing for the respondent at the hearing on December 18, 1985 requested 
that the hearing on the merits be adjourned pending the outcome of the judicial review proceed- 
ings. The Board denied the request for an adjournment and in doing so, made the following com- 
ments: 


5. ... The decision being judicially reviewed arises out of an entirely different proceeding, and 
that decision was issued by a differently constituted panel of the Board on January 27, 1984. The 
respondent waited approximately one year and seven months from the issuance of that decision 
until filing an application for judicial review. It is worth noting that the respondent did not par- 
ticipate in the proceeding which it only belatedly seeks to challenge by way of judicial review, 
nor will the respondent be participating in the Board proceeding should it continue today. 


6. Counsel for the respondent did not indicate any reason for the long delay in seeking judicial 
review, nor was any reason provided as to why no notice of the request for adjournment had 
been provided to the applicant. Nor did the respondent explain why this proceeding had been 
adjourned on a prior date at its request. 


7. For the above reasons the Board indicated that it would not grant the adjournment and would 
be proceeding forthwith with the hearing. To grant an adjournment in such circumstances would 
be to allow unconscionable delay in labour relations proceedings where expediency is often crit- 
ical. The respondent did not participate in the earlier proceeding, has indicated that it will not 
be participating in this proceeding, provided no notice of the request for adjournment, provided 
no reason for an almost two year delay in launching its judicial review, and in any event seeks 
judicial review of a different proceeding, which at least from a reading of the decision in that 
proceeding does not involve issues concerning the Board today. 


>: In requesting the Board to adjourn the hearing on October 27, 1986, Mr. Zanette indi- 
cated that the respondent should have the opportunity to defend itself on the related employer 
issue. We understood this to mean that Mr. Zanette wanted the still outstanding judicial review 
application to be decided before the Board proceeds with the hearing into the question of dam- 
ages. In other words, Mr. Zanette was requesting an adjournment on the same basis as his counsel 
requested an adjournment of the hearing into the merits of the section 124 referral. In addition, 
Mr. Zanette requested that the Board proceed with the termination application prior to dealing 
with the issue of damages in the section 124 application. Mr. Zanette made a point of indicating he 
was not served with a Summons to Witness for the October 27th, 1986 hearing. 


6. Counsel for the applicant opposed the adjournment. Counsel advised the Board of the 
history of this proceeding and argued that there was no valid basis for granting an adjournment. 
Counsel indicated there had been no prior indication that a request would be made for an adjourn- 
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ment. We were advised that Mr. Zanette failed to comply with the Board’s direction in its decision 
of January 27, 1986 to meet with a representative of the applicant in order to attempt to settle the 
amount of the damages claim. Counsel advised us that Mr. Zanette had not complied with a condi- 
tion of the adjournment, namely the returning of $425.00 in conduct money to the applicant. 
Counsel indicated that the application for judicial review had not yet been perfected. 


de After considering the submissions of the parties on the request for an adjournment, and 
after recessing to consider the matter, the Board advised the parties orally at the hearing that it 
denied the adjournment request. The resolution of the outstanding issue of damages had been 
delayed for over seven months and the delay was solely attributable to the respondent. We were 
not provided with any reason why the application for judicial review had not been perfected, nor 
was any reason provided as to why no notice of the request for an adjournment had been provided 
to the applicant. The respondent did not take issue with the previous Board decision denying the 
adjournment or in allowing the grievance until Mr. Zanette appeared before us on October 27th. 
The termination application is not before us and we note that an agreement was reached previously 
between the parties with respect to its scheduling as a condition of the June 30th adjournment. The 
legislature clearly intended that section 124 referrals be dealt with expeditiously. To grant an 
adjournment in these circumstances would only result in further unnecessary delay. We hereby 
confirm our oral ruling. 


8. After advising the parties of our oral ruling on Mr. Zanette’s adjournment request, we 
suggested that the parties may want to spend some time with a Board Officer to assist them in 
determining the quantum of damages. Mr. Zanette was not prepared to meet with a Board Officer 
for this purpose. The Board asked the applicant to present its evidence and it began by calling Mr. 
Zanette as a witness. 


9: This case was not completed on October 27, 1986. It was not completed essentially 
because Mr. Zanette refused to answer some questions put to him by counsel for the applicant and 
which he was directed to answer by the Board. In order to appreciate what occurred while Mr. 
Zanette was testifying, it is necessary to relate the nature of the grievance which succeeded on its 
merits. 


10. The applicant alleged that the respondent failed to use members of the applicant with 
respect to construction work performed by the respondent at six different construction sites. After 
hearing the applicant’s evidence and its counsel’s submissions, the Board (differently constituted) 
in a decision dated January 27, 1986, held that the respondent breached the terms of the relevant 
collective agreement. The Board found that the respondent was involved in construction work on 
six construction sites which should have been performed by members of the applicant. Those six 
construction sites are listed below: 


1. CNR Hostel, Atikokan, near 109 White Street. 


2. Commercial building across the street from Marostica Motors, 10th Ave- 
nue, Thunder Bay. 


3. Arnone Transport Limited Garage, 235 Queen Street, Thunder Bay. 
4. Halfway Motors Limited, Memorial Avenue, Thunder Bay. 
5. Commercial Building, 1313 Brown Street, Thunder Bay. 


6. Near the Valencia Restaurant, 105 Main Street West, Atikokan. 
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ais While Mr. Zanette was on the witness stand, counsel for the applicant began asking him 
a number of questions concerning the CNR Hostel job. Counsel asked Mr. Zanette to describe the 
work performed on the job and how many drillers were on the job. Mr. Zanette refused to answer 
these questions. He indicated that he was the supervisor on the job but that the work was not per- 
formed by the respondent’s employees. Counsel for the applicant asked us to direct Mr. Zanette to 
answer the question. We declined to make such a direction at that point in time. Instead, we 
advised Mr. Zanette we would ask counsel for the union to move on to questions concerning the 
other job sites. We explained to Mr. Zanette that the union will probably wish to return to the 
CNR Hostel job at some point and that we may, assuming we decided the questions were relevant, 
direct him to answer the questions. The Board advised Mr. Zanette that if it directed him to 
answer a question and he refused to answer, it was possible that he would be found to be in con- 
tempt in the face of the Board. The Board also advised Mr. Zanette that if he was found to be in 
contempt in the face of the Board, the Board, after hearing submissions, could impose a penalty 
ranging from a fine to imprisonment. The Board suggested Mr. Zanette should think about these 
matters and, if possible, consult with counsel during the lunch recess. Counsel for the union then 
proceeded to ask Mr. Zanette questions concerning the other jobs covered by the grievance. 


t2. After the lunch recess, counsel for the union asked Mr. Zanette more questions relating 
to the construction jobs in issue. At one point, Mr. Zanette was asked the name of the person who 
he alleged was employed by the respondent as a bricklayer. Mr. Zanette refused to answer the 
question since, in his view, it had nothing to do with labourers. Counsel for the applicant requested 
the Board to direct Mr. Zanette to answer the question. The Board first heard the parties’ submis- 
sions with respect to the relevancy of the question and decided the question was relevant. It 
appeared to us that the applicant was entitled to ask questions to test Mr. Zanette’s assertion that 
the individual he claimed was a bricklayer was, in fact, a bricklayer and not a person performing 
labourers’ duties. To this end, counsel for the applicant was entitled to ask the name of the individ- 
ual who Mr. Zanette claimed was a bricklayer. The Board then directed Mr. Zanette to answer the 
question. The question was repeated and Mr. Zanette refused to answer it. The Board explained 
once again to Mr. Zanette that he could be found in contempt in the face of the Board and what 
the consequences might be. The Board asked Mr. Zanette if he wanted a few minutes to consider 
his position. Mr. Zanette indicated to the Board that he did not need any time to consider his posi- 
tion and that he would not answer the question. Mr. Zanette was in breach of an order of the 
Board. 


ey The Board asked Mr. Zanette if he consulted with counsel over the lunch hour. Mr. 
Zanette indicated that he did consult with counsel about the questions concerning the CNR Hostel 
job. Counsel for the applicant then proceeded to ask Mr. Zanette some questions about the CNR 
Hostel job. He was asked the names of the persons who worked on this job. Mr. Zanette refused 
to answer and indicated he was advised by counsel that he did not have to answer questions about 
the CNR Hostel job. Mr. Zanette took the position that the work was performed by employees of 
another company and that he did not have to answer any questions relating to another company. 
At no time did Mr. Zanette indicate he did not know the answer to the question. The Board enter- 
tained submissions with respect to the relevancy of the question and concluded that the question 
was relevant. In our view, the applicant was entitled to ask Mr. Zanette this question in order to 
test his assertion that the employees who performed the labourers’ work on the CNR Hostel job 
were not the respondent’s employees. The Board directed Mr. Zanette to answer the question. 
When the question was again put to Mr. Zanette he refused to answer it. Mr. Zanette made it 
quite clear that he would not answer any questions about the CNR Hostel job or any questions 
relating to the other jobs which dealt with work performed by persons who Mr. Zanette did not 
classify as labourers. The Board explained to Mr. Zanette that this was a serious matter and again 
directed him to answer the specific question put to him by counsel for the applicant. The question 
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was again put to him and Mr. Zanette again refused to answer the question. In refusing to answer 
the question, Mr. Zanette breached another order of the Board. 


14. The Board advised Mr. Zanette that his refusal to comply with the Board’s directions to 
answer specific questions raised the issue of whether he was in contempt in the face of the Board. 
The Board requested submissions from the parties as to whether the Board should find Mr. 
Zanette in contempt in the face of the tribunal. Counsel for the applicant argued that Mr. Zanette 
was clearly in contempt in the face of the tribunal and that the Board should impose a penalty of 
incarceration. While Mr. Zanette was making his submissions, the Vice-Chairman asked him if he 
would like the opportunity to consult with counsel prior to the Board deciding the contempt issue. 
Mr. Zanette advised the Board that he would like to consult with counsel. 


13. After recessing to consider the matter, the Board advised the parties that it would 
adjourn the proceedings in order to give Mr. Zanette the opportunity to consult with counsel. It 
appeared to us that the power the Board has to punish for contempt should be used cautiously. 
Since a possible penalty for contempt in the face of the Board is a jail term, the Board was of the 
view that it would be appropriate to give Mr. Zanette the opportunity to consult with counsel. 


16. At the hearing the Board directed that this matter will continue on December 15, 1986 
in Thunder Bay at a location and time to be determined. At that time, the Board will hear further 
submissions from the parties on the issue of whether or not the Board should find Mr. Zanette in 
contempt in the face of the Board and, if so found, what penalty it will impose on Mr. Zanette. 
The Board directed Mr. Zanette to appear at the hearing on December 15, 1986. Of course, Mr. 
Zanette will be entitled to representation by counsel if he so desires. At the hearing on December 
15, 1986, the Board will deal first with the contempt matter and, depending on the determination 
of that issue, the Board would continue with the evidence relating to the damage claim. The Board 
explained to the parties at the completion of the hearing day on October 27, 1986, that it intended 
to follow the above procedure. Before concluding the hearing, the Board explained to Mr. Zanette 
that it was treating this matter very seriously and that he should do likewise, considering that the 
possible penalties for contempt in the face of the Board could range from a fine to imprisonment. 
The Board hereby confirms the directions referred to in this paragraph. 


ie In approaching the contempt issue in the manner set out above, we had in mind the 
powers conveyed to the Board by the Labour Relations Act when it acts as an arbitration board. In 
proceedings before the Board under provisions other than section 124 of the Labour Relations Act, 
where a witness refuses to answer a question to which the Board may legally require an answer, a 
case may be stated to the Divisional Court, pursuant to section 13 of the Statutory Powers Proce- 
dure Act (the ‘‘S.P.P.A.”’) and that Court may inquire into the matter and punish or take steps for 
the punishment of that person in like manner as if he or she had been guilty of contempt of the 
Court. However, section 3(2)(d) of the S.P.P.A. provides that Part I of the S.P.P.A. (which con- 
sists of sections 2 to 25 of that legislation) does not apply to proceedings before an arbitrator to 
which the Labour Relations Act applies. Since the Board is acting as an arbitrator when dealing 
with matters under section 124 of the Act, the enforcement mechanisms contained in Part I of the 
S.P.P.A. are inapplicable: Casabil Contractor Limited, [1980] OLRB Rep. Sept. 1278, and Re 
International Association of Heat and Frost Insulator and Asbestos Workers, Local 95 (1979), 25 
O.R. (2d) 8. However, subsection 124(3) of the Act provides that the Board has the powers set out 
in subsection 44(8) of the Act when it deals with a referral of a grievance to the Board. Subsection 
44(8)(a) provides as follows: 


44(8) An arbitrator or the chairman of an arbitration board, as the case may be, has power, 


(a) to summon and enforce the attendance of witnesses and to compel them to 
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give oral or written evidence on oath in the same manner as a court of rec- 
ord in civil cases; ... 


18. At common law, an inferior Court of Record could commit to prison or fine when con- 
fronted with contempt in face of the Court. (See, Re Diamond and The Ontario Municipal Board, 
[1962] O.R. 328). A necessary implication of the powers given to the Board by subsection 44(8)(a) 
is the power to punish for disobedience of its orders. When the legislature gave the Board the 
powers of a court of record in civil cases, it conveyed to the Board the authority to fine or commit 
to prison, or both, for contempt committed in the face of the tribunal. The contempt the Board can 
address is civil in nature. While the power to punish for contempt is necessary for the proper 
administration of justice, the Board exercises the power cautiously. Without the power to punish 
for contempt in the face of the Board, the Board would have considerable difficulty in discharging 
its functions. Although the following comments of Schroeder, J.A., in Re Diamond and the 
Ontario Municipal Board, supra, were made in relation to the OMB, they apply with equal validity 
to the Labour Relations Board. 


“Tt is necessary in many cases for the Board, in discharging its functions, to ascertain the facts 
with which it has to deal, and in the conduct of its enquiries it is essential that it possess inciden- 
tal powers commonly associated with a Court of justice. If it were not invested with the power 
to punish a witness who refuses to be sworn or to affirm (as the case may be) or who, having 
been sworn or having affirmed, refuses to answer a question when directed to do so, the admin- 
istrative machinery of the Board would soon grind to a halt, for the most effective direct sanc- 
tion commonly available to compel obedience to such an order or direction is the power to hold 
a recalcitrant witness in contempt and, as a means of coercion, to commit him to prison.” 


19. This matter is referred to the Registrar. 


1519-85-R International Alliance of Theatrical Stage Employees and Moving Pic- 
ture Machine Operators of the United States and Canada, Local 924, Stratford, 
Applicant, v. The Stratford Shakespearean Festival Foundation of Canada, 
Respondent 


Bargaining Unit - Certification - Whether craft bargaining unit consisting of theatrical 
wardrobe mistresses and dressers appropriate 


BEFORE: R. A. Furness, Vice-Chairman, and Board Members B. L. Armstrong and R. J. Galli- 
van. 


APPEARANCES: T.W.G. Pratt, Debra Yundt and Eva Van der Spek for the applicant; Steven L. 
Moate, Christopher C. White and Peter S. Roberts for the respondent. 


DECISION OF THE BOARD; October 31, 1986 


1. The applicant has filed an application for certification in which it seeks to be certified 
for a bargaining unit of all theatrical wardrobe mistresses and wardrobe attendants (dressers) 
employed by the respondent in the City of Stratford. The respondent agreed with this description 
of the bargaining unit. 
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Ze The applicant was advised prior to the hearings that it had not previously been found to 
be a trade union within the meaning of the Labour Relations Act. At the commencement of the 
hearings, the applicant adduced evidence with respect to its status as a trade union within the 
meaning of section 1(1)(p) of the Act. 


35 Debra Yundt gave evidence that the dressing staff became members of the applicant on 
August 23, 1984, when they collectively signed the application to charter a local trade union in the 
International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 
the United States and Canada (“IATSE”’). On September 24, 1984, IATSE issued a charter docu- 
ment which, by its terms, granted to the dressing staff, who had signed the application, a charter to 
bear date October 1, 1984, as Local 924 at Stratford, Ontario, and to be known as “Theatrical 
Wardrobe Attendants”. The applicant previously applied for certification before this Board. See 
The Stratford Shakespearean Festival Foundation of Canada, Board File No. 1646-84-R, an unre- 
ported decision dated December 4, 1984. In that earlier decision the Board dismissed the appli- 
cation for certification on the grounds that the applicant was not in existence when the application 
was filed and also because the evidence of membership which had been filed was with respect to an 
entity which was not specifically identified and not yet in existence. The instant application was 
filed after October 1, 1984, and the evidence of membership which has been filed indicates mem- 
bership in the applicant during 1985. The problems which caused the Board to dismiss the first 
application in 1984 are not present in this application. 


4, As was referred to earlier, the dressing staff of the three theatres at Stratford (the Festi- 
val Theatre, the Avon Theatre and the Third Stage) met together in August of 1984 for the pur- 
pose of discussing common problems and working conditions. They discovered that they were 
interested in forming a trade union for the dressing staff. On August 23, 1984, the dressers met 
with the president of IATSE Local 357 (the local trade union for stagehands at the three theatres 
at Stratford) and discussed the possibility of forming a trade union. The procedures for forming a 
trade union were considered. The president of Local 357 answered questions and was asked if the 
dressing staff could join Local 357. The president expressed the opinion that the dressing staff's 
work was substantially different from the stagehands’ work and believed that Local 357 would have 
to alter its constitution and bylaws in order to admit the dressing staff into membership. The presi- 
dent expressed the view that it would be easier for the dressing staff to apply for a separate charter 
from IATSE. At this point the dressing staff each donated ten dollars and signed an application for 
a charter in IATSE. 


5), The dressing staff were erroneously advised that a charter had been approved by 
IATSE in New York on September 21, 1984. The president and business representative of Local 
357 and an international vice-president advised the dressing staff of the procedure for electing a 
temporary executive at that time. On September 24 and 25, 1984, the dressing staff considered the 
constitutions of IATSE and IATSE Local 890 (the wardrobe attendants local union in Ottawa). 
From these constitutions the dressing staff derived a constitution which was applicable to their situ- 
ation. A committee of the dressing staff completed a draft constitution which was presented to a 
general meeting of the membership on September 29, 1984. The draft constitution was read 
through clause by clause. There was then a question and answer period and the constitution of the 
applicant was adopted by a vote. The next meeting was held on October 5, 1984, when formal elec- 
tions were held and an executive was elected. This meeting was attended by all of the members of 
the applicant, that is to say, all of the charter members of the applicant. Membership cards were 
issued to the charter members of the applicant and confirmed at the meeting on October 5, 1984, 
pursuant to the constitution. 


6. Article 3, section 2 of the constitution provides that any person applying for member- 
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ship, unless waived by the International for proper cause upon application by the local, must have 
been a resident for at least eighteen months preceding her application within its jurisdiction. The 
evidence before the Board established that the jurisdiction of the applicant is the City of Stratford 
and that the residency requirements have been and will continue to be waived by the applicant. 
The evidence also established that there is an established practice of admitting persons to member- 
ship without regard to such a provision in the constitution of the applicant within the meaning of 
section 103(4) of the Act. In these circumstances the Board need not have regard for such eligibil- 
ity requirements in the constitution. While the constitution of the applicant refers to the female 
gender, the evidence established that the applicant admits persons to membership regardless of sex 
and has previously had a male member. The Board finds that the applicant does not discriminate in 
its membership with respect to sex. The Board further finds that the applicant and its members at 
its meeting on October 5, 1984, ratified their membership and the election of officers pursuant to 
the constitution. The Board finds that the applicant is a trade union within the meaning of section 
1(1)(p) of the Act. 


iy. The respondent is presently a party to several agreements with respect to its three thea- 
tres in Stratford. There is a collective agreement with Local 220 of the Service Employees Interna- 
tional Union which covers “‘all employees of [the respondent] at Stratford, engaged in maintenance 
of the buildings and grounds and plant operations, save and except foremen, persons above the 
rank of foreman and supervisors, office and sales staff, students employed during the school vaca- 
tion period and employees covered by existing collective agreements between [the respondent] and 
other trade unions”. An agreement between the respondent and the Stratford Musicians’ Associa- 
tion, Local 418, of The American Federation of Musicians of the United States and Canada covers 
‘all musicians engaged by [the respondent] for the purpose of collective bargaining’ and further 
provides that the term musician includes all performers of musical instruments of any kind, or 
other individuals who render musical services other than composers, vocalists, and individuals 
speaking as well as performing musical services in a dramatic production. The agreement also con- 
tains a form contract for the personal services of musicians. A collective agreement between the 
respondent and Kitchener Local No. 357 of IATSE covers ‘all union personnel employed by [the 
respondent] in the area of IATSE jurisdiction....[The respondent] further agrees to recognize a 
stagehand Local formed by the splitting of Local 357 into two Locals’. The jurisdiction of [ATSE is 
set forth in Article III of the collective agreement. Article III provides, in part: 


3.01 Those employed by the Festival and as supplied by the Union as per Article 2.01 shall 
perform exclusively all functions necessary to the taking in, setting up, taking down, 
putting out and changing over as well as the working of all stage presentations and/or 
dress and technical rehearsals. It is agreed that all construction, installation, opera- 
tion, alteration and maintenance of stage equipment including, but not limited to 
scenery, drapes, picture sheets, lighting, sound, projection, special effects created by 
whatever method, shall be performed by members of the Union. This shall include 
construction of lighting effects including but not limited to gobos, effects wheels and 
strobes. 


Union members shall also perform all work pertaining to the initial setting of orches- 
tra stands and chairs for dress and technical rehearsals and/or performances, as well 
as the electrical maintenance as follows: 


Festival Theatre 
Rehearsal Hall - stage lighting 
Auditorium - all dimmed lights 
Dressing Rooms - as required 


Avon Theatre 
Auditorium - all dimmed lights 
Dressing Rooms - all lights, including halls and corridors. 
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The respondent is also bound by an agreement between The Professional Association of Canadian 
Theatres (““PACT’’) and Canadian Actors’ Equity Association (““CAEA”). In the agreement 
PACT has agreed to recognize CAEA as the exclusive bargaining representative of “‘all the Artists 
engaged by its members for the purpose of collective bargaining and the administration and inter- 
pretation on their behalf of matters within the scope of this Agreement and Rules’. The agree- 
ment further provides that “‘the term ‘Artist’ as used in this Agreement and Rules shall include all 
members of Canadian Actors’ Equity Association; Actors; Production Stage Managers; Stage 
Managers; Assistant Stage Managers; Directors; Choreographers’. The respondent is also bound 
by written agreements which may or may not be collective agreements with the Properties Depart- 
ment Association which covers the painting, welding and upholstery of properties and also 
between PACT and the Associated Designers of Canada (“‘ADC’’) which covers and provides a 
standard contract with arbitration provisions for designers. An attempt to organize the office and 
clerical workers was dismissed by the Board in 1984 due to insufficient membership. This outline of 
the respondent’s present collective bargaining relationship indicates that, apart from its mainten- 
ance employees, the respondent’s bargaining relationships are exclusively with respect to craft bar- 
gaining units. 


8. The accompanying flow chart (Appendix ‘‘A’’) indicates the lines of supervision and 
shows the interrelationship between the various areas of the respondent’s operations, union juris- 
diction and the relationship of the dressing staff to the respondent’s organized and unorganized 
employees. 


oO: The wardrobe mistresses and wardrobe attendants (dressers) essentially serve the per- 
formers. The season commences in late April and ends in October. The other employees who are 
not represented are concentrated at different times of the year. In the resident cutter column there 
are approximately eleven cutters and twelve first hands who are assistants to the cutters. There are 
twelve sewers in teams of four. They work after the material is cut and are called seamstresses and 
work on the basic items in the wardrobe. They tend to be an older group of skilled employees who 
work as seamstresses from year to year. They are not present in the same area as the dressing staff 
and have a different season for their work. The cutters, first hands and sewers generally work from 
8:00 a.m. to 5:00 p.m. on Monday to Friday from January until early August and work in a shop 
on the first floor of the Festival Building. The dressing staff, on the other hand, work at each of the 
three theatres. The sewers report to the cutters who, in turn, report to the resident cutter. The 
dressing staff exercise different skills and many of them have come from schools which have thea- 
tre programmes. Historically, the dressing staff tend to go on to other areas of the theatre busi- 
ness. The sewers, cutters and first hands tend to work for the respondent year after year and live in 
the Stratford area. 


10. The respondent’s job description for wardrobe mistress reads as follows: 


POSITION: WARDROBE MISTRESS 





FUNCTION: 


To organize and maintain in the best possible condition all costumes delivered into her care for 
productions in the Festival Theatre and to supervise the work of the dressers on her staff. 


ORGANIZATIONAL RESPONSIBILITY: 





Reports to the Wardrobe Manager. 


DUTIES AND RESPONSIBILITIES shall include but not be limited to the following: 





1) To review the Costume Plot with the Assistant Designer or Wardrobe Manager in 
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order to become familiar with each costume that each artist is to wear, to identify and 
plan for quick changes, and to specify maintenance requirements. 


2) To familiarize herself with the costumes being prepared for each production prior to 
the dress rehearsal and to discuss with cutters any special requirements regarding 
laundering and general maintenance for individual shows. To attend rehearsal if nec- 
essary to understand particular requirements. 


3) To assist the designers and Wardrobe Manager in the preparation, organization and 
execution of photo calls and dress rehearsals. 


4) To supervise the preparation of appropriate quick change facilities. 


5) To discuss with the Wardrobe Manager the number and assignment of dressers; to 
inform dressers of theatre rules and policies related to backstage discipline and con- 
duct with the artists; to ensure that dressers understand and adhere to costume plots, 
dresser sheets and other appropriate information; to train all dressers in the proper 
care and maintenance of the costumes; to act as head dresser during performances. 


6) To be responsible for the repair, maintenance, cleaning, laundering, upkeep and 
organization of all costumes through the run of the production; to uphold high stan- 
dards to the satisfaction of the Wardrobe Manager and Head of Design in keeping the 
production looking fresh and in the condition in which she received it. 


7) To maintain dresser timesheets and be responsible for delivering these to the Ward- 
robe Manager. 


8) To be present at all performances and dress rehearsals, as agreed with the Wardrobe 
Manager, at the hour prior to curtain and continuously through the performance until 
all dressers have finished their work period. 


9) To supervise the closing of productions at the Festival Theatre and to help co-ordi- 
nate the storage of costumes and accessories for said productions. 


The job of dresser consists of assisting performers in putting on and taking off costumes. They are 
involved in running maintenance and repairs of costumes. The key skill is the ability to work com- 
patibly with the actors and to be familiar with the performance and the costume plot. While most 
of the dressers are females, from time to time there are male dressers and some actors request a 
male dresser. The dressers are distributed among the three theatres with eight at the Festival Thea- 
tre, eight at the Avon Theatre and two at the Third Stage Theatre. The average length of work for 
the dressing staff is about five hours for each performance. In a typical week there might be a com- 
bination of five evenings and two matinee performances. There is one wardrobe mistress for each 
theatre. While the primary interaction is with the actors, there is some incidental interaction with 
the crew who put on the performance. There is no promotion path per se and there is no real inter- 
change with the other classifications on the flow chart. The dressing staff tend to be a self-con- 
tained group. While none of the present dressers are in this category, some dressers have moved 
into areas of interest in stage management and others have entered teaching or become actors, 
actresses and writers. The wardrobe mistress may be thought of as generally equivalent to a lead 
hand in that she gives directions and apportions work to the dressers. In addition, the wardrobe 
mistress selects and matches dressers with actors and actresses. 


a1. The dressing staff are paid on an hourly basis with overtime after forty hours each 
week. They receive the minimum statutory benefits plus half of OHIP after ninety days. They 
receive hourly rates between $5.50 and $6.25, while seamstresses receive hourly rates between 
$6.00 and $8.00 per hour. The first level of management is the head of wardrobe who would be 
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excluded from the proposed bargaining unit. The wardrobe mistress exercises functions analogous 
to a lead hand and is included in the proposed bargaining unit. 


12: It is helpful to compare the work of the employees in the proposed bargaining unit with 
the work performed by the respondent’s employees in the areas indicated on the flow chart under 
the headings entitled ‘‘Millinery’, ‘““Resident Cutter’, ‘Prop Builder” and “‘Wig Builders and 
Maintenance’. 


1S: The employees who work under the heading of millinery possess very specific skills in 
producing a costume. The millinery section works on hats. The jewellery section works on stage 
jewellery, spectacles and watches. The dyer is the first person to work on fabrics which have been 
purchased for costumes. The dyer changes the colour of the fabric to the designer’s specifications. 
The painters and breakdown section make very specific additions of patterns to fabric and also add 
sweat marks and dirt to give costumes a lived in look. The boots and shoes section modifies foot- 
wear for actors and is responsible for gloves, gauntlets, belts and weapons’ carriers. The decoration 
section makes surface additions to the costume. This may involve embroidery, sequins, fringes and 
items of a similar nature. The work of this section commences in early December, which is about a 
month and a half before the actors start rehearsals, and continues until the opening of the last 
production. Historically, the last production opens in early August. The majority of the prod- 
uctions open in late May and June. Thereafter there is a reduction in staff commensurate with the 
opening of later productions. The employees in these sections work eight hours a day from Mon- 
day to Friday, and, depending on the point in the process, there may be overtime on Saturdays and 
Sundays. They are located on the first floor of the Festival Theatre in adjacent suites of rooms 
joined by corridors and are in the same location as the sewers. While the employees in the millin- 
ery section report to the head of wardrobe, they are given specific directions by the designers of 
production. These employees have the opportunity for continuity of employment from year to year 
subject only to their interest and availability. There is very little opportunity for interchange for 
relief work or for promotion in these categories. The employees work in their craft and wish to be 
recognized for their craft. The lead person in each category is on a guaranteed salary. 


14. In the area of work headed by the resident cutter, the cutters draft patterns and choose 
fabric weights after interpreting sketches by the designers. There are usually three fittings for each 
costume which an actor wears. The cutter is closely involved with the fitting of each costume. The 
first hand is the most experienced sewer and works under the cutters’ direction. The first hands in 
turn lead the sewers in the sewing of the costumes. It is possible, depending on initiative and inter- 
est, to progress from sewer to first hand to cutter. 


iS: The employees who are engaged as wig builders and in wig maintenance are under the 
supervision of the heads of wigs. The head of wigs at the Festival Theater works there and is paid 
on an annual basis. The head of wigs at the Avon Theatre works there and is employed on a sea- 
sonal basis. The persons engaged in wig building and wig maintenance start in January of each year 
about a month prior to the commencement of rehearsals. They are engaged in the creation of new 
and the modification of existing wigs, facial hair and special requirements for prosthesis and con- 
tours of the face. The wigs are made with a specific actor in mind and are made from lace and 
human hair. The wig maintainer is in attendance on the actor at virtually the same time as the dres- 
ser and maintains the wig and assists the actor in affixing and removing the wig and with the 
accompanying application and removal of the spirit gum. There are a total of five employees in this 
section. These employees continue with their work until the final performances in mid-November 
and their total annual employment is about ten months. They are physically located adjacent to the 
dressing rooms in the Festival Theatre and on the second floor at the Avon Theatre. The three per- 
sons engaged in wig building and maintenance are salaried. They receive dress rehearsal and open- 
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ing week bonuses because these are times of long hours and stress. Their salaries range between 
$250.00 and $600.00 a week and they normally work from 9:00 a.m. to 6:00 p.m. in the pre-season. 
However, once the dress rehearsals and performances start, they are in the theatres two to four 
hours daily before the performance commences in order to work on wig maintenance. In the case 
of productions which are in rehearsal and open later in the season, the wig builder will rebuild and 
maintain wigs. 


16. The employees who work under the heading of prop builders constitute a group of 
employees numbering between twelve and fifteen, depending on the time of year. They commence 
work in the beginning of January and their numbers fluctuate until late July or early August at the 
time of the last opening performance when their employment ceases for the season. They normally 
work from 8:00 a.m. to 5:00 p.m. from Monday to Friday, receive a guaranteed salary based upon 
an hourly rate and also receive overtime after forty hours each week. They have their shop on the 
ground floor of the Festival Theatre and report to the head of props. Their work consists of con- 
structing virtually all movable properties, including scenery, fibreglass armour, household furnish- 
ings and draperies. The stage carpenters make the furniture and architecture and the prop builders 
paint or stain it. The prop buyer purchases materials and items for the property department under 
the supervision of the heads of props. The prop buyer works the same period of time as the prop 
builders. The prop builders function as an informal bargaining unit and elect a spokesman who 
negotiates with the production manager Miss Blake for rates of pay. 


v7: Across Canada five theatres have a standard agreement with CAEA together with a 
separate engagement contract with each actor. In the larger centres such as Vancouver, Edmonton 
and Toronto, producing theatres have collective agreements with IATSE covering stagehands. 
Travelling crews may work locally and require permission from the International Union in New 
York to work on travelling productions. In order to work on a travelling production a member 
must have been a member of the local trade union at the point of origin for two years. The mem- 
ber is engaged by the producer on a contract written on pink paper which stipulates the dates on 
which commencement and final dates for the work. The contract spells out the salary to be 
received, the per diem expenses and various other conditions of employment. The contract must 
be carried at all times and produced if asked. The head carpenter on the touring attraction at the 
point of origin and the business agent of the local at the point of origin determine the size of the 
travelling crew and the number of men required to unload, move into the theatre and set up the 
scenery, lights and other properties within a given time span. The head carpenter and the business 
agent also determine the number of persons required to operate the equipment on stage. The latter 
group is generally smaller than the first group. All of this information is recorded and transmitted 
on a yellow card to each business agent at each location where the touring attraction is to perform. 
In each case, the requirement for wardrobe mistress/dresser is listed on the yellow card. The sup- 
ply and availability of wardrobe mistress/dressers varies across the country. In Vancouver the stan- 
dard collective agreement of IATSE Local 118 covers stagehands and ‘head wardrobe’ and ‘dres- 
sers’. In Saskatoon there is not a separate local for wardrobe mistress/dressers and, if requested, 
the local business agent will do his best to supply wardrobe mistress/dressers. 


18. Theatres may generally be divided into those which produce shows and those theatres 
which provide a place for presenting shows which have originated at another theatre. Such theatres 
are known as producing theatres and presenting theatres, respectively. Some theatres may be both 
producing and presenting theatres. In Winnipeg the Manitoba Theatre Centre is a producing and 
presenting facility and has a collective agreement with an IATSE local union which covers both 
stagehands and wardrobe mistress/dressers. Other presenting facilities in Winnipeg operate under 
similar circumstances. In London the Grand Theatre is a producing and presenting theatre and a 
party to a collective agreement with IATSE Local 105 covering stagehands and not covering war- 
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drobe mistress/dressers. On the other hand, a collective agreement between IATSE Local 105 and 
Centennial Hall includes the category “‘wardrobe”. When touring shows perform in London, 
IATSE Local 105 will respond to the requirements of the touring shows and provide wardrobe 
mistress/dressers. The Shaw Festival at Niagara-on-the-Lake has a collective agreement with the 
IATSE Local 461 in St. Catharines for stagehands. ‘“‘Wardrobe”’ is specifically excluded from that 
collective agreement. In Hamilton there is a presenting facility known as Hamilton Place where the 
stagehands are covered by a collective agreement with IATSE Local 129 which includes the catego- 
ries of ‘‘wardrobe mistress/master, assistant wardrobe mistress/master and dresser’’. 


19. At the National Arts Centre Corporation in Ottawa, IATSE Local 890 has a collective 
agreement with that corporation which covers “all persons supplied by the union to work as war- 
drobe attendants and wardrobe mistresses in the wardrobe department’’. The classifications cov- 
ered by this collective agreement are wardrobe mistress (master), wardrobe attendant, apprentice 
member and permit worker and appears to cover nine employees. There are nineteen members in 
that local union. In Montreal, IATSE Local 863 has collective agreements with La Place des Arts 
and the Forum “‘pour les purposes aux costumes” and “‘pour tous les habilleu(ses)rs’’, respectively. 
In Toronto, [ATSE Theatrical Wardrobe Attendants Union, Local 822 has collective agreements 
with Maple Leaf Gardens and the Board of Management of The O’Keefe Centre for “all wardrobe 
employees”. These collective agreements cover wardrobe head, assistant wardrobe head and dres- 
sers. In Charlottetown, the IATSE Local trade union is a mixed local and provides stagehands and 
wardrobe mistress/dressers under one collective agreement. In St. John’s and Cornerbrook in 
Newfoundland, the two IATSE local unions are mixed locals and will provide wardrobe 
attendants/dressers on an ad hoc basis when requested. 


20. In Halifax, Dalhousie University is a major presenter of productions. There is not a col- 
lective agreement between the University and IATSE. However, the University honours the yel- 
low card formula, referred to earlier, and there is co-operation between the IATSE local union in 
Halifax and the University’s staff. The local trade union supplies a union stagehand and within its 
ability provides the requirements set forth in the yellow card. The staff of the University operates 
the University’s equipment. The Neptune Theatre in Halifax does not have a working agreement 
with the Halifax local union of IATSE. In Fredericton, the producing theatre there does not have a 
collective agreement with the mixed IATSE local trade union which does, however, service touring 
companies. 


PAN The situation in the Unites States mirrors and magnifies the situation in Canada with 
wardrobe mistress/dressers being represented in mixed locals, or, where members and interest war- 
rant, separate local unions have been established. While most of I[ATSE’s local unions are for pro- 
jectionists and stage employees, IATSE has extended its jurisdiction beyond stage employees and 
moving picture projectionists. [ATSE has, since its establishment in 1893, moved beyond the juris- 
diction described in its name to include specialized locals such as the theatrical wardrobe local. In 
addition, the chartered locals of IATSE cover specialized locals such as publicists; motion picture 
studio cartoonists; script supervisors; and story analysts on the one hand to ball park ticket sellers; 
admissions and mutual ticket sellers; back room and film exchange employees; and first aid 
employees on the other hand. 


PDs From 1942 to the present, the following theatrical wardrobe unions have been chartered 
by IATSE: 

719 Denver 

747 Columbus 

764 New York 

768 Los Angeles 
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769 Chicago 

772 Washington 
775 Boston 

777 Milwaukee 
781 Minneapolis - St. Paul 
783 Buffalo 

784 San Francisco 
786 Detroit 

787 Pittsburgh 
799 Philadelphia 
803 Dallas 

805 St. Louis 

810 Kansas City 
822Toronto 

825 Memphis 

830 Providence 
831 Omaha 

840 New Orleans 
853 Miami 

858 Rochester 
859 Atlanta 
863Montreal 

864 Cincinnati 
869 Albuquerque 
874 Sacramento 
875 Phoenix 

883 Cleveland 
886 Daytona 

887 Seattle 
890O0ttawa 

893 Indianopolis - Bloomington 
894 Knoxville 

895 Atlantic City 
896 Houston 

897 Louisville 
899 Jacksonville 
904 Tulsa 

905 San Diego 
908 Red Bank - Freehold 
910 Norfolk 

912 Akron - Canton 
913 Baltimore 
915 Nashville 
924Stratford. 


2): The applicant is seeking certification with respect to a craft bargaining unit. The circum- 
stances under which craft bargaining units are deemed to be appropriate are set forth in section 
6(3) which states: 


Any group of employees who exercise technical skills or who are members of a craft by reason 
of which they are distinguishable from the other employees and commonly bargain separately 
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and apart from other employees through a trade union that according to established trade union 
practice pertains to such skills or crafts shall be deemed by the Board to be a unit appropriate 
for collective bargaining if the application is made by a trade union pertaining to such skills or 
craft, and the Board may include in such unit persons who according to established trade union 
practice are commonly associated in their work and bargaining with such group, but the Board 
shall not be required to apply this subsection where the group of employees is included in a bar- 
gaining unit represented by another bargaining agent at the time the application is made. 


There are three conditions to be met in order for the craft bargaining unit to be appropriate. As 
the Board stated in Art Wire & Iron Co. Ltd., 54 CLLC § 17,080, each of the following conditions 
has to be satisfied: 


(1) the group of employees concerned exercise technical skills or are members of a craft by rea- 
son of which they are distinguishable from other employees; 


(2) the group of employees concerned commonly bargain separately and apart from the other 
employees through a trade union that, according to established trade union practice, pertains to 
such skills or craft; and 


(3) the application for certification is made by a trade union pertaining to such skills. 


24. The employees who are affected by this application exercise technical skills and are 
members of a craft which distinguishes them from other employees. They are required to have a 
knowledge of the productions which are being performed and to work closely with the actors. They 
are responsible for the handling and repairing of a considerable number of costumes and are 
required to have the skill to make repairs on these costumes. Their skills are quite different from 
the skills exercised by those employees who work in the millinery, cutting and sewing and prop 
building, and wig builders and maintenance sections of the respondent’s operations. The employ- 
ees who are affected by this application are physically separated from these other employees and 
are employed for different periods of the production year. There was no evidence before the 
Board that the employees who work in the millinery, cutting and sewing and wig building and 
repair sections are represented in collective bargaining in Canada or the United States. The nature 
of the technical skills of the employees affected by this application may not be strikingly apparent. 
The skills exercised by dressing staff are subtle and, as yet, there are no formal apprenticeship 
requirements. The Board commented on the nature and significance of the technical skills exer- 
cised by employees in Harbourfront Corporation, [1982] OLRB Rep. Nov. 1624 and stated at page 
1634: 


...the board has often stated that the nature of the technical skills exercised, while an important 
factor, is not the governing factor, and, that the extent or degree of exercise of the technical 
skills is not determinative, provided such technical skills are sufficiently used to distinguish the 
jobs from others. See Cooper and Beatty Limited, 58 CLLC 418,100; and Commercial Papers 
Limited, [1969] OLRB Rep. Nov. 939. 


A formal apprenticeship programme is usually associated with a craft. However, the absence of a 
formal apprenticeship programme has never been fatal to the recognition of a craft bargaining unit 
by this Board. This is the situation with respect to hotel beverage room waiters, bartenders and 
tapmen which is a craft bargaining unit recognized by the Board. 


25; In Kidd Creek Mines Ltd., [1984] OLRB Rep. March 481, the Board determined that a 
proposed bargaining unit of maintenance electricians in a mining/industrial facility was not a craft 
bargaining unit within the meaning of section 6(3). The Board specifically stated that a local trade 
union of the International Brotherhood of Electrical Workers had not met the second condition set 
forth in section 6(3). In the instant application, and unlike the situation in Kidd Creek Mines Ltd., 
the Board is being asked to formally recognize a craft bargaining unit that has been in existence for 
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more than forty years. The Board is not being asked to create a craft bargaining unit where none 
has previously existed. The Board notes that the instant application for certification arises within 
the entertainment industry which has historically been, and continues to be, organized according to 
craft. This in turn has led to the evolution of craft bargaining units which have usually been the 
outgrowth of voluntary recognition. 


26. There is evidence before the Board that wardrobe mistress/dressers may be unorgan- 
ized, represented as part of a larger bargaining unit or represented separately by a theatrical war- 
drobe attendants’ local trade union chartered by IATSE. There are now four theatrical wardrobe 
attendants local trade unions in Canada and three of those four local trade unions have five collec- 
tive agreements. There are considerably more theatrical wardrobe attendants local trade unions in 
the United States with a correspondingly greater number of collective agreements. The opportuni- 
ties for seasonal employment for wardrobe mistress/dressers are limited in Canada to the cities 
which support producing companies. Presenting companies obtain wardrobe mistress/dressers from 
the local trade unions when such employees are available through the use of the yellow card sys- 
tem. It appears that the degree of organization of wardrobe mistress/dressers and their separate- 
ness in their own bargaining units is a function of their numbers and continuity of employment in 
one location. There are a comparatively small number of wardrobe mistress/dressers in Canada. 
For example, the Stratford, which is by far the largest producing theatre in Canada, had in 1985 
some 450,000 paid admissions and employed a maximum of twenty wardrobe mistress/dressers. 
Where numbers permit, wardrobe mistress/dressers commonly bargain separately (though not 
exclusively) through a trade union that, according to established trade union practice, pertains to 
the skills or craft of wardrobe mistress/dresser. This application has also been made by a chartered 
local trade union of IATSE which pertains to the skills of wardrobe mistress/dressers. The Board 
finds that the three conditions referred to in section 6(3) have been satisfied. 


Zi. Having regard to the foregoing and pursuant to section 6(3) of the Act, the Board finds 
that all theatrical wardrobe mistresses/masters and wardrobe attendants/dressers in the employ of 
the respondent in Stratford, save and except head of wardrobe and persons above the rank of head 
of wardrobe, constitute a unit of employees of the respondent appropriate for collective bargain- 
ing. 


28. The Board is satisfied on the basis of all the evidence before it that more than fifty-five 
per cent of the employees of the respondent in the bargaining unit, at the time the application was 
made, were members of the applicant on September 30, 1985, the terminal date fixed for this 
application and the date which the Board determines, under section 103(2)(j) of the Labour Rela- 
tions Act, to be the time for the purpose of ascertaining membership under section 7(1) of the said 
Act. 


29. A certificate will issue to the applicant. 
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1484-85-R United Association of Journeymen and Apprentices of the Plumbing 
and Pipe Fitting Industry of the United States and Canada, Local Union 46, 
Applicant, v. Superior Plumbing & Heating Company Ltd., Respondent, v. Group 
of Employees, Objectors 


Bargaining Unit - Certification - Construction Industry - Respondent requesting that 
‘‘gas fitters’’ be referred to in bargaining unit description - Designation orders not explicitly refer- 
ring to gas fitters - Board declining to describe a bargaining unit so as to give an affiliated bargain- 
ing agent the right to represent employees in trades other than those covered in the designation 
orders - Not necessary to determine whether gas fitting part of plumbing and steamfitting trades 


BEFORE: Robert J. Herman, Vice-Chairman and Board Members J. P. Wilson and H. Kobryn. 


APPEARANCES: A. J. Ahee and V. McNeil on behalf of the applicant; G. Grossman and R. Hogle 
on behalf of the respondent; Rejean St. Martin on behalf of the objectors. 


DECISION OF THE BOARD; November 26, 1986 


ie This is an application for certification made pursuant to the construction industry provi- 
sions of the Labour Relations Act. 


2, The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Labour Relations Act and is an affiliated bargaining agent of a designated employee bargain- 
ing agency. Pursuant to the designation issued by the Minister under section 139(1) of the Act on 
April 12, 1978, the designated employee bargaining agency is the United Association of Journey- 
men and Apprentices of the Plumbing and Pipe Fitting Industry of the United States and Canada, 
and the Ontario Pipe Trades Council of the United Association (hereinafter, the ““E.B.A.’’), and 
Local 46 is designated an affiliated bargaining agent (the ‘“‘A.B.A.’’), in the same designation 
order. 


3 The bargaining units sought by the applicant consist of all certified plumbers, plumbers’ 
apprentices, and all certified steamfitters, steamfitters’ apprentices and welders in the employ of 
the respondent in the industrial, commercial and institutional (“I.C.I.’’) sector of the construction 
industry of the Province of Ontario, and all certified plumbers, plumbers’ apprentices, and all cer- 
tified steamfitters, steamfitters’ apprentices, and welders in the employ of the respondent in all 
other sectors of the construction industry in Board Area #8 (i.e., the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills 
and that portion of the Town of Milton within the geographic Townships of Esquesing and Trafal- 
gar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham). Although the 
specific wording of the description of these units is not consistent with the bargaining unit descrip- 
tion traditionally given to plumbers and steamfitters, consideration of the specific language used to 
describe the bargaining unit has been deferred to a later date. According to the schedules filed by 
the respondent employer, as of the application date the respondent employed a number of plum- 
bers, steamfitters (and their respective apprentices), welders, and employees described by the res- 
pondent as “‘gas fitters”. On community of interest grounds, the respondent asks that the bargain- 
ing unit be described so as to include ‘“‘gas fitters’’, along with those classifications requested by the 
applicant. The respondent submits that the “gas fitters’ work goes hand in hand with the plum- 
bers, steamfitters and welders on the respondent’s projects, both in the I.C.I. and other sectors, 
and thus should be included in the bargaining unit. The applicant, while opposing the respondent’s 
request that “‘gas fitters” be expressly referred to in the bargaining unit description (and therefore 
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included for purposes of the “‘count”’), claims gas fitting work for its members, on the basis that gas 
fitting is part of its members’ trade. The Board must determine the appropriate bargaining unit, 
and whether “‘gas fitters’ should be referred to in the description, and whatever bargaining unit is 
determined as appropriate, which employees fall within that unit. 


4. During six days of hearing, the Board heard the evidence and submissions of the parties 
with respect to whether the appropriate bargaining unit ought to refer to “gas fitters” and whether 
gas fitting work belonged to the plumbers and steamfitters. While we do not propose to specifically 
refer to the evidence of each witness, two comments are in order. First, the evidence placed before 
the Board dealing with community of interest was somewhat limited with respect to how work on 
particular projects was performed, and with respect to how plumbers and steamfitters interacted 
with those with gas fitting tickets on ICI or other sector gas related projects. The evidence was 
understandably sketchy in this regard as neither party called to testify a plumber or steamfitter who 
had worked for the respondent nor(with one exception) was an employee with a gas fitting ticket 
called upon to testify. The one exception occurred when the respondent did call the current branch 
manager from the Cornwall office, who had a gas fitting ticket at the application date; however, 
the evidence established that there were no plumbers or steamfitters with gas fitting tickets at the 
Cornwall office as of the application date. The Board was therefore left with second-hand, limited 
evidence with respect to the work actually being done on the projects in question, and the interac- 
tion between those with gas fitting tickets and plumbers and steamfitters. Second, the Board found 
most witnesses to be credible and forthright in their evidence, and not in any substantial dispute 
with respect to the matters in issue. The exception was Sean O’Ryan, a member of Local 46 and its 
business manager, who was called as a witness on behalf of the applicant. Throughout his cross-ex- 
amination, Mr. O’Ryan was evasive, non-responsive, argumentative (to the point where many of 
his responses began with ‘‘well [counsel’s name], we could of course debate that matter, but...’’) 
and clearly tried to avoid giving any answer which he did not feel was beneficial to the applicant’s 
case. On several occasions the Board requested or directed that the witness respond to the ques- 
tions as asked, but to little avail. In the Board’s opinion Mr. O’Ryan’s testimony cannot reason- 
ably be construed as reliable evidence, but rather as Mr. O’Ryan giving his view of what the Board 
ought to find, and we accordingly assign little weight to it. 


oe The respondent is engaged in the installation of plumbing, piping and heating systems in 
both the I.C.I. and other sectors of the construction industry and operates out of offices in Osha- 
wa, Cobourg, and Cornwall, Ontario. Under the Gas Utilization Code, Ontario Regulation 
826/82, a Regulation made under the Energy Act, an individual with a gas fitting ticket or certifi- 
cate must install, or be present during installation, and certify certain types of gas piping, inter alia, 
and is responsible for various other matters specified therein. There are different levels of gas fit- 
ting tickets with different qualifications, met for example by working for a specified number of 
hours on particular types of projects. In order to obtain any of the gas fitting tickets, an individual 
need not be a member of any trade or craft, and need not be certified pursuant to the 
Apprenticeship and Tradesmen’s Qualification Act; an individual requires only a certificate or 
ticket obtained by successfully writing a government administered exam. Individuals can legally 
perform gas fitting work without belonging to any of the recognized construction industry trades 
and without necessarily having all the skills those trades demand. Gas fitting is a type of work, and 
on the evidence the performance of such work falls far short of its own “‘trade”’ or “‘craft’’ status. 


6. The respondent had employees possessing gas fitting tickets in 3 categories: members of 
the United Association who had gas fitting tickets, members of other trades (eg. sheet metal work- 
ers and electricians) who had gas fitting tickets, and four employees who only had gas fitting tick- 
ets. Employees in all 3 categories were legally performing gas fitting work, as required by the 
Energy Act and the Gas Utilization Code, and on construction in both the ICI and other sectors. 
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Those individuals who only had gas fitting tickets received approximately the same pay and worked 
under the same terms and conditions of employment as did the plumbers and steamfitters with gas 
fitting tickets. Both parties maintained that the gas fitting work was an integral part of the gas pro- 
jects performed by the respondent, the applicant suggesting that this factor justified gas fitting 
work being given to the plumbers and steamfitters, and the respondent maintaining that this factor 
suggested that ‘gas fitters’ ought to be included in the description of the appropriate bargaining 
unit in the ICI sector. 


ah This case purports to raise an issue not previously canvassed by the Board. Prior deci- 
sions on point considering the appropriate bargaining unit description in the ICI province-wide sec- 
tor have involved applications by employee or affiliated bargaining agencies to represent employ- 
ees who performed trades or crafts which their own designation orders did not assign to them, but 
which trades or crafts were assigned to different employee or affiliated bargaining agents by their 
respective designation orders. We refer here to such trades or crafts being ‘“‘assigned to” the 
employee or affiliated bargaining agencies in the designations, because those designations not only 
list the bargaining agencies, thereby establishing a bargaining structure for the province-wide 
scheme, but they also establish who such agents may represent in the scheme, by listing specific 
trades in the designation. The applicable designation for the E.B.A. and A.B.A. before us in this 
proceeding designates them ‘“‘to represent in bargaining all journeymen and apprentice plumbers 
and pipefitters’’. Unlike prior cases concerning this sector where applicants asked the Board to 
allow them to represent ‘‘trades” that the designations gave to other employee and affiliated bar- 
gaining agents, we are asked by this respondent to give to the applicant ‘“‘work”’ (we intentionally 
do not refer to it as a “trade” or “‘craft’’) which is not expressly covered by any of the designation 
orders. Whether “‘gas fitting’’ is a trade or craft is not a question we must decide in order to deter- 
mine the description of the appropriate bargaining unit, for the reasons given below. The parties’ 
characterization of the issue, as revolving around whether “‘gas fitters’? ought to be included within 
the bargaining unit, partially prejudges the question. To describe people performing gas fitting 
work as “‘gas fitters” suggests that a trade or craft of “gas fitting’ exists, whereas, as we noted in 
paragraphs 5 and 6, supra, gas fitting is a type of work individuals perform regardless of whether 
they otherwise work at a trade or have a trade ticket. 


8. With this background, we turn to the submissions of the parties. Counsel for the appli- 
cant submitted that, as the applicant had requested its historically described bargaining unit, the 
Board ought to and must find that that bargaining unit is appropriate. Within that bargaining unit, 
gas fitting work would fall, as it was part of the applicant’s trade. Counsel pointed to a history of 
the United Association bargaining on behalf of “gas fitters” performing work in the ICI, and at 
least one other sector, together with the evidence led which established that some plumbers and 
steamfitters had gas fitting tickets and were performing gas fitting work on the projects in question. 
Gas fitting was not, therefore, a separate trade or craft, but was part of the plumbing or steamfit- 
ting trade. In counsel’s submission, section 144(1) of the Act, and Board jurisprudence considering 
this subsection, specifically Clarence H. Graham Construction Limited, [1981] OLRB Rep. Sept. 
1195, (discussed infra), compelled the Board to find that the traditional bargaining unit requested 
by the applicant for the ICI sector was appropriate. To find otherwise would be to include employ- 
ees in the bargaining unit who were not covered by the provincial agreement and who thus would 
be outside the provincial scheme. The Board was in effect being asked by the respondent to change 
the entire bargaining unit structure and bargaining relationships within the ICI sector, and in the 
applicant’s submission it was neither appropriate for nor open to the Board to do so. 


,. Counsel for the respondent asserted that individuals with gas fitting tickets were needed 
to legally perform the work in question, and to complete the projects of the respondent, and were 
therefore an integral part of the plumbing and steamfitting gas projects. Counsel submitted that 
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the four individuals who had only gas fitting tickets were working legally in performing gas fitting 
work, spent approximately ninety-five per cent of their time performing such work, and were 
legally so working whether or not they were members of the United Association. The nature of the 
respondent’s business and the projects on which these “gas fitters’ worked, the marked similarity 
between their terms and conditions of employment and those of the plumbers and steamfitters 
employed by the respondent, and the fact that the applicant was claiming gas fitting work for its 
members, all indicated that there was a community of interest between those “‘gas fitters” and the 
plumbers and steamfitters, with or without gas fitting tickets, and therefore the Board ought to 
find that the appropriate bargaining unit description include reference to “gas fitters”. With 
respect to section 144(1) of the Act, counsel submitted that gas fitting is specifically covered in the 
United Association constitution, and the province-wide ICI agreement also encompasses gas fitting 
by its reference in Article 1.08 to “‘pipefitter’’. Accordingly, even if counsel for the union was cor- 
rect in his submissions with respect to the meaning and effect of the Clarence H. Graham case 
(supra), there is no impediment in the instant case in including “gas fitters” in the unit, as they are 
covered by the provincial agreement and therefore would be employees covered by the province- 
wide scheme of bargaining. Alternatively, if the Board finds that the word “‘pipefitter” in the pro- 
vincial agreement does not encompass “‘gas fitters’’, counsel submitted that the Board must con- 
sider section 6(3) of the Act, dealing with craft unions, even though this certification application 
was made pursuant to section 144(1) of the Act. As new crafts or trades develop in the technologi- 
cally changing construction industry, the Board must be able to accommodate employees who are 
performing these new crafts or trades within the province-wide scheme of bargaining. The evi- 
dence ought to lead the Board to conclude that gas fitting is a trade or craft, and therefore ought 
properly to be included within the appropriate bargaining unit (although why such a finding would 
yield this conclusion was not made clear). Counsel distinguished Clarence H. Graham, (supra) on 
the grounds that that case dealt with a multi-trade situation, where there was a contest over the 
entitlement of one trade to represent, in the ICI, members of a trade designated to be and ordinar- 
ily represented by a different trade union. In the instant proceeding, “‘gas fitters” are not repre- 
sented by any of the designated trade unions, they are working legally, and therefore the issue is 
quite different. Finally, counsel submitted that were the Board to accede to the applicant’s request, 
the respondent would be forced to terminate the four “gas fitters” who had legally been perform- 
ing their work, or alternatively, the respondent would be left in a position of having unionized 
employees (those represented by the A.B.A. if the applicant is successful in this application) work- 
ing along side with unrepresented employees (the four individuals who only have gas fitting tickets) 
and that either scenario would be destructive of sound labour relations. 


10. The applicant in this proceeding is an affiliated bargaining agent as defined by the Act, and 
seeks to represent a group of employees in the ICI sector. Section 144 of the Act reads as follows: 


(1) An application for certification as bargaining agent which relates to the industrial, commer- 
cial and institutional sector of the construction industry referred to in clause 117(e) shall be 
brought by either, 


(a) anemployee bargaining agency; or 


(b) one or more affiliated bargaining agents of the employee bargaining agen- 
cy, 


on behalf of all affiliated bargaining agents of the employee bargaining agency and the unit of 
employees shall include all employees who would be bound by a provincial agreement together 
with all other employees in at least one appropriate geographic area unless bargaining rights for 
such geographic area have already been acquired under subsection (3) or by voluntary recogni- 
tion. 


(2) If on the taking of a representation vote more than 50 per cent of the ballots case are cast in 
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favour of the trade unions on whose behalf the application is brought, or, if the Board is satis- 
fied that more than 55 per cent of the employees in the bargaining unit are members of the trade 
unions on whose behalf the application is brought, the Board shall certify the trade unions as the 
bargaining agent of the employees in the bargaining unit and in so doing shall issue a certificate 
confined to the industrial, commercial and institutional sector and issue another certificate in 
relation to all other sectors in the appropriate geographic area or areas. 


(3) Notwithstanding subsection 119(1), a trade union represented by an employee bargaining 
agency may bring an application for certification in relation to a unit of employees employed in 
all sectors of a geographic area other than the industrial, commercial and institutional sector and 
the unit shall be deemed to be a unit of employees appropriate for collective bargaining. 


(4) A voluntary recognition agreement in so far as it relates to the industrial, commercial and 
institutional sector of the construction industry shall be between an employer on the one hand 
and either, 


(a) an employee bargaining agency; 


(b) one or more affiliated bargaining agents represented by an employee bar- 
gaining agency; or 


(c) a council of trade unions on behalf of one or more affiliated bargaining 
agents affiliated with the council of trade unions, 


on the other hand, and shall be deemed to be on behalf of all the affiliated bargaining agents of 
the employee bargaining agency and the defined bargaining unit in the agreement shall include 
those employees who would be bound by a provincial agreement. 


(5) Notwithstanding subsections (1) and (4), a trade union that is not represented by a desig- 
nated or certified employee bargaining agency may bring an application for certification or enter 
into a voluntary recognition agreement on its own behalf. R.S.O. 1980, c. 228, s. 144. 


e:. The effect of section 144 was considered by the Board in Clarence H. Graham (supra) 
and it stated, in part, as follows: 


Ror 


An examination of this section shows that applications for certification can be made pursuant to 
subsections 1, 3 or 5. Both subsections 1 and 3 deal with applications for certification by trade 
unions covered by the regime of province wide bargaining (subsection 1 deals with applications 
for all sectors including the industrial, commercial and institutional sector, whereas subsection 3 
deals with applications for sectors excluding the industrial, commercial and institutional sector). 
Subsection 5 deals with applications by ‘‘a trade union that is not represented by a designated or 
certified employee bargaining agency’, that is trade unions not under the regime of province 
wide bargaining. For such trade unions it is clear that they are not affected by subsections 1 
through 4, and clearly the Board policies set out in the Duron case continue to apply with 
respect to applications for certification by such trade unions. In light of the foregoing, it is clear 
that since section [144] deals with both applications for certification by trade unions under the 
province wide bargaining provisions of the Act, and also those not under the province wide bar- 
gaining provisions in the Act it deals with all possible applications for certification in the con- 
struction industry. Therefore, there can be no appropriate bargaining unit found under section 
6(1) as requested by the applicant outside of section [144]. 


7. For those unions covered by the regime of province wide bargaining, subsection 1 and subsec- 
tion 3 of section [144] apply. Subsection 3 applications are brought at the option of the trade 
union involved and by that subsection they can apply for certification in sectors other than the 
industrial, commercial and institutional sector (and thus outside the provincial bargaining 
scheme), and in such cases the appropriate bargaining unit is all sectors other than the industri- 
al, commercial and institutional sector in the appropriate board area. However, where a union 
covered by the provincial bargaining scheme, wants the application to relate to the industrial, 
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commercial and institutional sector of the construction industry it must apply under subsection 
ile 


8. Having regard to the foregoing, it is clear that section [144] deals with both applications for 
certification by trade unions under the province wide bargaining provisions of the Act, and also 
those trade unions not under the province wide bargaining provisions of the Act. It deals with 
all possible applications for certification in the construction industry. It would follow, therefore, 
that whether the Board makes a finding of an appropriate unit under section 6(1) or section 
[6(3)] of the Act, that such a finding must be made within the confines of section [144], thus the 
Board cannot as the applicant suggests find an appropriate unit under section [144] and a sepa- 
rate appropriate unit under section 6(1) outside the purview of section [144]. The Board must 
first deal with section [144] and apply section 6 in relation to section [144]. This requirement is 
clearly set out in section [138] which reads as follows: 


“138. Where there is a conflict between any provisions in sections 139 to 151 and any 
provision in sections 5 to 57 and 62 to 136, the provisions in sections 139 to 151 pre- 
vail” 


9. The language of subsection 1 is quite specific with respect to the instructions given to the 
Board as to the appropriate bargaining unit, 


“The unit of employees shall include all employees who would be bound by a provin- 
cial agreement together with all other employees in at least one geographic area.” 


The term provincial agreement is defined in [137(1)(e)] and reads as follows: 
137(1) In this section and in sections [135 and 138 to 151], 


(e) ‘provincial agreement’? means an agreement in writing covering 
the whole of the Province of Ontario between a designated or 
accredited employer bargaining agency that represents employ- 
ers, on the one hand, and a designated or certified employee bar- 
gaining agency that represents affiliated bargaining agents, on 
the other hand, containing provisions respecting terms or condi- 
tions of employment or the rights, privileges or duties of the 
employer bargaining agency, the employers represented by the 
employer bargaining agency and for whose employees the affili- 
ated bargaining agents hold bargaining rights, the affiliated bar- 
gaining agents represented by the employee bargaining agency, 
or the employees represented by the affiliated bargaining agents 
and employed in the industrial, commercial and institutional sec- 
tor of the construction industry referred to in a clause 117(e). 


That section deals with the bargaining rights held by ‘‘affiliated bargaining agents’’. That term is 
in turn defined by section [137(1)(a)], 


“‘137(1) In this section and in [sections 135 and 138 to 151], 


(a) “affiliated bargaining agent’ means a bargaining agent that, according 
to established trade union practice in the construction industry, represents 
employees who commonly bargain separately and apart from other 
employees and is subordinate or directly related to, or is, a provincial, 
national or international trade union, and includes an employee bargaining 
agency.” 


[emphasis added] 


Thus, those employees who would be covered by a provincial agreement are those represented 
by the applicant union ‘“‘who commonly bargain separately and apart from other employees”’. In 
the present case that would be employees falling within the trade of carpenter. Clearly, neither 
bricklayers nor labourers would be covered by the provincial agreement made on behalf of the 


1595 


applicant, amongst others, by the designated employee bargaining agency representing the 
applicant. 


10. Insofar as the present application relates to the industrial, commercial and institutional sec- 
tor of the construction industry, it is clear that those employees described as labourers and 
bricklayers would be outside the provincial agreement, and therefore, outside the regime of pro- 
vincial bargaining. However, as noted above, since section [144] deals with all applications for 
certification in the construction industry, and the applicant is clearly not applying for bricklayers 
and labourers under subsection 3 and cannot apply under subsection 5, it can only apply for 
labourers and bricklayers under subsection 1. However, since they would not be covered by the 
provincial agreement relating to carpenters we are of the view that they would not be appro- 
priate for inclusion in the unit found to be appropriate in the present case. 


11. It should be noted that section [144] says “‘shall include all employees who would be bound 
by a provincial agreement”. Normally this would imply that the Board has the power to include 
employees other than those covered by the provincial agreement. In the present case, however, 
this becomes a matter of including in a bargaining unit or series of bargaining units employees 
covered by the regime of provincial bargaining, together with employees outside the provincial 
bargaining regime. Clearly, subsection 3 and subsection 5 of section [144] deal with matters 
relating to employees outside the regime of provincial bargaining and we propose to limit the 
appropriate unit in this case to only those covered by the regime of provincial bargaining. In so 
doing we are of the view that this is consistent with the provisions of the Act relating to the pro- 
vincial bargaining. To certify the applicant in the present case for employees in the industrial, 
commercial and institutional sector in the construction industry, but outside the scheme of pro- 
vincial bargaining, would create representation rights for trade unions within that scheme for 
employees outside the regime of provincial bargaining. Such representation would clearly be 
disruptive of the overall scheme contemplated in sections [135 and 138 to 151]. 


12. The Board in Clarence H. Graham, (supra) concluded that the employees in question 
would fall outside coverage of the provincial agreement, and therefore it declined to find that they 
were properly included within the appropriate bargaining unit, on the analysis set out above in the 
quote from that decision. Paragraph 8 therein notes that findings of appropriate units, and consid- 
eration of either section 6(1) or what is now section 6(3) of the Act, must be made subject to a 
finding of the appropriate unit under section 144(1). We agree with and adopt that view. The ICI 
province-wide scheme of collective bargaining is highly structured and stratified, and the usual fac- 
tors relevant to a determination of the appropriate bargaining unit have only limited application in 
this statutory scheme. The concept of ‘““community of interest’? may well still apply, but if so, sub- 
ject to the overriding principles and structure set up by section 144 and by the designation system, 
a system which designates the agents, and the trades they are entitled to represent, in the ICI prov- 
ince-wide component of the construction industry. 


£5. Further support for the proposition relied upon in Clarence H. Graham, that employees 
other than those covered by the provincial agreement ought not to be included in the provincial 
bargaining scheme set up by section 144, can be found in section 146 of the Act, which reads as fol- 
lows: 


146. (1) An employee bargaining agency and an employer bargaining agency shall make only 
one provincial agreement for each provincial unit that it represents. 


(2) On and after the 30th day of April, 1978 and subject to sections 139 and 145, no person, 
employee, trade union, council of trade unions, affiliated bargaining agent, employee bargain- 
ing agency, employer, employers’ organization, group of employers’ organizations or employer 
bargaining agency shall bargain for, attempt to bargain for, or conclude any collective agree- 
ment or other arrangement affecting employees represented by affiliated bargaining agents 
other than a provincial agreement as contemplated by subsection (1), and any collective agree- 
ment or other arrangement that does not comply with subsection (1) is null and void. 
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As noted in Rolland Duquette Construction, [1983] OLRB Rep. Nov. 1884, the purpose of section 
146 of the Act is to ensure that unions and their umbrella organizations covered by the scheme of 
provincial bargaining enter only those collective agreements with respect to the ICI sector which 
are provincial in scope. As section 146(2) makes explicit, it is not open under this scheme for a 
trade union or the employee bargaining agency to attempt to bargain for or conclude any collective 
agreement ‘affecting employees represented by affiliated bargaining agents other than a provincial 
agreement...’’. As noted earlier, the designations explicitly state which trades the employee and 
affiliated bargaining agents are to represent in bargaining in this sector. 


14. Although the earlier cases decided by the Board raise the question of whether the prov- 
ince-wide statutory scheme (and specifically section 144 of the Act) compels the Board to describe 
appropriate bargaining units only as encompassing trades covered by the provincial collective 
agreements, they have held it unnecessary to decide that question, as the Board felt it was inappro- 
priate in the exercise of its discretion to include employees not so covered by the provincial agree- 
ments, whether it was open to it to do so. We agree with those decisions and the manner in which 
the Board exercised its discretion therein, however, in our view, the statutory scheme does compel 
the Board to find for purposes of province-wide bargaining in the ICI sector by the affiliated bar- 
gaining agents, that the only bargaining unit descriptions that are appropriate are referable to 
trades or crafts covered by the applicable designation orders. 


lS3 In Manacon Construction [1983] OLRB Rep. Mar. 408, the Board stated, in part, as 
follows: 


36....Therefore when employees in those trades are represented by an affiliated bargaining 
agent that is not designated to represent those trades, in this case Local 1030 and the millwrights 
designated employee bargaining agency, those employees would be outside of the provincial 
bargaining regime. Since they are outside of that regime and not covered by the millwrights 
provincial agreement they are not amongst those employees “‘...who would be bound by a pro- 
vincial agreement...” of the millwrights employee bargaining agency. In the result, they would 
not qualify to be included in the bargaining unit prescribed by section 144(1) of the Act. 


[emphasis added] 


Pausing for a moment, what is critical in our view is the first emphasized phrase, that those trades 
would be purportedly represented by an affiliated bargaining agent that the agent would not be 
designated to represent. This in itself would render such employees outside the regime of provin- 
cial bargaining regardless of whether the provincial agreement made reference to such employees 
or trades. Reference to the definitions of a “provincial agreement” and “affiliated bargaining 
agent” in section 137 of the Act (set out in paragraph 11, supra, in the quote from Clarence 
Graham) and sections 144 and 146 make this clear. The “‘provincial unit’’ referred to in section 
146(1), and as referred to in the balance of this decision, is comprised of various affiliated bargain- 
ing agents and the employee bargaining agency which in turn represents them. If an affiliated bar- 
gaining agent attempts to represent, in the province-wide ICI sector, employees not in trades it is 
designated to represent, it would not be representing them in its capacity as an affiliated bargaining 
agent bound by the provincial agreement. The provincial agreement is made by the employee bar- 
gaining agency, which is designated to represent in the instant case plumbers and pipefitters, not, 
for example, carpenters or “‘gas fitters”. Manacon Construction makes this point: 


37. While the Board has arrived at this result having found that Local 1030 is represented by the 
millwrights designated employee bargaining agency and, consequently, is a trade union to which 
subsection 1 through 4 of section 144 apply and is not a trade union to which subsection 5 
applies, the Board is of the view that the result would be no different if Local 1030 had been 
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excluded from representing millwrights and their apprentices in the ICI sector. It would be a 
trade union that is not represented by a designated or certified employee bargaining agency as 
contemplated by section 144(5), but it would still be an affiliated bargaining agent within the 
meaning of section 137(1)(a). As an affiliated bargaining agent, it is subject to the strictures of 
sections 146 of the Act. Subsection 1 of section 146 allows the making of only one Collective 
Agreement by an employee bargaining agency and an employer bargaining agency for each unit 
(of affiliated bargaining agents or employers as the case may be) that it represents and that must 
be the provincial agreement. Subsection 2 makes it an offence for, inter alia, an affiliated bar- 
gaining agent (without reference to whether represented by an employee bargaining agency and 
so affecting all affiliated bargaining agents) or employee bargaining agency to bargain for, to 
attempt to bargain for or to conclude any collective agreement or any other arrangement affect- 
ing employees in the ICI sector represented by affiliated bargaining agents other than a 
provincial agreement. Since a provincial agreement must be between an employee bargaining 
agency and an employer bargaining agency, an affiliated bargaining agent cannot make a pro- 
vincial agreement unless it is also an employee bargaining agency. With that one exception, an 
affiliated bargaining agent cannot make a provincial agreement and it is prohibited from making 
any other agreement or arrangement with respect to employees in the ICI sector. Therefore an 
affiliated bargaining agent that is not an employee bargaining agency cannot make a lawful 
agreement with respect to employees in the ICI sector. By comparison, the Christian Labour 
Association of Canada and the National Council of Canadian Labour, trade unions which are 
eligible to apply under subsection 5 of section 144 of the Act, are not affiliated bargaining 
agents. Thus when they are certified to represent employees in the ICI sector, they are not sub- 
ject to the strictures of section 146(2) of the Act. 


As paragraphs 36 and 37 of that decision indicate, an affiliated bargaining agent can only represent 
employees in the province-wide scheme in the ICI, in trades which the employee bargaining agency 
and the affiliated bargaining agent are designated to represent. The designations covering the 
United Association and Local 46 do not explicitly refer to “gas fitters”. We return later to the 
question of whether “‘gas fitting” can be considered exclusively part of the trades of plumbing or 
pipefitting. 


16. The provisions of section 139 of the Act must also be considered: 


139. (1) The Minister may, upon such terms and conditions as the Minister considers appro- 
priate, 


(a) designate employee bargaining agencies to represent in bargaining provincial units 
of affiliated bargaining agents, and describe those provincial units; 


(b) notwithstanding an accreditation of an employers’ organization as the bargaining 
agent of employers, designate employer bargaining agencies to represent in bargain- 
ing provincial units of employers for whose employees affiliated bargaining agents 
hold bargaining rights, and describe those provincial units. 


(2) Where affiliated bargaining agents that are subordinate or directly related to different pro- 
vincial, national or international trade unions bargain as a council of trade unions with a single 
employer bargaining agency for a province-wide collective agreement, the Minister may exclude 
such bargaining relationships from the designations made under subsection (1), and subsection 
146(2) shall not apply to such exclusion. 


(3) Where a designation is not made by the Minister of an employee bargaining agency or an 
employer bargaining agency under subsection (1) within sixty days after the 27th day of Octo- 
ber, 1977, the Minister may convene a conference of trade unions, counsels of trade unions, 
employers and employers’ organizations, as the case may be, for the purpose of obtaining rec- 
ommendations with respect to the making of a designation. 


(4) The Minister may refer to the Board any question that arises concerning a designation, or 
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any terms or conditions therein, and the Board shall report to the Minister its decision on the 
questions. 


(5) Subject to sections 140 and 141, the Minister may alter, revoke or amend any designation 
from time to time and may make another designation. 


(6) The Regulations Act does not apply to a designation made under subsection (1). R.S.O. 
1980, c.228, s.139. 


Section 139(1)(a) makes clear that it is the Minister, and not the Board in a certification proceed- 
ing pursuant to section 144 of Act, who designates employee bargaining agents and who further 
must “‘describe those provincial units” of affiliated bargaining agents. It is these ‘‘provincial units” 
which are referred to in section 146(1), in terms mandating that the employee bargaining agency 
make only one provincial agreement for each provincial unit that it represents. 


LT. For purposes of the instant proceeding, the Minister has designated the U.A. and the 
Ontario Pipe Trades Council of the U.A. as the employee bargaining agency and Local 46 as an 
affiliated bargaining agent. Equally important, it is the Minister’s function pursuant to this subsec- 
tion to “‘describe those provincial units’. In other words, the Act gives the Minister the power to 
describe the appropriate provincial unit with respect to the province-wide scheme set out under 
various sections of the Act as discussed above. Those designation orders do not merely indicate 
who the designated agents are, but they designate the trades or crafts that, in a sense, belong to 
each agent. If particular trades or crafts are not therefore given to employee bargaining agencies or 
their affiliated bargaining agents by the Minister’s designation order, then for purposes of an appli- 
cation pursuant to section 144(1) of the Act, the Board cannot describe a bargaining unit that 
includes such trades as it cannot determine an appropriate bargaining unit which includes trades or 
crafts other than as encompassed in the designation orders. If employee bargaining agencies or 
affiliated bargaining agents in the province-wide scheme want to represent trades or employees 
performing skills other than they have been assigned in a designation order, they can resort to sec- 
tion 139(5) of the Act which creates the mechanism for amending the designation orders. Alterna- 
tively, parties can argue that the performance of the skill or work in question is part of their desig- 
nated trade or craft, and thus properly falls within the existing trade designation. Although this 
debate might form the basis of a grievance or a jurisdictional dispute, in this certification proceed- 
ing the applicant argues just this proposition. The Board’s historical treatment of ‘‘welders”’ in the 
ICI was raised as a prime example of employees being found to perform the work of a particular 
trade or craft. For different projects and employers, welders have been found to be working at dif- 
ferent trades, and thus could be represented by the different, but appropriately designated, affili- 
ated bargaining agents. In each case it had to be determined whether welders were working at the 
trade in question. It is important to understand, however, that consideration of that issue may be 
necessary in a certification proceeding in order to determine which employees were performing the 
trade in question, and therefore which employees were included in the bargaining unit. An inquiry 
into the nature of the work being performed by employees is relevant in a certification proceeding 
to settle the parameters of the bargaining unit. Welders have been found by the Board in certifica- 
tion proceedings to be working at, inter alia, the plumbing and steamfitting trade for a particular 
employer, and they were covered by the provincial agreement. In the instant proceeding it is 
unnecessary for the Board to consider whether “gas fitting” is part of the plumbing and steamfit- 
ting trades, for reasons discussed below. A third alternative mechanism for becoming entitled to 
represent employees of a trade not given to the agent in the designation, would be through an 
application pursuant to s.140 of the Act. Which approach might be utilized depends of course on 
the circumstances of each case. 


18. 


19. 
Dec 


20. 
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Other cases support our analysis. In Ninco Construction Ltd., [1982] OLRB Rep. Nov. 
1692, the Board stated at paragraph 5 therein: 


5. The contention of the applicant is that in the Clarence H. Graham case the Board misinter- 
preted the relevant provisions of the Act and wrongly concluded that it was prohibited from cer- 
tifying an affiliated bargaining agent for employees falling outside the scope of the relevant des- 
ignation. Accordingly, contends the applicant, the Board should not follow the reasoning set 
forth in that case. We incline to the view that section 144 of the Act does not permit an affiliated 
-bargaining agent to apply to represent employees in the ICI sector who are outside the scope of the 
designation affecting it. However, even assuming that the Act does not actually prohibit such a 
result, we nevertheless regard the unit being requested here, (namely one which includes 
employees both within and outside the regime of provincial bargaining such that some but not 
all of the employees would fall under a provincial agreement) to be disruptive of the scheme of 
provincial bargaining and not appropriate for collective bargaining. The Board has a broad gen- 
eral authority under section 6(1) of the Act to determine the unit that is appropriate for collec- 
tive bargaining. In the ICI sector this broad authority is restricted somewhat by section 144. 
Nothing in section 144, however, mandates that the Board include different crafts or classes of 
employees within the same bargaining unit or requires that employees within and outside the 
scheme of provincial bargaining be included in the same unit. Accordingly, even if such a unit is 
permitted under the Act, nevertheless the Board still retains the authority under section 6(1) to 
conclude that it is inappropriate. As already indicated, we view the unit being requested in this 
case as inappropriate. Instead, we regard the appropriate bargaining unit as one which encom- 
passes only employees covered by the labourers’ employee bargaining agency designation and 
who, accordingly, would fall under the labourers’ provincial agreement. 


[emphasis added] 


The Board reached a similar conclusion in Loremar Structures Inc. , [1985] OLRB Rep. 


. 1747, where the Board stated at paragraph 5 therein: 


5. The applicant is seeking to be certified for a bargaining unit of employees that would be com- 
prised of all construction labourers employed by the respondent in the industrial, commercial 
and institutional (ICI) sector of the construction industry in the Province of Ontario and all con- 
struction labourers, carpenters and carpenters’ apprentices employed by the respondent in all 
sectors of the construction industry in the Board’s geographic area #15. As stated in paragraph 
3 above, the applicant is an affiliated bargaining agent of the designated employee bargaining 
agency named therein. That agency is designated to represent construction labourers in the ICI 
sector of the construction industry in the Province of Ontario. It is not designated to represent 
carpenters and carpenters’ apprentices in that sector. Nor is the applicant seeking to be certified 
for carpenters and carpenters’ apprentices in the ICI sector. The problem arises, however, with 
the requirements of section 144(1) of the Act under which the applicant has brought its appli- 
cation. It prescribes that an application which relates to the ICI sector be described to include 
all employees who would be bound by a provincial agreement (that is, those employed in the 
ICI sector) together with all other employees in at least one appropriate geographic area, which 
in this case would be the Board’s geographic area #15. It is well settled law now that, whether 
or not the requirements of section 144(1) allow the Board to describe a bargaining unit to 
include trades other than those for which the applicant is designated to bargain in the ICI sector, 
the Board has found that it would not be appropriate to do so because of the disruptive effect 
that would have on the scheme of provincial bargaining set out in the Act. In this respect see the 
Board’s decisions in Clarence H. Graham Construction Ltd., [1981] OLRB Rep. Sept. 1195; 
Ninco Construction Limited, [1982] OLRB Rep. Nov. 1692; and Manacon Construction 
Limited, [1983] OLRB Rep. Mar. 407 and July 1104. 


For the reasons and analysis we have set out above, it is our opinion that we cannot 
describe a bargaining unit in this sector so as to give an affiliated bargaining agent the right to rep- 
resent employees in trades other than those covered in the designation orders in question. Again, 
the trade need not be explicitly or specifically referred to in the designation and description of the 
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provincial unit, as long as it can be demonstrated that the trade or work not expressly designated is 
part of a trade which is explicitly assigned. We venture no opinion on whether employees can be 
included in a bargaining unit under section 144, where the trade or skill in question is covered by 
the relevant designation order but is not encompassed within the provisions of the provincial agree- 
ment. Reference to the designation order makes clear that gas fitting is not covered therein. 
Accordingly, the Board cannot find that ‘‘gas fitters’’, so described, can be included in the appro- 
priate bargaining unit as found pursuant to section 144(1) of the Act. 


Mle In the alternative, if we are wrong in our view that it is not open to us to so find, we 
would follow the noted cases and their rationale, wherein the Board exercised its discretion to con- 
clude that it would be inappropriate to describe a bargaining unit as to include employees not cov- 
ered by the provincial agreement. ‘‘Gas fitters” (employees who perform gas fitting work) are not 
employees to whom the ICI agreement in question applies. In our view, the word ‘“‘pipefitter”’ in 
the provincial agreement does not encompass “‘gas fitters”. Mr. O’Ryan (the applicant’s business 
manager) testified that “gas fitters’? are not included within the term “pipefitters”, and although 
we give little weight to his evidence, we are left with no evidence supporting such inclusion, other 
than the word “‘pipefitter’ itself in the provincial agreement. There was no evidence of any 
instance of “‘gas fitters’ being described as ‘“‘pipefitters’. Of some assistance in considering 
whether the word “‘pipefitter”’ in the provincial agreement includes “‘gas fitter’, we note that indi- 
viduals who only have gas fitting tickets, and who are not otherwise members of the applicant, can- 
not become members of the applicant for purposes of working in the ICI sector, according to both 
the United Association constitution and Mr. O’Ryan’s unchallenged evidence to that effect. All 
these factors together lead us to conclude that “‘gas fitters” are therefore not covered by the pro- 
vincial agreement. We would accordingly exercise our discretion to not include “‘gas fitters” within 
the appropriate bargaining unit, for to do so would be to include employees not covered by the 
province-wide scheme with those who are so covered. If the statutory language does not actually 
preclude inclusion of trades or skills not covered by the designations or the provincial agreements, 
the structure and intent of that scheme, wherein it divides different trades and crafts amongst dif- 
ferent bargaining agents, and assigns to each agent specific trades through the designation orders, 
suggests that the appropriate description encompasses the designated trades and employees cov- 
ered by their provincial agreements. 


221 The respondent also argued that “gas fitting” is a separate trade or craft, that the appli- 
cation of section 6(3) thus leads the Board to find a unit of ‘“‘gas fitters” as appropriate, and that 
community of interest grounds suggest that ‘‘gas fitters’? ought to be included within the bargaining 
unit in question. Apart from the observation that section 6(3) deals with “craft”? concepts which 
negate traditional community of interest principles, as noted in Clarence H. Graham (supra, at 8 of 
that decision), any finding under section 6(3) must be made within the confines of section 144. Our 
analysis of section 144 set out above, and the conclusion we have reached thereunder, that it would 
be inappropriate to include “‘gas fitters” in the bargaining unit description, illustrates that resort to 
section 6(3) to so include them would be inconsistent with the exercise of our discretion pursuant 
to section 144(1) of the Act. The applicant is only entitled to represent, in this sector, employees 
performing plumbing or steamfitting, inter alia, but not gas fitting. In addition to the view that in 
these circumstances section 6(3) cannot cause the Board to include employees in an ICI bargaining 
unit who would not be covered by the province-wide scheme of bargaining, as a factual matter we 
are not satisfied that the evidence established that “‘gas fitting” is a craft or trade within the mean- 
ing of section 6(3). The evidence fell far short of this and suggested the opposite. 


23. Finally, the respondent and applicant both asked the Board to deal with the question of 
whether ‘gas fitting’ is part of the trades of the applicant. The respondent asserts that such a find- 
ing would mean that employees performing such work, including those who only have gas fitting 
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tickets, should be included within the bargaining unit, presumably on the theory that all employees 
performing work of the plumbing or steamfitting trades should be included within the bargain unit, 
whether or not they are plumbers or steamfitters. The applicant contends that such a finding, that 
“gas fitting’ is part of their trade, yields the conclusion that the work belongs to plumbers or ste- 
amfitters, and those performing such work who are not plumbers or steamfitters, would be doing 
so improperly once the applicant becomes certified. In the Board’s view, we need not and should 
not answer this question in this certification proceeding. Beyond describing the bargaining unit, as 
we have above, we ought not to deal with whether certain work is part of the applicant’s trades 
unless necessary in order to determine which employees fall within the described unit (and there- 
fore are to be included for purposes of the ‘‘count’’) and to determine who will therefore be repre- 
sented by the applicant should it be certified. The resolution of that issue does not revolve around 
whether “‘gas fitting” is part of the trade of plumbing or steamfitting, as the parties have suggested, 
but rather whether the work actually being performed by the employees at the relevant time, pre- 
sumably on the application date, is plumbing or steamfitting work. Whether there exists work 
which one could accurately describe as “‘gas fitting’, and whether any such work would be part of 
the plumbing or steamfitting trade, is of little assistance. We must decide whether employees work- 
ing for this respondent, at the relevant time, were performing the work of plumbing or steamfit- 
ting, not whether something called “‘gas fitting” is part of those trades. Although we heard lengthy 
evidence of what work employees perform for this respondent, we are not satisfied that the parties 
directed their minds and evidence to what work disputed employees performed on the application 
date, and this matter will be relisted to deal with that issue. 


24. Having regard to the above, the Board will find as appropriate a bargaining unit which 
refers only to plumbers, steamfitters, and welders, and their respective apprentices, but does not 
refer to ‘gas fitters’ or gas fitting work, both with respect to the ICI sector and all other sectors in 
Board Area #8. Specific wording of the appropriate bargaining unit must wait until the parties 
have had an opportunity to make submissions with respect to the description requested by the 
applicant in this regard. 


a. This matter is referred to the Registrar for relisting for hearing to consider all matters 
that remain in issue, including those referred to above. This panel is not seized with this matter. 


3025-85-M Labourers’ International Union of North America, Local 1089, Appli- 
cant, v. Teperman and Sons Inc., Respondent 


Adjournment - Construction Industry Grievance - Reconsideration - Board finding res- 
pondent violated collective agreement and ordering compensation of applicant - Respondent asking 
for reconsideration and adjournment of reconsideration until jurisdictional dispute proceedings 
completed - Board declining to defer to jurisdictional dispute process at late stage in proceedings 


BEFORE: Harry Freedman, Vice-Chairman, and Board Members J. M. Stamp and H. Kobryn. 


APPEARANCES: David Strang and Robert Leone on behalf of the applicant; Richard J. Charney 
and Steven Teperman on behalf of the respondent. 


DECISION OF THE BOARD; October 20, 1986 
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ik. At the hearing of this matter before the Board on October 14, 1986, the Board issued 
the following oral decision: 


This grievance arbitration proceeding resulted in a decision dated March 27, 
1986 by which the Board determined that the respondent had violated the 
subcontracting provisions of the collective agreement by which the parties 
were bound and directed the respondent to ‘‘...comply with the collective 
agreement if it performs or continues to be responsible for the performance 
of the work after March 24, 1986; [and]...to compensate the applicant for all 
losses caused for the aforesaid violation of the collective agreement arising 
on and after February 18, 1986.” 


Counsel for the respondent requested reconsideration of that decision and 
submits that we should adjourn the request for reconsideration until related 
proceedings, initiated after the Board’s decision in this matter was issued, 
are determined. 


This matter came back on for hearing in September on the determination of 
the quantum of damages and was adjourned. See our decision in this matter 
dated September 22, 1986. 


The applicant has commenced section 63 and 1(4) proceedings, an unfair 
labour practice complaint, and an application to terminate the bargaining 
rights held by a painters’ union in respect of the employees of Best Asbestos. 
(Best Asbestos was the person to whom the respondent subcontracted the 
work. It was that subcontract that gave rise to this proceeding.) 


The respondent has also filed a complaint under section 91 over the assign- 
ment of the work that was the subject of our decision of March 1986. 


Counsel for the respondent, in a detailed and comprehensive argument, 
explained why the request for reconsideration ought to be adjourned and 
also why the Board should revoke its March decision, or, at the very least, 
amend the remedial portion of the order contained in that decision. While 
not attempting to outline his argument in detail, the request for the adjourn- 
ment and reconsideration rests upon the subsequent filing of the 63 and 1(4) 
applications and the jurisdictional dispute complaint. Counsel argued that 
the decision in this matter will be substantially affected by the result in those 
other proceedings. Counsel submitted that the Board’s policy of deferral of 
grievance arbitration to the jurisdictional dispute process when the grievance 
raises a jurisdictional issue ought to be followed in this proceeding. Counsel 
referred us to B. N. Tile & Terrazzo Co. Ltd., [1977] OLRB Rep. April 244; 
Napev Construction Limited, [1979] OLRB Rep. Sept. 886; Napev Construc- 
tion Limited, [1982] OLRB Rep. Jan. 79; The Corporation of the City of 
Peterborough, [1984] OLRB Rep. Dec. 1752; and Pre-Con Company, A 
Division of St Marys Cement Limited, [1981] OLRB Rep. July 947. 


The principle of deferral discussed in those cases is sensible. However, that 
principle has no application in this case at this stage of the proceeding. Here 
we have already determined the merits of the grievance and remained seized 
with determining the quantum of damages. All of the cases relied on raise 
the deferral issue as a matter preliminary to the hearing of the merits of the 
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grievance. Although counsel for the respondent characterized the grievance 
that came on for hearing in March as relating to a “latent jurisdictional 
issue’ that did not surface until after our decision on the merits, we do not 
agree with his characterization. The grievance claimed an improper subcon- 
tracting of work and sought to have the work that had been subcontracted 
performed by members of the applicant. For reasons best known to the res- 
pondent, it chose not to even suggest at that hearing that a jurisdictional dis- 
pute between the painters’ union and the applicant might exist. Rather, the 
respondent argued the grievance on the ground that the work in dispute was 
either outside of the scope of the collective agreement or that there was no 
subcontracting involved. The respondent was unsuccessful. In our opinion, it 
is not appropriate for us to either adjourn or grant reconsideration on the 
ground advanced since it was clearly open to the respondent to raise the 
issue of a jurisdictional dispute at the March hearing. 


Furthermore, the only matter that remains unresolved in this proceeding is 
the calculation of damages. In our view, the applicant ought not to be pre- 
cluded from having that assessment made. We remained seized of the issue 
of the quantum of damages when we issued our March decision. We could 
have determined the quantum issue at that time as well, but did not do so. 
However, we did at that time direct the respondent to compensate the appli- 
cant. In our opinion, the subsequent proceedings initiated by both the appli- 
cant and the respondent do not establish a proper basis for reconsideration. 
We are satisfied that the Board in those proceedings can, if it is advisable for 
it to do so, deal with the arguments raised by counsel here as to the effect of 
those proceedings on this decision. Simply because the Board might, in those 
proceedings, determine the merits of the work assignment or whether the 
respondent and Best Asbestos are one employer under the Act is not a 
proper basis for denying the applicant the right to proceed with a determina- 
tion of the quantum of damages. Additionally, speculation about what the 
ultimate result of those proceedings might be is not a proper basis for either 
an adjournment or reconsideration. 


2. Following the Board’s decision in this matter, the applicant called David Solomon, the 
general manager of Best Asbestos, as its witness to establish the quantum of damages. During the 
course of Mr. Solomon’s examination-in-chief, Mr. Solomon became concerned about answering 
certain questions that went beyond merely proving how many employees worked for Best Asbestos 
during the relevant time period and the number of hours that those employees worked. Mr. Solo- 
mon requested an adjournment of the hearing in order to consult with counsel. Counsel for the 
applicant, after some discussion, agreed to Mr. Solomon’s request for an adjournment. Counsel 
for the respondent also agreed to that request. 


2. Mr. Solomon, who had been served with a summons to witness by the applicant to 
secure his attendance before the Board, undertook to return for the next day of hearing in this 
matter without requiring either the service of another summons to witness or the payment of con- 
duct money in respect of that next day of hearing upon being advised by either counsel for the 
applicant or counsel for the respondent as to the date of the next day of hearing. 


4. Therefore, the Board hereby adjourns this proceeding on the agreement of the parties 
to allow David Solomon the opportunity to retain and instruct counsel with respect to this proceed- 
ing. 
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a: This matter is referred to the Registrar to be re-listed for hearing before this panel of 
the Board on a date to be fixed by the Registrar in consultation with counsel for the applicant and 
counsel for the respondent. 


1804-86-R International Union of Operating Engineers, Local 793, Applicant, v. 
Tricil (Sarnia) Limited, Respondent, v. Group of Employees, Objectors, v. Team- 
sters, Chauffeurs, Warehousemen and Helpers Local 880, Intervener 


Bargaining Unit - Certification - Whether students employed in a co-operative training 
program for lab technicians should be excluded from full-time unit 


BEFORE: Ken Petryshen, Vice-Chairman and Board Members W. G. Donnelly and J. Sarra. 


APPEARANCES: Jack J. Slaughter and Bruce Knight for the applicant; Barbara G. Humphrey, lan 
Hamilton and Robbin Dawe for the respondent; John Gabriel for the objector; no one appearing 
on behalf of the intervener. 


DECISION OF THE BOARD; November 13, 1986 


ile This is an application for certification. 


Phe The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Labour Relations Act. 


3: The parties were unable to agree on the bargaining unit description. In the bargaining 
unit description set out below, the parties are in dispute with respect to the underlined portions: 


all employees of the respondent in the Township of Moore, save and except supervisor, persons 
above the rank of supervisor, office and sales staff, dispatchers, employees for whom any trade 
union held bargaining rights as of September 24, 1986, persons regularly employed for not more 
than twenty-four hours per week, students employed during the school vacation period and 
students employed in a co-operative training program. 


4, The applicant contends that the position of supervisor represents the first level of man- 
agement while counsel for the respondent argues that the first level of management is represented 
by the chief chemist position. The applicant also takes the position that students employed in a co- 
operative training program should be excluded. Counsel for the respondent disagrees. With 
respect to this latter issue, the parties agreed on the material facts and made their submissions to 
the Board. After entertaining the parties’ submissions, the Board reserved its decision. This deci- 
sion represents the Board’s ruling and reasons on the issue of whether students who are employed 
in a co-operative training program are to be excluded from the bargaining unit in this application. 


S) The person who was employed by the respondent in a co-operative training program on 
the date of the application is Mike Kitchen. Prior to starting with the respondent as a lab techni- 
cian on December 16, 1985, Kitchen had been in a college program for approximately 1 1/2 years. 
From December 16, 1985 until the end of April, 1986, Kitchen worked full-time hours for the res- 
pondent. For a period of nine weeks in May and June, 1986, Kitchen worked “‘part-time”’ hours 
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which varied from a low of 5 1/2 hours to a high of 37 hours per week. Kitchen resumed working 
full-time hours for the respondent in July, 1986 and it is expected that he will continue to work full- 
time hours until the end of December 1986. It is expected, as well, that this pattern of work will 
continue for Kitchen until he completes the study portion of the program at the end of 1987. 


6. There are three lab technicians in the bargaining unit who are not in dispute. All three 
of these persons were involved in a co-operative training program similar to Kitchen’s training pro- 
gram prior to becoming permanent full-time employees. It is expected that Kitchen will also be 
hired by the respondent as a full-time lab technician once his study program is completed. 


18 Kitchen’s terms and conditions of employment are similar to those of the other lab tech- 
nicians, except that Kitchen does not receive a weekly salary, he is not covered by the respondent’s 
benefit plan, he does not receive time off in lieu of overtime and the respondent does not provide 
him with safety boots. All of the lab technicians essentially perform similar work. On the schedules 
filed by the respondent, Kitchen is described as a “laboratory technician in training”. As one 
would expect from such a position and as counsel indicated in her argument, Kitchen’s duties and 
responsibilities vary to some degree and he is paid less when compared with the other lab techni- 
cians. 


8. Counsel for the applicant argued that the Board’s practice is to exclude students 
employed on a co-operative training basis from a full-time unit and that the Board should follow 
this practice in this case given the circumstances. Counsel submitted that the different terms and 
conditions of employment of Kitchen, when compared to the other lab technicians, should lead the 
Board to conclude that Kitchen does not have a community of interest with the full-time perman- 
ent employees. Counsel argued that placing Kitchen in the full-time unit may have the effect of 
depriving the permanent employees of bargaining rights. 


o. Counsel for the respondent submitted that the Board’s policies of ensuring access to col- 
lective bargaining and of defining bargaining units in such a way so as to promote harmonious and 
meaningful bargaining should lead the Board, on these facts, to include Kitchen with the full-time 
unit. Counsel suggested that previous Board decisions were of little assistance in this case, and 
even if the Board’s practice is to exclude such a category of employee, such a practice is not carved 
in stone and each case must be examined in light of its own facts. Counsel emphasized Kitchen’s 
work experience when arguing that he should not be treated by the Board in the same way it treats 
students employed during the school vacation period. Counsel argued when one looks at Kitchen’s 
terms of employment in comparison with the other lab technicians, one does not find such a diver- 
sity so as to lead one to conclude that Kitchen has no community of interest with the other lab 
employees. By excluding Kitchen from the bargaining, counsel argued, the Board would effec- 
tively be depriving him of the opportunity to gain the advantages of collective bargaining. 


10. The Board’s practice, as revealed by its decisions, has been to consistently exclude stu- 
dents employed in a co-operative training program from a full-time unit. Although there are not 
many published decisions on point, we are not aware of any decision which has included such a cat- 
egory of employee in a full-time bargaining unit where the issue was in dispute. In Union Carbide 
Canada Limited Gas Products, [1971] OLRB Rep. Aug. 464, after reiterating the Board’s policy 
regarding students employed during the school vacation period, the Board indicated that “‘we see 
no reason why such a policy should not likewise be applicable to students employed on a co-opera- 
tive training basis”. Since it is clear that the employer in that case did not employ persons in that 
category on the date of the application, but had a history of employing such persons, the Board 
requested further particulars of its expectations of employing such students in the future. In Lely 
Limited, [1971] OLRB Rep. Aug. 539, the Board concluded, having regard to the evidence con- 


1606 


tained in an examiner’s report, that a person in dispute was employed as a student in a co-opera- 
tive training program and, therefore, excluded from the bargaining unit. The Board noted that it 
was its regular practice to exclude such persons from a bargaining unit at the request of either par- 
ty. Although not dealing with the precise issue, subsequent Board decisions have confirmed its 
practice with respect to students employed in a co-operative training program (see, for example, 
Trent Metals Limited, [1976] OLRB Rep. Dec. 840, and S.G.S. Supervision Services Inc., [1981] 
OLRB Rep. Oct. 1471). 


iil The Board is concerned with attempting to structure bargaining units in a way that will 
promote collective bargaining. To achieve this objective, the Board will not place employees who 
have significantly different interests in the same bargaining unit. In addition, when it fashions bar- 
gaining units, the Board is concerned with ensuring that access to collective bargaining is not 
unduly restricted. Based on these policy considerations, the Board has developed a practice of 
excluding students employed during the school vacation period from a unit of full-time employees. 
Generally, students do not have a long term commitment to a particular employer and they have 
terms and conditions of employment which differ in a material way from the terms and conditions 
of employment of the permanent full-time employees. By placing such a constituency with its dis- 
tinctive interests in a bargaining unit with the full-time employees, the Board would be creating a 
potentially unworkable bargaining structure as well as perhaps depriving the full-time employees of 
their right to collective bargaining. 


12 The Board has treated students employed in a co-operative training program in the 
same way it treats students employed during the school vacation period for essentially the same 
policy and community of interest considerations. In the Board’s view, students employed in a co- 
operative training program would have interests more akin to those of students generally as 
opposed to those of the permanent full-time employees. 


13% In approaching the issue before us, we accept the position advocated by counsel for the 
respondent that the Board’s practices are not carved in stone. We agree with the following com- 
ments in The Toronto General Hospital, [1986] OLRB Rep. April 566, wherein the Board stated at 
page 571: 


... we must also say that we are in full agreement with counsel for the Hospital that such prac- 
tices and policies must always be open to challenge and be capable of being examined fully in 
the light of each case and each new set of facts that are presented. Otherwise, the Board would 
be seen to be fettering its discretion and failing to exercise its jurisdiction to determine the 
appropriate bargaining unit in cases such as this. 


14. In examining the facts in the instant case, we are not satisfied that the circumstances 
before us warrant departing from the Board’s usual practice. The fact that Kitchen has worked for 
the respondent for some time, is expected to work for some time in the future and the respondent 
expects to hire him as a full-time lab technician, are factors which do favour placing him in the full- 
time unit. But even though it is expected he may become a permanent employee in the future, his 
status as of the application date is still that of a person who is studying and working in the hope of 
qualifying as a registered technician. If Kitchen does not successfully complete his course, presum- 
ably he will not secure a permanent position with the respondent as a lab technician. If he does 
complete the course, he may decide to secure permanent employment elsewhere. Although Kitch- 
en’s work experience gives the appearance of an on-going relationship between him and the res- 
pondent, there is still an element of uncertainty that characterizes the relationship. It is this ele- 
ment of uncertainty, in part, which places Kitchen in a different position than that of the 
permanent full-time employees. In one sense, Kitchen is no different from students who work for 
an employer for many summers and expect to obtain permanent employment once their schooling 


1607 


is completed. Until individuals acquire permanent full-time employment, their interests and, 
accordingly their appetite for collective bargaining, are likely to be quite different from those of 
permanent full-time employees. 


15. The differences in the terms and conditions of employment between Kitchen and the 
other lab technicians are not insignificant. These differences emphasize the fact that Kitchen is in a 
less permanent relationship with the respondent and the fact that his bargaining interests are quite 
different from those of the other lab technicians. The fact that Kitchen does not receive any bene- 
fits is consistent with a recognition by the employer that Kitchen is in quite a different position 
than the other lab employees. Given Kitchen’s different bargaining interests and his minority posi- 
tion, the Board may well be ensuring that his interests would not be addressed if it were to include 
him in the full-time bargaining unit. 


16. Kitchen is the one remaining employee at the date of the making of the application who 
would not fall into the bargaining unit given our decision to exclude students employed in a co-op- 
erative training program. In such a situation, the Board would not give the exclusion and would 
include such an employee in the bargaining unit if that employee is a member of the trade union 
seeking bargaining rights (See Fort Frances Clinic, [1983] OLRB Rep. Aug. 456). Contrary to the 
submission of counsel for the respondent (as set forth in the final sentence of paragraph 9 of this 
decision), as a result of that well-established Board practice, in the particular circumstances in this 
case it is ultimately Kitchen’s own choice as to whether he is to be included in or excluded from the 
full-time bargaining unit. 


We Therefore, having regard to the Board’s usual practice, the particular facts in this case 
and the submissions of the parties, the Board will exclude students employed in a co-operative 
training program from the bargaining unit in this application. 


18. The only outstanding issue in dispute between the parties is whether Gordon Hennin, 
Laboratory Supervisor, is excluded from the bargaining unit because he exercises managerial func- 
tions under 1(3)(b) of the Act. The Board hereby appoints a Board Officer to inquire into and 
report back to the Board on the duties and responsibilities of Gordon Hennin. 


1901-86-R Textile Processors, Service Trades, Health Care, Professional and 
Technical Employees International Union, Local 351, Applicant, v. Twistex Yarns 
Inc., Respondent, v. Group of Employees, Objectors 


Certification - Petition - Documents indicating opposition to union filed after terminal 
date - Original petition stolen from company bulletin board - Board declining to exercise its discre- 
tion to extend terminal date 


BEFORE: V. Solomatenko, Vice-Chairman, and Board Members G. O. Shamanski and J. Sarra. 


APPEARANCES: Fernando DaSilva for the applicant; Joe Ariagno for the respondent; Greg Cullen 
and Ann Wagar for the group of employees. 


DECISION OF THE BOARD; November 12, 1986 
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AN The name of the respondent is amended to read: ““Twistex Yarns Inc.” 
Be, This is an application for certification. 
3: The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 


of the Labour Relations Act. 


4, Having regard to the agreement of the parties, the Board further finds that all employ- 
ees of the respondent in Cornwall, Ontario, save and except supervisors, persons above the rank of 
supervisor, office and sales staff, constitute a unit of employees of the respondent appropriate for 
collective bargaining. 


5) The Board is satisfied on the basis of all the evidence before it that more than fifty-five 
per cent of the employees of the respondent in the bargaining unit, at the time the application was 
made, were members of the applicant on October 15, 1986, the terminal date fixed for this appli- 
cation and the date which the Board determines under section 103(2)(j) of the Labour Relations 
Act to be the time for the purpose of ascertaining membership under section 7(1) of the said Act. 


6. The membership evidence demonstrates that the union has a level of support in excess 
of that required under the Act for certification without having a representation vote taken. How- 
ever, a statement of desire (hereinafter referred to as the ‘“‘petition”’) to oppose the union’s appli- 
cation was filed in a timely fashion pursuant to the Board’s Rules of Procedure. The petition con- 
sists of a single document dated October 14, 1986, signed by six individuals. The Board is satisfied 
that this document on its own does not contain a sufficient number of signatures of those employ- 
ees who had also signed union membership cards as would cause the Board to exercise its discre- 
tion under section 7(2) of the Act to direct the taking of a representation vote, even if satisfied that 
the document represented a voluntary expression of those signing it. Therefore, the Board would 
not normally inquire into the voluntariness of that petition and the applicant would be entitled to 
certification without a representation vote. 


Te However, three additional documents in connection with this application were placed 
before the Board on the day of the hearing in the matter on October 24, 1986. The first of these 
documents was an undated typed statement signed by four individuals stating that the original 
statement of opposition to the union was stolen and disposed of by an unnamed employee on 
October 14, 1986. It seems this original statement, which preceded the petition that was filed in a 
timely fashion herein, had been posted for three or four days in the mill on a bulletin board to 
which all employees and members of management had access. The Board was advised that it con- 
tained six or seven signatures before it was posted and eight or nine at the time it was stolen. 


8. The other two documents placed before the Board purported to be statements of oppo- 
sition to the union. One was typed and contained two signatures, the other was handwritten and 
contained eleven signatures. Both documents were undated, but the Board was advised that the 
signatures therein were obtained between October 15th and 20th, that is, subsequent to the termi- 
nal date. The employees objecting to the union are requesting that the Board accept these docu- 
ments as evidence of opposition to the union for purposes of this application. If the Board were to 
accept these latter two documents, there would be a sufficient overlap of signatures of those 
employees who had signed both these documents and union membership cards and, if satisfied as 
to their voluntariness, the Board would exercise its discretion to order a representation vote. 


9; Section 73(1) of the Board’s Rules of Procedure provides: 


Evidence of membership in a trade union or of objection by employees to certification of a trade 
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union or of signification by employees that they no longer wish to be represented by a trade 
union shall not be accepted by the Board on an application for certification or for a declaration 
terminating bargaining rights unless the evidence is in writing, signed by the employee or each 
member of a group of employees, as the case may be, and, 


(a) is accompanied by, 


(i) the return mailing address of the person who files the evidence, objection or signi- 
fication, and 


(ii) the name of the employer; and 
(b) is not filed later than the terminal date for the application. 


[emphasis added] 


Furthermore, the ‘““Form 6 - Notice to Employees” (Green Sheet), which was posted on the 
employer’s premises on October 8, 1986 in the instant application, stipulates that a statement of 
desire will not be accepted by the Board if it is not either received by the Board or mailed by reg- 
istered mail no later than the terminal date. 


10. By asking the Board to accept the documents presented on the date of the hearing, the 
objecting employees herein are in essence requesting the Board to extend the terminal date, which 
is October 15, 1986 for purposes of this application. The Board has the discretion to vary or extend 
the terminal date pursuant to section 82(2) of the Rules of Procedure. Although the Board does 
not exercise that discretion lightly, it also does not use a rigid formula for determining whether 
there has been sufficient notice given with respect to any application. Instead, it will consider the 
merits of each request for an extension in the context of the circumstances relevant to the request: 
(see, generally, Hostess Food Products Limited, [1980] OLRB Rep. May 710 and Kilean Lodge 
Incorporated, [1977] OLRB Rep. April 240). 


ue Much of the Board’s jurisprudence in this regard has been directed to the question of 
whether there was sufficient time between the posting of the Form 6 Notice and the terminal date. 
In the instant application, however, there was no allegation that there was inadequate time 
between the two dates to provide employees with an opportunity to file a petition or statement of 
desire. In fact, the Board is advised that the stolen document had been affixed to the bulletin 
board for three or four days. In essence, the sole purpose of trying to file these documents at this 
time is to counteract the loss of that first document which would have been presented as a state- 
ment of desire to oppose the union. Regardless of the improper actions of the person who removed 
the document from the bulletin board, the objecting employees must accept the consequences of 
their own actions in this instance. 


2. It is really a matter of common sense that to leave a document of this nature unattended 
on a bulletin board is to do so at one’s own peril. From the more technical aspect of the Board’s 
requirements of proof of voluntariness, to relinquish custody of a statement of desire or petition in 
this manner fatally taints its voluntariness. The very circumstances of the loss of the document 
demonstrate that the objecting employees were no longer in a position to provide direct evidence 
either as to the custody and control of the document throughout its entire period of circulation or 
as to the circumstances surrounding each signature therein. In essence, to grant an extension of the 
terminal date herein would be tantamount to giving the objecting employees an opportunity to 
start afresh in their efforts to oppose this application in circumstances wherein they were the 
authors of their own misfortune. Such is not an appropriate reason for the Board to exercise its dis- 
cretion to extend a terminal date. 
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13% The Board hereby confirms its oral decision at the hearing that it declines to exercise its 
discretion to extend the terminal date for this application and therefore does not accept into evi- 
dence the statements of desire which were presented on the day of the hearing. 


14. A certificate will issue to the applicant. 


0483-83-M; 1938-86-JD Carpenters’ District Council of Toronto and Vicinity on 
behalf of Locals 27 and 1304, United Brotherhood of Carpenters and Jointers of 
America, Applicant, v. West York Construction Ltd., Respondent, v. Metropoli- 
tan Toronto Apartment Builders’ Association, Intervener, v. Labourers’ Interna- 
tional Union of North America, Local 183, Intervener #2, v. The Ontario Form 
Work Association, Intervener #3, v. The Form Work Council of Ontario, Inter- 
vener #4; West York Construction Ltd., Complainant, v. Carpenters’ District 
Council of Toronto and Vicinity on behalf of Locals 27 and 1304, United Brother- 
hood of Carpenters and Joiners of America, Respondent(s), v. Metropolitan 
Toronto Apartment Builders’ Association, Intervener, v. Labourers’ International 
Union of North America, Local 183, Intervener #2, v. The Ontario Form Work 
Association, Intervener #3, v. The Form Work Council of Ontario, Intervener #4 


Adjournment - Construction Industry Grievance - Jurisdictional Dispute - Practice and 
Procedure - Sector Determination - Whether Board should proceed with sector determination or 
defer to mediation efforts of Industrial Inquiry Commissioner 


BEFORE: Harry Freedman, Vice-Chairman, and Board Members D. A. MacDonald and N. Wil- 
SON. 


APPEARANCES: Douglas J. Wray, James Smith and John Cartwright on behalf of the Carpenters’ 
District Council of Toronto and Vicinity on behalf of Locals 27 and 1304, United Brotherhood of 
Carpenters and Jointers of America; Richard J. Charney and Karl Mallette on behalf of West York 
Construction Ltd., and Metropolitan Toronto Apartment Builders’ Association; Carl W. Peterson 
and Ernesto Arduini on behalf of The Ontario Form Work Association; S.B.D. Wahl and R. Lotito 
on behalf of The Form Work Council of Ontario and Labourers’ International Union of North 
America, Local 183. 


DECISION OF THE BOARD; November 6, 1986 


Iie The Board delivered the following oral decision at the hearing in these matters on 
November 3, 1986; 


The Board has before it a referral of a grievance to arbitration under section 
124 of the Labour Relations Act (Board File No. 0483-83-M) and a complaint 
over an assignment of work under section 91 of the Act (Board File No. 
1938-86-JD). The grievance proceeding has been before the Board since 
June, 1983 and for a number of reasons, has not come before the Board for 


hearing until today. The complaint concerning the work assignment was filed 
in October, 1986. 


Both the grievance and the work assignment complaint arise out of the sub- 
contracting of concrete forming work in respect of the Kipling Acres Home 
for the Aged in Metropolitan Toronto. The grievance and the complaint 
have given rise to an issue as to whether the construction work done at Kip- 
ling Acres was work performed in the industrial, commercial and institu- 
tional sector or some other sector of the construction industry. 


Counsel for the Carpenters’ submits that the Board should proceed with the 
sector determination since that determination will be relevant, as all parties 
agree, to both proceedings. 


Counsel for all of the other parties submit that the matter should be deferred 
until the report of the Industrial Inquiry Commissioner appointed by the 
Minister of Labour on November 4, 1985 is given to the Minister. 


The terms of reference of the Commissioner are: 


‘Pursuant to section 35 of the Labour Relations Act, I hereby establish an 
industrial inquiry commission consisting of one member to inquire into and 
mediate an industrial dispute between the Metropolitan Toronto Apartment 
Builders Association and various trade unions engaged in concrete forming 
in the construction industry in Metropolitan Toronto, such commission to 
report to me indicating whether or not a settlement of the dispute has been 
effected: 


We have been advised by the parties that the Industrial Inquiry Commis- 
sioner has been attempting to mediate the dispute referred to in the terms of 
reference of his appointment. Those mediation efforts have not been partic- 
ularly active for the last several months. Nevertheless, his appointment has 
not been revoked and his report remains outstanding. 


It is clear to us that the grievance and the work assignment complaint are 
manifestations of the dispute between the Metropolitan Toronto Apartment 
Builders’ Association and various unions over concrete forming work. While 
a sector determination hearing at this point may help in getting to a resolu- 
tion of the two proceedings that are presently before the Board, we believe 
that the issues in these two proceedings might be better resolved, if possible, 
through the mediation efforts of the Industrial Inquiry Commissioner. Obvi- 
ously, any agreement satisfactory to all parties affected is preferable to a liti- 
gated decision that is imposed on them by the Board. The mediation process 
will also allow the larger concerns of the parties in the concrete forming por- 
tion of the construction industry to be aired in a forum and manner that 
might not be appropriate in litigation before this Board. Therefore, we 
believe it is appropriate to defer any further consideration of these matters 
by the Board for a period of time in order to permit further mediation. 


While we would prefer to see a mediated resolution of the issues that give 
rise to these proceedings, we are also sensitive to the Carpenters’ position 
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that the prosecution of their legal rights under their collective agreement and 
under the Act are being impeded. We do not believe that we should permit 
the exercise of the Carpenters’ rights to be held in abeyance to some indeter- 
minate future time. Rather, the parties and the Industrial Inquiry Commis- 
sioner should strive to reach a settlement in the near future. If no mediated 
resolution of the issue is achieved, then these proceedings should commence 
and continue expeditiously until completed. 


Therefore, we hereby defer further consideration of these matters until Feb- 
ruary 16, 1987. If the Board is advised that no settlement has been reached, 
the Registrar is directed to list these matters for hearing. These matters will 
not be listed for hearing unless one of the parties requests the Registrar to 
schedule the hearing. 


We note that the parties wish to raise several preliminary matter relating to 
the manner in which the Board should deal with these two proceedings. We 
declined to hear the parties’ submissions on these preliminary issues at this 
time. It appears to us that those submissions can be made to the Board if the 
hearing in these matters should resume. 


We also note that although this panel of the Board is not seized with these 
proceedings, we will request the Registrar to attempt to reconstitute this 
panel in the event the hearing resumes after February 16, 1987. 


We again urge all parties to make their best efforts at reaching a mediated 
resolution of the issues with the assistance of the Industrial Inquiry Commis- 


sioner. 


This matter is hereby adjourned. 
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APPLICATIONS DISPOSED OF BY 
THE ONTARIO LABOUR RELATIONS BOARD 
DURING OCTOBER 1986 


APPLICATIONS FOR CERTIFICATION 
Bargaining Agents Certified Without Vote 


1360-85-R: Amalgamated Clothing and Textile Workers Union (Applicant) v. Genestai Manufacturing Lim- 
ited and Hematite Manufacturing Limited (Respondents) v. Group of Employees (Objectors) 


Unit: “all employees of the respondents in the City of Guelph, save and except foremen, persons above the 
rank of foreman, office and sales staff and professional engineering staff’ (94 employees in unit) (Having 
regard to the agreement of the parties) (Clarity Note) 


2961-85-R; 2962-85-R: International Brotherhood of Electrical Workers, Local 353 (Applicant) v. Group 
Electric Company Limited (Respondent) 


Unit #1: “‘all electricians and electricians’ apprentices in the employ of the respondents in the industrial, com- 
mercial and institutional sector of the construction industry in the Province of Ontario, save and except non- 
working foremen and persons above the rank of non-working foreman”’ (11 employees in unit) 


Unit #2: “all electricians and electricians’ apprentices in the employ of the respondents in the Municipality of 
Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills 
and that portion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the 
Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial 
and institutional sector, save and except non-working foremen and persons above the rank of non-working 
foreman” (11 employees in unit) 


0583-86-R: Christian Labour Association of Canada (Applicant) v. Geri-Care Nursing Home of Caressant 
Care Limited (Respondent) 


Unit #1: “all employees of the respondent in its nursing home at Harriston, Ontario, regularly employed for 
not more than twenty-four hours per week and students employed during the school vacation period, save and 
except supervisors, persons above the rank of supervisor, registered and graduate nurses, office and clerical 
staff and persons for whom any trade union held bargaining rights as of May 27, 1986” (31 employees in unit) 


Unit #2: “all employees of the respondent in its rest home at Harriston, Ontario, regularly employed for not 
more than twenty-four hours per week and students employed during the school vacation period, save and 
except supervisors, persons above the rank of supervisor, registered and graduate nurses, office and clerical 
staff and persons for whom any trade union held bargaining rights as of May 27, 1986” (9 employees in unit) 


0680-86-R: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. 584317 Ontario 
Limited, carrying on business as R. & H. Electric Co.; Concept Electric Inc. (Respondents) 


Unit #1: “all electricians and electricians’ apprentices in the employ of 584317 Ontario Limited, carrying on 
business as R. & H. Electric Co. in the industrial, commercial and institutional sector of the construction 
industry in the Province of Ontario, save and except non-working foremen and persons above the rank of 
non-working foreman’ (13 employees in unit) (Having regard to the agreement of the parties) 


Unit #2: “‘all electricians and electricians’ apprentices in the employ of 584317 Ontario Limited, carrying on 
business as R. & H. Electric Co. in The Municipality of Metropolitan Toronto, the Regional Municipalities of 
Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton within the 
geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional 
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Municipality of Durham, excluding the industrial, commercial and institutional sector, save and except non- 
working foremen and persons above the rank of non-working foreman.” (13 employees in unit) (Having 
regard to the agreement of the parties) 


0746-86-R: United Steelworkers of America (Applicant) v. Grand & Toy Limited (Respondent) v. Graphic 
Communications International Union, Local 500-M (Intervener) v. Group of Employees (Objectors) 


Unit: “‘all employees of the respondent at 33 Greenbelt Drive in the Regional Municipality of Metropolitan 
Toronto, save and except supervisors, persons above the rank of supervisor, office, clerical and sales staff, 
assistant supervisor in the shipping department, secretary to the warehouse manager, maintenance mechanics 
and mechanics helpers, security guard, persons regularly employed for not more than twenty-four hours per 
week and students employed during the school vacation period” (140 employees in unit) (Having regard to the 
agreement of the parties) (Clarity Note) 


0869-86-R: Canadian Union of Public Employees (Applicant) v. Cours Claudel c.o.b. as Lycee Claudel (Res- 
pondent) 


Unit: ‘“‘all employees of the respondent in Ottawa, save and except Administrator, persons above the rank of 
Administrator, Secretary General, Proviseur, persons paid by the Government of France, including volun- 
teers from the National Service during the active portion of their national service and employees in bargaining 
units for which any trade union held bargaining rights as of June 26, 1986, being the date of application” (2 
employees in unit) (Having regard to the agreement of the parties) 


1381-86-R: International Brotherhood of Electrical Workers Local Union 804 (Applicant) v. Engineered 
Electric Controls Limited (Respondents) 


Unit: “‘all electricians and electricians’ apprentices employed by the respondent at or out of Cambridge, 
Ontario, save and except non-working foremen, persons above the rank of non-working foreman, office and 
sales staff’ (10 employees in unit) (Having regard to the agreement of the parties) 


1437-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. J. Perez Construction 
(Toronto) Corp. (Respondent) v. Group of Employees (Objectors) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (4 employees in unit) 


Unit #2: “all construction labourers in the employ of the respondent in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial and institu- 
tional sector, save and except non-working foremen and persons above the rank of non-working foreman”’ (4 
employees in unit) 


1448-86-R: Service Employees Union, Local 478 (Applicant) v. Lajambe Forest Products Limited (Respon- 
dent) v. Group of Employees (Objectors) 


Unit: ‘“‘all employees of the respondent in Sundridge, Ontario, save and except supervisors, persons above the 
rank of supervisor, office, sales and clerical staff, persons regularly employed for not more than 24 hours per 
week and students employed during the school vacation period” (37 employees in unit) (Having regard to the 
agreement of the parties) 


1485-86-R: United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of 
the United States and Canada, Local Union 46 (Applicant) v. Whitehall Plumbing and Heating (Respondent) 


Unit #1: “all plumbers and plumbers’ apprentices, steamfitters and steamfitters’ apprentices in the employ of 
the respondent in the industrial, commercial and institutional sector of the construction industry in the Proy- 
ince of Ontario, save and except non-working foremen and persons above the rank of non-working foreman” 
(4 employees in unit) (Clarity Note) 


263 


Unit #2: “all plumbers, plumbers’ apprentices, steamfitters and steamfitters’ apprentices in the employ of the 
respondent in the Municipality of Metropolitan Toronto, the Regional Municipalities of Peel and York, the 
Towns of Oakville and Halton Hills and that portion of the Town of Milton within the geographic Townships 
of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of Durham, 
excluding the industrial, commercial and institutional sector, save and except non-working foremen and per- 
sons above the rank of non-working foreman” (4 employees in unit) (Clarity Note) 


1773-86-R: Labourers International Union of North America, Local 607 (Applicant) v. Peter Panotin & Sons 
Ltd. (Respondent) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (2 employees in unit) 


Unit #2: “all construction labourers in the employ of the respondent in the District of Thunder Bay, exclud- 
ing the industrial, commercial and institutional sector, save and except non-working foremen and persons 
above the rank of non-working foreman”’ (2 employees in unit) 


1508-86-R: International Union of Operating Engineers, Local 793 (Applicant) v. Denjon Construction Ltd. 
(Respondent) 


Unit: ‘‘all employees of the respondent engaged in the operation of cranes, shovels, bulldozers and similar 
equipment and those primarily engaged in the repairing and maintaining of same and all construction labour- 
ers and truck drivers in the employ of the respondent in the District of Rainy River in all sectors of the con- 
struction industry, excluding the industrial, commercial and institutional sector, save and except non-working 
foremen and persons above the rank of non-working foreman” (43 employees in unit) 


1599-86-R: United Steelworkers of America (Applicant) v. Bristol Metal Industries of Canada Ltd. (Respon- 
dent) 


Unit: ‘“‘all employees of the respondent in the Municipality of Metropolitan Toronto, save and except supervi- 
sors, those above the rank of supervisor, office and sales staff’ (33 employees in unit) (Having regard to the 
agreement of the parties) 


1601-86-R: United Food and Commercial Workers International Union, AFL, CIO, CLC (Applicant) v. Cobi 
Foods Inc. (Respondent) 


Unit: ‘‘all employees of the respondent in the Municipality of Bloomfield and its Loch Sloy Warehouse, save 
and except forepersons, persons above the rank of foreperson, office staff, night watch persons, retail stores 
clerk/manager and employees for which any trade union held bargaining rights as of September 2nd, 1986” 
(134 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


1608-86-R: United Food and Commercial Workers International Union (Applicant) v. Valley Transportation 
Company Limited (Respondent) 


Unit #1: “all employees of the respondent in the Town of Deep River, save and except supervisors, persons 
above the rank of supervisor, office staff, persons regularly employed for not more than twenty-four hours per 
week, and students employed during the school vacation period” (8 employees in unit) (Having regard to the 
agreement of the parties) 


Unit #2: “‘all employees of the respondent in the Town of Deep River, regularly employed for not more than 
twenty-four hours per week and students employed during the school vacation period, save and except super- 
visors, persons above the rank of supervisor and office staff’ (10 employees in unit) (Having regard to the 
agreement of the parties) 


1609-86-R: United Food and Commercial Workers International Union (Applicant) v. Skelhorns Bus Line 
Limited (Respondent) v. Group of Employees (Objectors) 


Unit: ‘all employees of the respondent at Petawawa, regularly employed for not more than twenty-four hours 
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per week and students employed during the school vacation period, save and except supervisors, persons 
above the rank of supervisor and office staff’ (20 employees in unit) (Having regard to the agreement of the 
parties) 


1625-86-R: Office & Professional Employees International Union (Applicant) v. CAW Legal Services Plan 
(Respondent) 


Unit: “‘all employees of the respondent in the Province of Ontario, save and except supervisors, persons 
above the rank of supervisor and students employed during the school vacation period” (57 employees in 
unit) (Having regard to the agreement of the parties) (Clarity Note) 


1627-86-R: Canadian Staff Union (Applicant) v. Labour Council of Metropolitan Toronto (Respondent) 


Unit: “‘all employees of the respondent in the Municipality of Metropolitan Toronto, save and except presi- 
dent, office and clerical employees and employees in bargaining units for which any trade union held bargain- 
ing rights as of September 5, 1986” (2 employees in unit) (Having regard to the agreement of the parties) 


1640-86-R: United Steelworkers of America (Applicant) v. Spun Steel Ltd.( Respondent) 


Unit: “all employees of the respondent in Strathroy, Ontario, save and except foremen, persons above the 
rank of foreman, office, clerical and sales staff, and students employed during the school vacation period”’ 
(104 employees in unit) (Having regard to the agreement of the parties) 


1649-86-R: International Union of Operating Engineers, Local 793 (Applicant) v. Trent Valley Sand & Stone 
Limited (Respondent) 


Unit: “all employees of the respondent in the Township of Bomby, save and except foremen, those above the 
rank of foreman, and office and sales staff’ (12 employees in unit) (Having regard to the agreement of the 
parties) 


1656-86-R: Southern Ontario Newspaper Guild, Local 87, The Newspaper Guild (CLC-AFL-CIO) (Appli- 
cant) v. The Globe and Mail, Division of Canadian Newspapers Company Limited (Respondent) 


Unit: ‘“‘all employees in the circulation department of the respondent in the Province of Ontario regularly 
employed for not more than 24 hours per week, save and except supervisors, persons above the rank of super- 
visor, district sales representatives, assistant district sales representatives, and employees for whom a trade 
union held bargaining rights as of September 10th, 1986” (20 employees in unit) (Having regard to the agree- 
ment of the parties) 


1673-86-R: Ontario Nurses’ Association (Applicant) v. Canadian Red Cross Society (Respondent) v. Group 
of Employees (Objectors) 


Unit #1: “all registered and graduate nurses employed in a nursing capacity by the respondent at its Blood 
Transfusion Service (Hamilton Centre), Hamilton, save and except Assistant Nursing Supervisor, persons 
above the rank of Assistant Nursing Supervisor, and persons regularly employed for not more than twenty- 
four (24) hours per week” (9 employees in unit) (Having regard to the agreement of the parties) 


Unit #2: “all registered and graduate nurses employed for not more than twenty-four (24) hours per week in 
a nursing capacity by the respondent at its Blood Transfusion Service (Hamilton Centre), Hamilton, save and 
except Assistant Nursing Supervisor and persons above the rank of Assistant Nursing Supervisor” (4 employ- 
ees in unit) (Having regard to the agreement of the parties) 


1674-86-R: International Union of Operating Engineers, Local 793 (Applicant) v. Laidlaw Waste Systems 
Ltd. (Respondent) 


Unit: ‘“‘all employees of the respondent at and out of Newmarket, Ontario, save and except Supervisors, per- 
sons above the rank of Supervisor, dispatcher, sales staff and office clerks” (9 employees in unit) (Having 
regard to the agreement of the parties) (Clarity Note) 
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1681-86-R: Retail, Wholesale and Department Store Union, AFL-CIO-CLC (Applicant) v. Royal Oak Dairy 
Division of Ault Foods Limited (Respondent) 


Unit: “all dependent contractor drivers of the respondent in the City of Hamilton, save and except supervi- 
sors and persons above the rank of supervisor’ (25 employees in unit) (Having regard to the agreement of the 
parties) 


1709-86-R: Canadian Union of Restaurant and Related Employees, Hotel Employees and Restaurant 
Employees Union Local 88 (Applicant) v. Cara Operations Limited (Respondent) 


Unit #1: “all waitresses, waiters, busboys, kitchen staff, cashiers and bartenders employed by the respondent 
at 1011 Upper Middle Road East, Oakville, Ontario, save and except assistant hostesses, persons above the 
rank of assistant hostess, persons regularly employed for not more than twenty-four (24) hours per week and 
students employed during the school vacation period” (31 employees in unit) (Having regard to the agreement 
of the parties) (Clarity Note) 


Unit #2: “all waitresses, waiters, busboys, kitchen staff, cashiers and bartenders employed by the respondent 
at 1011 Upper Middle Road East, Oakville, Ontario, regularly employed for not more than twenty-four (24) 
hours per week and students employed during the school vacation period, save and except assistant hostesses 
and persons above the rank of assistant hostess” (48 employees in unit) (Having regard to the agreement of the 
parties) (Clarity Note) 


1724-86-R: Communications and Electrical Workers of Canada (Applicant) v. G & B Tas Holding Ltd. c.o.b. 
as Chatham Telephone Answering Service (Respondent) 


Unit #1: “all employees of the respondent in Chatham, Ontario, save and except supervisors, those above the 
rank of supervisor, persons employed for not more than twenty-four hours per week and students employed 
during the school vacation period” (10 employees in unit) (Having regard to the agreement of the parties) 


Unit #2: “all employees of the respondent in Chatham, Ontario regularly employed for not more than 
twenty-four hours per week and students employed during the school vacation period, save and except super- 
visors and those above the rank of supervisor’ (10 employees in unit) (Having regard to the agreement of the 
Parties) 


1736-86-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Barrymore Carpet Distributors Limited (Respondent) 


Unit: “‘all employees of the respondent in Mississauga, save and except supervisors, persons above the rank of 
supervisor, office and sales staff, persons regularly employed for not more than twenty-four (24) hours per 
week and students employed during the school vacation period” (14 employees in unit) (Having regard to the 
agreement of the parties) 


1743-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. V.J.R. Contractor 
(Respondent) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (6 employees in unit) 


Unit #2: “all construction labourers in the employ of the respondent in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial and institu- 
tional sector, save and except non-working foremen and persons above the rank of non-working foreman”’ (6 
employees in unit) 


1744-86-R: Labourers’ International Union of North America, Local 597 (Applicant) v. B. R. Foundations 
Ltd. (Respondent) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
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tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (2 employees in unit) 


Unit #2: “all construction labourers in the employ of the respondent in the Regional Municipality of Durham 
(except for the Towns of Ajax and Pickering), the geographic Township of Cavan in the County of Peterbor- 
ough and the geographic Township of Manvers in the County of Victoria, excluding the industrial, commer- 
cial and institutional sector, save and except non-working foremen and persons above the rank of non-work- 
ing foreman” (2 employees in unit) 


1745-86-R: Millwright District Council of Ontario, United Brotherhood of Carpenters and Joiners of Ameri- 
ca, on behalf of Locals 1007; 1151; 1244; 1425; 1592; 1916 & 2309 (Applicant) v. Robert Globe Electrical and 
Mechanical Ltd. (Respondent) 


Unit: ‘“‘all employees of the respondent above the rank of foreman, office and sales staff, and persons in bar- 
gaining units for which any trade union held bargaining rights as of September 30, 1986” (4 employees in unit) 


1746-86-R: International Union of Operating Engineers, Local 793 (Applicant) v. Vaughan Paving Ltd. (Res- 
pondent) 


Unit #1: ‘all employees of the respondent in the industrial, commercial and institutional sector of the con- 
struction industry in the Province of Ontario engaged in the operation of cranes, shovels, bulldozers and simi- 
lar equipment and those primarily engaged in the repairing and maintaining of same, save and except non- 
working foremen and persons above the rank of non-working foreman’”’ (3 employees in unit) 


Unit #2: “all employees of the respondent in the Municipality of Metropolitan Toronto, the Regional Munici- 
palities of Peel and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton 
within the geographic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the 
Regional Municipality of Durham, excluding the industrial, commercial and institutional sector, engaged in 
the operation of cranes, shovels, bulldozers and similar equipment and those primarily engaged in the repair- 
ing and maintaining of same, save and except non-working foremen and persons above the rank of non-work- 
ing foreman” (3 employees in unit) 


1782-86-R: Teamsters Union Local 879, affiliated with the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen & Helpers of America (Applicant) v. Microfurnace Ltd. (Respondent) 


Unit: ‘“‘all employees of the respondent in the Regional Municipality of Niagara, save and except supervisors, 
those above the rank of supervisor, office, clerical and sales staff and students employed during the school 
vacation period” (20 employees in unit) (Having regard to the agreement of the parties) 


1783-86-R: Teamsters Union Local 938, affiliated with the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen & Helpers of America (Applicant) v. Byers-Bush Ltd. (Respondent) 


Unit: “all employees of the respondent in Mississauga, save and except foremen, persons above the rank of 
foreman, office, clerical and sales staff, persons regularly employed for not more than twenty-four (24) hours 
per week and students employed during the school vacation period” (22 employees in unit) (Having regard to 
the agreement of the parties) 


1785-86-R: Labourers’ International Union of North America, Ontario District Council (Applicant) v. 619138 
Ontario Limited (Respondent) 


Unit #1: “all employees of the respondent in its M.D.R. Division engaged in the erection and finishing of 
precast concrete products in the industrial, commercial and institutional sector of the construction industry in 
the Province of Ontario, save and except non-working foremen and persons above the rank of non-working 
foreman” (4 employees in unit) 


Unit #2: “all employees of the respondent in its M.D.R. Division engaged in the erection and finishing of 
precast concrete products in the Municipality of Metropolitan Toronto, the Regional Municipalities of Peel 
and York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton within the geo- 
graphic Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional Munici- 
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pality of Durham, excluding the industrial, commercial and institutional sector, save and except non-working 
foremen and persons above the rank of non-working foreman” (4 employees in unit) 


1788-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. York Condominium 
Corporation No. 461 (Respondent) 


Unit: “all employees of the respondent engaged in cleaning and maintenance at 475 The West Mall, Etobi- 
coke, Ontario, save and except property manager, persons above the rank of property manager and office and 
clerical staff’ (3 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


1803-86-R: Brewery, Malt and Soft Drink Workers, Local 304 (Applicant) v. Diversey Wyandotte Inc. (Res- 
pondent) 


Unit: ‘“‘all employees of the respondent in its Equipment Division in Mississauga, save and except foremen, 
persons above the rank of foreman, office and sales staff and students employed during the school vacation 
period” (10 employees in unit) (Having regard to the agreement of the parties) 


1805-86-R: Labourers’ International Union of North America, Local 1089 (Applicant) v. M & T Contractors 
(Respondent) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (3 employees in unit) (Clarity Note) 


Unit #2: “all construction labourers in the employ of the respondent in the County of Lambton, excluding the 
industrial, commercial and institutional sector, save and except non-working foremen and persons above the 
rank of non-working foreman’ (3 employees in unit) (Clarity Note) 


1820-86-R: Teamsters Local Union 424, Chemical, Energy and Allied Workers, Affiliated with the Interna- 
tional Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Jay 
Vee Waterbed and Heaters Limited, c.o.b. as Jay-Vee Canada (Respondent) 


Unit: “all employees of the respondent in Niagara Falls, save and except supervisors, persons above the rank 
of supervisor, clerical, office and sales staff, research and development staff and students employed during the 
school vacation period” (69 employees in unit) (Having regard to the agreement of the parties) 


1821-86-R: Labourers’ International Union of North America, Local 607 (Applicant) v. Miller Paving Limited 
(Respondent) v. United Brotherhood of Carpenters and Joiners of America Local Union 1669 (Intervener) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (16 employees in unit) 


Unit #2: “all construction labourers in the employ of the respondent in the District of Thunder Bay, exclud- 
ing the industrial, commercial and institutional sector, save and except non-working foremen and persons 
above the rank of non-working foreman” (16 employees in unit) 


1822-86-R: Labourers’ International Union of North America, Local 491 (Applicant) v. Manitoulin Mining 
and Tunelling (Respondent) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (3 employees in unit) 


Unit #2: “all construction labourers in the employ of the respondent within a radius of 81 kilometres (approx- 
imately 50 miles) of the Timmins Federal Building, excluding the industrial, commercial and institutional sec- 
tor, save and except non-working foremen and persons above the rank of non-working foreman” (3 employ- 
ees in unit) 
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1829-86-R: International Union of Operating Engineers, Local 796 (Applicant) v. Beaver Foods Limited 
(Respondent) 


Unit: ‘“‘all employees of the respondent at its Nutricare Division in Kemptville regularly employed for 24 
hours per week or less and students employed during the school vacation period, save and except office staff, 
graduate dieticians, student dieticians, technical personnel, supervisors (department heads), persons above 
the rank of supervisor and employees in bargaining units for which any trade union held bargaining rights as 
of September 26, 1986” (7 employees in unit) (Having regard to the agreement of the parties) 


1874-86-R: United Brotherhood of Carpenters and Joiners of America, Local Union 27 (Applicant) v. Square 
One Carpentry Inc. (Respondent) 


Unit #1: “all carpenters and carpenters’ apprentices in the employ of the respondent in the industrial, com- 
mercial and institutional sector of the construction industry in the Province of Ontario, save and except non- 
working foremen and persons above the rank of non-working foreman” (11 employees in unit) 


Unit #2: “all carpenters and carpenters’ apprentices in the employ of the respondent in the Municipality of 
Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills 
and that portion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the 
Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial 
and institutional sector, save and except non-working foremen and persons above the rank of non-working 
foreman” (11 employees in unit) 


1884-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Stradel Contracting 
Limited (Respondent) 


Unit #1: ‘“‘all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (5 employees in unit) 


Unit #2: “all construction labourers in the employ of the respondent in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial and institu- 
tional sector, save and except non-working foremen and persons above the rank of non-working foreman” (5 
employees in unit) 


1943-86-R: International Brotherhood of Electrical Workers Local Union 353 (Applicant) v. Pro-Current 
Electrical Services Limited (Respondent) 


Unit #1: “all electricians and electricians’ apprentices in the employ of the respondent in the industrial, com- 
mercial and institutional sector of the construction industry in the Province of Ontario, save and except non- 
working foremen and persons above the rank of non-working foreman” (7 employees in unit) 


Unit #2: “all electricians and electricians’ apprentices in the employ of the respondent in the Municipality of 
Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills 
and that portion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the 
Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial 
and institutional sector, save and except non-working foremen and persons above the rank of non-working 
foreman” (7 employees in unit) 


1959-86-R: Ironworkers District Council of Ontario (Applicant) v. Robert McAlpine Ltd. (Respondent) 


Unit #1: “all ironworkers and ironworkers’ apprentices in the employ of the respondent in the industrial, 
commercial and institutional sector of the construction industry in the Province of Ontario, save and except 
non-working foremen and persons above the rank of non-working foreman”’ (4 employees in unit) 


Unit #2: “all ironworkers and ironworkers’ apprentices in the employ of the respondent in the Municipality 
of Metropolitan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton 
Hills and that portion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, 
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and the Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, com- 
mercial and institutional sector, save and except non-working foremen and persons above the rank of non- 
working foreman” (4 employees in unit) 


Bargaining Agents Certified Subsequent to a Pre-Hearing Vote 


0539-85-R: Ontario Public School Teachers’ Federation (Applicant) v. The Board of Education for the City of 
Etobicoke (Respondent) 


Unit: “‘all occasional teachers employed by the respondent in its elementary panel in the City of Etobicoke, 
save and except employees in bargaining units for which any trade union held bargaining rights as of June 4, 
1985, being the date of application” (196 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 195 
Number of persons who cast ballots 13D 

Number of spoiled ballots 2 
Number of ballots marked in favour of applicant 119 
Number of ballots marked against applicant 11 


1356-85-R: Ontario Public School Teachers’ Federation (Applicant) v. The Wellington Board of Education 
(Respondent) 


Unit: “all occasional teachers employed by the respondent in its elementary panel in the County of Welling- 
ton, save and except employees in bargaining units for which any trade union held bargaining rights as of 
August 30, 1985 being the date of application” (344 employees in unit) (Having regard to the agreement of the 
parties) (Clarity Note) 


Number of names of persons on revised voters’ list 268 
Number of persons who cast ballots 133 

Number of spoiled ballots 8 
Number of ballots marked in favour of applicant 92 
Number of ballots marked against applicant 338 


0599-86-R: Ontario Catholic Occasional Teachers’ Association (Applicant) v. The Halton Roman Catholic 
Separate School Board (Respondent) 


Unit: “‘all occasional teachers employed by the respondent in its schools in the Regional Municipality of Hal- 
ton, save and except employees in bargaining units for which any trade union held bargaining rights as of May 
30, 1986” (151 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


Number of names of persons on list as originally prepared by employer 144 
Number of persons who cast ballots 26 

Number of ballots excluding segregated ballots cast by persons whose names 

appear on voters’ list 25 

Number of segregated ballots cast by persons whose names do not appear on 

voters’ list 1 

Number of ballots marked in favour of applicant 21 
Number of ballots marked against applicant 

Ballots segregated and not counted 1 


0762-86-R: Ontario Catholic Occasional Teachers’ Association (Applicant) v. Ottawa Catholic Separate 
School Board (Respondent) 


Unit: “all occasional teachers employed by the respondent in the Cities of Ottawa and Vanier and the Village 
of Rockcliffe, save and except those employees teaching in schools pursuant to Part XI of the Education Act 
and employees in bargaining units for which any trade union held bargaining rights as of June 17, 1986” (155 
employees in unit) 


Number of names of persons on revised voters’ list 159 
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Number of persons who cast ballots 20 

Number of ballots excluding segregated ballots cast by persons whose names 

appear on voters’ list 19 

Number of segregated ballots cast by persons whose names appear on voters’ 

list 1 

Number of ballots marked in favour of applicant 18 
Number of ballots marked against applicant il 
Ballots segregated and not counted 1 


0857-86-R: Ontario Catholic Occasional Teachers’ Association (Applicant) v. The Sudbury District Roman 
Catholic Separate School Board (Respondent) 


Unit: “all occasional teachers employed by the respondent in the Districts of Sudbury and Manitoulin, save 
and except employees teaching in schools established pursuant to Part XI of the Education Act and employees 
in bargaining units for which any trade union held bargaining rights as of June 25, 1986” (55 employees in 
unit) (Having regard to the agreement of the parties) (Clarity Note) 


Number of names of persons on revised voters’ list 66 
Number of persons who cast ballots 27 

Number of ballots marked in favour of applicant Os 
Number of ballots marked against applicant 2 


1246-86-R: Canadian Union of Public Employees (Applicant) v. Corporation of the Town of Mount Forest 
(Respondent) 


Unit: ‘‘all employees of the respondent in Mount Forest save and except foremen, persons above the rank of 
foreman, persons regularly employed for not more than twenty-four hours per week and students employed 
during the school vacation period’’ (35 employees in unit) (Having regard to the agreement of the parties) 
(Clarity Note) 


Number of names of persons on list as originally prepared by employer 13 
Number of persons who cast ballots 

Number of ballots marked in favour of applicant u 
Number of ballots marked against applicant 0 


1306-86-R: Canadian Union of Public Employees (Applicant) v. Essex County Association for the Mentally 
Retarded (Respondent) 


Unit: ‘all employees of the respondent in the County of Essex, save and except supervisors of staff, persons 
above the rank of supervisor of staff, office and clerical staff, drivers, clients of the respondent employed in 
vocational training programs, persons employed under the category of Employment Opportunity Projects, 
persons regularly employed for not more than twenty-four (24) hours per week and students employed during 
the school vacation period” (112 employees in unit) (Clarity Note) 


Number of names of persons on revised voters’ list 21 
Number of persons who cast ballots 21 

Number of ballots marked in favour of applicant 14 
Number of ballots marked against applicant a 


1401-86-R: Canadian Union of Operating Engineers and General Workers (Applicant) v. Consolidated Build- 
ing Maintenance Services Limited (Respondent) v. Service Employees International Union, Local 204 (Inter- 
vener) 


Unit: ‘“‘all employees of the respondent at the O’Keefe Centre, Toronto, save and except employees in bar- 
gaining units for which any trade union held bargaining rights as of August 7, 1986” (3 employees in unit) 
(Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 3} 
Number of persons who cast ballots 3 


Pap 


Number of ballots in favour of applicant 3 
Number of ballots in favour of intervener 0 


1583-86-R: Ontario Public School Teachers’ Federation (Applicant) v. The Prince Edward County Board of 
Education (Respondent) 


Unit: ‘“‘all occasional teachers employed by the respondent in its elementary panel in the County of Prince 
Edward save and except employees in bargaining units for which any trade union held bargaining rights as of 
September 2, 1986” (79 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 50 
Number of persons who cast ballots 24 

Number of ballots marked in favour of applicant 23 
Number of ballots marked against applicant 1 


Bargaining Agents Certified Subsequent to a Post-Hearing Vote 


2372-85-R: Service Employees Union, Local 210, Affiliated With Service Employees International Union, 
AFL-CIO-CLC (Applicant) v. Keytours Inc. (Respondent) v. Group of Employees (Objectors) 


Unit: “all employees of Keytours Inc. in the City of Windsor, save and except supervisors, persons above the 
rank of supervisor, executive secretary to the owners and students employed during the school vacation peri- 
od” (60 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 66 
Number of persons who cast ballots oy) 

Number of ballots excluding segregated ballots cast by persons whose names 

appear on voters’ list 39 

Number of segregated ballots cast by persons whose names appear on voters’ 

list 13 

Number of ballots marked in favour of applicant 37 
Number of ballots marked against applicant 4 
Ballots segregated and not counted 11 


0670-86-R: United Steelworkers of America (Applicant) v. Ivaco Inc. (Respondent) v. Group of Employees 
(Objectors) 


Unit: “‘all employees of the respondent in the Township of Longueuil (L’Orignal), save and except foremen, 
persons above the rank of foreman, office and clerical staff, sales staff, security guards, persons regularly 
employed for not more than 24 hours per week, students employed during the school vacation period, and 
persons in bargaining units for which any trade union held bargaining rights as of June 6, 1986” (17 employees 
in unit) (Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 16 
Number of persons who cast ballots 16 
Number of ballots marked in favour of applicant dl 


Number of ballots marked against applicant 
Applications for Certification Dismissed Without Vote 


2988-85-R: Ironworkers District Council of Ontario (Applicant) v. Farmer Fabrication Limited (Respondent) 
(3 employees in unit) 


3039-85-R: Teamsters Chemical Energy & Allied Workers Union Local 424 (Applicant) v. Resco Chemicals 
& Colours Ltd. (Respondent) v. Group of Employees (Objectors) (12 employees in unit) 


0879-86-R: Employees’ Association of Euclid (V.M.E.) (Applicant) v. WME Equipment of Canada Ltd. 
(Respondent) 
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Unit: ‘‘all employees of the respondent in the City of Guelph, save and except supervisors, persons above the 
rank of supervisor, office staff, persons regularly employed for not more than twenty-four hours per week and 
students employed during the school vacation period” (17 employees in unit) 


1432-86-R: Textile Processors, Service Trades, Health Care, Technical and Professional Employees Interna- 
tional Union, Local 351 (Applicant) v. The Westin Hotel (Respondent) v. Group of Employees (Objectors) 


Unit: ‘‘all employees of the respondent in the City of Ottawa regularly employed for not more than twenty- 
four hours per week and students employed during the school vacation period, save and except Assistant 
Supervisors, Security Staff, Front Desk Staff, Office and Sales Staff, Concierge, Bell Captain, persons 
employed as Maitre d’, Head Greeter, Lead Captain, Captain, Lead Banquet Bartender, and employees in 
bargaining units for which any trade union held bargaining rights as of August 12, 1986” (85 employees in 
unit) (Having regard to the agreement of the parties) (Clarity Note) 


1763-86-R: Canadian Union of Public Employees (Applicant) v. The Corporation of the Town of Smiths Falls 
(Respondent) 


Unit: ‘‘all employees of the respondent at Smiths Falls, save and except foremen, persons above the rank of 
foreman, office and clerical staff, persons regularly employed for not more than twenty-four (24) hours per 
week, students employed during the school vacation period, and employees for whom any trade union held 
bargaining rights on September 18, 1986’ (34 employees in unit) (Having regard to the agreement of the 
parties) 


1807-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Dominion Mechani- 
cal Contractors Incorporated (Respondent) (3 employees in unit) 


1844-86-R: Great Lakes Fishermen and Allied Workers’ Union (Applicant) v. Saco Fisheries Limited (Res- 
pondent) (27 employees in unit) 


1854-86-R: Local Union 527 United Association of Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada AFL-CIO-CFL (Applicant) v. Campbell Cox Fabricating 
Limited (Respondent) (23 employees in unit) 


Applications for Certification Dismissed Subsequent to a Pre-Hearing Vote 


1765-86-R: Energy and Chemical Workers Union (Applicant) v. Taro Pharmaceuticals Inc. (Respondent) 


Unit: “all employees of the respondent in the Municipality of Metropolitan Toronto, save and except supervi- 
sors, persons above the rank of supervisor, office, sales and clerical staff and students employed during the 
school vacation period” (18 employees in unit) 


Number of names of persons on revised voters’ list 20 
Number of persons who cast ballots 20 

Number of ballots marked in favour of applicant Z 
Number of ballots marked against applicant 18 


Applications for Certification Dismissed Subsequent to a Post-Hearing Vote 


1013-85-R: International Union of Operating Engineers, Local 793 (Applicant) v. Rowad Pipeline Company 
Limited (Respondent) v. Group of Employees (Objectors) 


Unit: “all employees of the respondent in the County of Simcoe and the District Municipality of Muskoka, 
excluding the industrial, commercial and institutional sector, engaged in the operation of cranes, shovels, 
bulldozers and similar equipment and those primarily engaged in the repairing and maintaining of same, save 
and except non-working foremen and persons above the rank of non-working foreman” (7 employees in unit) 


Number of names of persons on list as originally prepared by employer 1 
Number of persons who cast ballots 1 
Number of ballots marked in favour of applicant 0 


273 


Number of ballots marked against applicant 1 


3151-85-R: United Food & Commercial Workers International Union (Applicant) v. Hanna-Dagmar Publica- 
tions Inc. (Respondent) v. Group of Employees (Objectors) 


Unit: “all employees of the respondent in the Town of Leamington, Ontario, save and except supervisors, 
persons above the rank of supervisor, persons regularly employed for not more than 24 hours per week and 
students employed during the school vacation period” (80 employees in unit) (Having regard to the agreement 
of the parties) (Clarity Note) 


Number of names of persons on list as originally prepared by employer 8 
Number of persons who cast ballots 6 

Number of ballots marked in favour of applicant 0 
Number of ballots marked against applicant 6 


3159-85-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Cadet Cleaners Limited, c.o.b. as Cadet Uniform Services (Respon- 
dent) v. Group of Employees (Objectors) 


Unit: “‘all employees of the respondent in its Cadet Uniform Services operation in the Municipality of Metro- 
politan Toronto save and except supervisors, persons above the rank of supervisor, office and sales staff, per- 
sons regularly employed for not more than twenty-four hours per week and students employed during the 
school vacation period” (102 employees in unit) 


Number of names of persons on list as originally prepared by employer 107 
Number of persons who cast ballots 102 

Number of ballots marked in favour of applicant 15 
Number of ballots marked against applicant 86 
Ballots segregated and not counted 1 


1433-86-R: United Steelworkers of America (Applicant) v. Atlas Alloys, a Division of Rio Algom Limited 
(Respondent) 


Unit: “‘all employees of the respondent in the Regional Municipality of Sudbury, save and except foremen, 
persons above the rank of foreman, office, clerical and sales staff, and students employed during the school 
vacation period” (4 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 5 
Number of persons who cast ballots 5 

Number of ballots excluding segregated ballots cast by persons whose names 

appear on voters’ list 4 

Number of segregated ballots cast by persons whose names appear on voters’ 

list 1 

Number of ballots marked in favour of applicant i! 
Number of ballots marked against applicant 

Ballots segregated and not counted 1 


1519-86-R: International Molders & Allied Workers Union (Applicant) v. Jackson’s Manufacturing and 
Machinery Limited (Respondent) v. Group of Employees (Objectors) 


Unit: ‘‘all employees of the respondent in Tillsonburg, save except foremen, persons above the rank of fore- 
man, office and sales staff” (31 employees in unit) (Having regard to the agreement of the parties) 


Number of names of persons on list as originally prepared by employer 28 
Number of persons who cast ballots 28 
Number of ballots marked in favour of applicant 11 


Number of ballots marked against applicant 17 
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Applications for Certification Withdrawn 


1815-85-R; 2918-85-R: International Union of Operating Engineers, Local 793 (Applicant) v. Jim Bertram & 
Sons Construction Ltd. (Respondent) v. Group of Employees (Objectors) 


1472-86-R: United Brotherhood of Carpenters’ & Joiners of America Local Union 27 (Applicant) v. Todd- 
glen Construction Limited (Respondent) v. The Metropolitan Toronto Apartment Builders Association (In- 
tervener) 


1513-86-R: Amalgamated Clothing and Textile Workers’ Union, AFL-CIO-CLC (Applicant) v. Donlee Plas- 
tics, Division of Donlee Manufacturing Industries Limited (Respondent) 


1626-86-R: Ontario Public Service Employees Union (Applicant) v. Wasaga Beach Ambulance Unit, Town of 
Wasaga Beach (Respondent) 


1668-86-R: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 46 (Applicant) v. Honeywell Limited (Respondent) v. United Associa- 
tion of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of the United States and Cana- 
da, Local 787 (Intervener) 

1796-86-R: United Food and Commercial Workers International Union AFL, CIO, CLC, Local 1230 (Appli- 
cant) v. United Food and Commercial Workers International Union AFL, CIO, CLC, Local 1230 (Respon- 
dent) 


1800-86-R: Canadian Association of Union Employees (Applicant) v. United Food and Commercial Workers 
Local 1230 AFL-CIO-CLC (Respondent) 


1802-86-R: Labourers’ International Union of North America, Local 1081 (Applicant) v. Lee Hurst Construc- 
tion Limited (Respondent) 


1818-86-R: United Plant Workers of America (Applicant) v. General Motors of Canada Limited (Respon- 
dent) 


1834-86-R: United Steelworkers of America (Applicant) v. Renfrew Tape Ltd. (Respondent) 
1869-86-R: United Steelworkers of America (Applicant) v. Cie Cable Vision Hawkesbury Ltee (Respondent) 
1875-86-R: Energy and Chemical Workers Union (Applicant) v. Petro-Canada Inc. (Respondent) 


1962-86-R: International Union of Operating Engineers, Local 793 (Applicant) v. H. Kerr Construction Lim- 
ited (Respondent) 


2000-86-R: United Brotherhood of Carpenters and Joiners of America, Local Union 1669 (Applicant) v. Bay- 
Walsh Properties Limited General Contractors (Respondent) 


2014-86-R: Service Employees Union, Local 268 (Applicant) v. The Nipigon Red-Rock Board of Education 
(Respondent) 


2036-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Embaselli Incorpor- 
ation and/or Greenwin Property Management and/or Greenwin Condominium Management (Respondents) 


2090-86-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Elite Biltrite Systems Inc. (Respondent) 
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APPLICATIONS FOR FIRST CONTRACT ARBITRATION 


1223-86-FCA: Toronto Typographical Union, Local 91 (Applicant) v. Burlington Northern Air Freight (Cana- 
da) Ltd. (Respondent) (Granted) 


1392-86-FC: The International Association of Machinists and Aerospace Workers (Applicant) v. Turbon Plas- 
tic Inc. (Respondent) (Withdrawn) 


1480-86-FC: Toronto Typographical Union, Local 91 (Applicant) v. Fitzhenry and Whiteside Ltd. (Respon- 
dent) (Withdrawn) 


1481-86-FC: Toronto Typographical Union, Local 91 (Applicant) v. Fitzhenry and Whiteside Ltd. (Respon- 
dent) (Withdrawn) 


1495-86-FC: International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Help- 
ers, Lodge 128 (Applicant) v. Teledyne Industries Canada Limited (Respondent) (Dismissed) 


1700-86-FC: United Food and Commercial Workers International Union, Local 175 (Applicant) v. Thorold 
I.G.A. Market (Respondent) (Withdrawn) 


1795-86-FC: United Food and Commercial Workers’ International Union, Local 175 (Applicant) v. Giant 
Timber Industries Limited (Respondent) (Dismissed) 


1880-86-FC: The United Brotherhood of Carpenters and Joiners of America, Local Union 3054 (Applicant) 
v. Huron Steel Fabricators (London) Limited (Respondent) (Dismissed) 


APPLICATIONS FOR DECLARATION OF RELATED EMPLOYER 


2258-83-R: Retail, Commercial and Industrial Union, Local 206 (Applicant) v. Dominion Stores Ltd., Willett 
Foods Ltd., and C & J Maurice Family Holdings Inc. (also known as Mr. Grocer in Midland) (Respondents) 
(Dismissed) 


1141-85-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Lebovic Enterprises 
Ltd., Norcliffe Homes Limited, West Hill Redevelopment Company Limited and West Hill Homes (Respon- 
dents) (Withdrawn) 


3039-85-R: Resco Chemicals and Colours Ltd. and Resco Distributing Company Limited (Applicants) v. 
Teamsters Chemical Energy and Allied Workers Union, Local 424 (Respondent) (Dismissed) 


1230-86-R: United Brotherhood of Carpenters and Joiners of America, Local 93 (Applicant) v. William S. 
Burnside (Canada) Limited and Cote & Ryde Construction Ltd. (Respondents) (Withdrawn) 


2875-86-R: The United Brotherhood of Carpenters and Joiners of America, Local 38 (Applicant) v. Niagara 
Drywall Ltd., Davony Drywall Ltd., Ronald A. Grossi, Design Build Niagara Inc., D. B. N. Drywall and 
Acoustics Inc., Del McMillan Design Group Limited and Niagara-on-the-Lake Design Group Limited (Res- 
pondents) (Withdrawn) 


3157-86-R: United Brotherhood of Carpenters and Joiners of America, Local 2041 (Applicant) v. MCY Con- 
struction Ltd., and A. R. Taillefer Development Inc. (Respondents) (Withdrawn) 


SALE OF A BUSINESS 


1138-85-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Lebovic Enterprises 
Ltd., Norcliffe Homes Limited, West Hill Redevelopment Company Limited and West Hill Homes (Respon- 
dents) (Dismissed) 
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1231-886-R: United Brotherhood of Carpenters and Joiners of America, Local 93 (Applicant) v. William S. 
Burnside (Canada) Limited and Cote & Ryde Construction Ltd. (Respondents) (Withdrawn) 


1316-86-R: Vincent Darrel Furlotte (Applicant) v. Ault Dairies, a Division of Ault Foods Limited and Milk 
and Bread Drivers, Dairy Employees, Caterers and Allied Employees, Local Union 647, affiliated with the 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Respondent) 
(Withdrawn) 


1586-86-R: Hotel Employees and Restaurant Employees Union, Local 75 (Applicant) v. Marriott Chateau 
Flight Kitchen (Respondent) (Withdrawn) 


1710-86-R: International Woodworkers of America (Applicant) v. Huber Fine Furniture Inc. (Respondent) 
(Withdrawn) 


1925-86-R: Hotel Employees and Restaurant Employees Union, Local 75 (Applicant) v. Marriott Chateau 
Flight Kitchen (Respondent) (Withdrawn) 


2258-83-R: Retail, Commercial and Industrial Union, Local 206 (Applicant) v. Dominion Stores Ltd., Willett 
Foods Ltd., and C & J Maurice Family Holdings Inc. (also known as Mr. Grocer in Midland) (Respondents) 
(Dismissed) 


2875-84-R: The United Brotherhood of Carpenters and Joiners of America, Local 38 (Applicant) v. Niagara 
Drywall Ltd., Davony Drywall Ltd., Ronald A. Grossi, Design Build Niagara Inc., D. B. N. Drywall and 
Acoustics Inc., Del McMillan Design Group Limited and Niagara-on-the-Lake Design Group Limited (Res- 
pondents) (Withdrawn) 


3158-86-R: United Brotherhood of Carpenters and Joiners of America, Local 2041 (Applicant) v. MCY Con- 
struction Ltd., and A. R. Tailleger Development Inc. (Respondents) (Withdrawn) 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


0315-84-R: Employees of Mr. Grocer #4014 (Stalba Ent. Inc.) (Applicant) v. Retail, Wholesale and Depart- 
ment Store Union, Local 141 AFL-CIO-CLC (Respondent) v. Stalba Enterprises Inc. (Intervener) 
(Dismissed) 


0870-84-R: Paul Caseley (Applicant) v. Retail, Wholesale and Department Store Union, Local 141 AFL-CIO- 
CLC (Respondents) v. Jules Foods Limited (Intervener) (Dismissed) 


0901-84-R: Larry Cavanagh (Applicant) v. Retail, Wholesale and Department Store Union, Local 141 AFL- 
CIO-CLC (Respondent) v. 579679 Ontario Inc. (Intervener) (Dismissed) 


2754-85-R: Angela Lessard, et al. (Applicants) v. Canadian Union of Public Employees (Respondent) 


Unit: ‘all employees regularly employed for not more than 24 hours per week, save and except the manager 
and persons above the rank of manager”’ (8 employees in unit) (Granted) 


Number of names of persons on list as originally prepared by employer 8 
Number of persons who cast ballots 7 

Number of ballots marked in favour of respondent 0 
Number of ballots marked against respondent 7 


2755-85-R: Lyse Lebrun, Samuel (David) Wilson (Applicants) v. London and District Service Workers’ 
Union Local 220, Service Employees International Union (Respondent) v. Pioneer Youth Services Ltd. (In- 
tervener) (Dismissed) 


3219-85-R: Harry Clay (Applicant) v. United Electrical, Radio, and Machine Workers of America and its 


Di, 
Local 513 (Respondent) v. Haugh’s Products Limited and Chim-Stall Limited, c.o.b. in partnership under the 
firm name of Haugh’s Products (Intervener) 


Unit: “‘all employees of the intervener, save and except foremen, persons above the rank of foreman, office 
and sales staff’ (36 employees in unit) (Granted) 


Number of names of persons on list as originally prepared by employer 29 
Number of persons who cast ballots 26 

Number of ballots marked in favour of respondent 3 
Number of ballots marked against respondent 23 


0286-86-R; 1488-86-R: Mario Perfetti (Applicant) v. International Brotherhood of Electrical Workers, Local 
353 (Respondent) v. Trident Holdings Limited c.o.b. as Trident Electric, Gambin Electric Co. Ltd. and Mal- 
vin Electric Intercom Systems (Interveners) 


Unit: ‘‘all electricians and electricians’ apprentices in the employ of the Joint Employer, performing work 
within the inside and outside jurisdictions as outlined in the Constitution of the IBEW in the Province of 
Ontario as set out in both the IBEW Principal Agreement and the Houseworking Agreement” (10 employees 
in unit) (Granted) 


Number of names of persons on list as originally prepared by employer 18 
Number of persons who cast ballots 17 

Number of ballots excluding segregated ballots cast by persons whose names 

appear on voters’ list 15 

Number of segregated ballots cast by persons whose names do not appear on 

voters’ list Z 

Number of ballots marked in favour of respondent 1 
Number of ballots marked against respondent 15 
Ballots segregated and not counted 1 


0307-86-R: Frank McInnes (Applicant) v. The United Brotherhood of Carpenters and Joiners of America, 
Local 38 (Respondent) (Dismissed) 


0308-86-R: Reginald Lebel (Applicant) v. The United Brotherhood of Carpenters and Joiners of America, 
Local 38 (Respondent) (Dismissed) 


0341-86-R: Ronald Verbass (Applicant) v. United Steel Workers of America (Respondent) (Withdrawn) 


0350-86-R: Gary Atkinson (Applicant) v. U.A.-Local 787-Refrigeration Workers of Ontario (Respondent) v. 
Clare Moore Ltd. (Intervener) (Withdrawn) 


0756-86-R: Mark Savory, Ken Savory and Paul Skirrow (Applicant) v. Christian Labour Association of Can- 
ada (Respondent) v. Savory Electric Limited (Intervener) 


Unit: ‘‘all employees of Savory Electric Limited in the Counties of Brant and Norfolk, save and except non- 
working foremen, persons above the rank of non-working foreman and office staff’ (3 employees in unit) 
(Granted) 


Number of names of persons on list as originally prepared by employer 2. 
Number of persons who cast ballots 2 

Number of ballots marked in favour of respondent 0 
Number of ballots marked against respondent 2 


0826-86-R: R. Winkworth (Applicant) v. Communications, Electronic, Electrical, Technical and Salaried 
Workers of Canada and its Local 535 (Respondent) v. Super Plastics Corporation Limited (Intervener) 
(Withdrawn) 


1189-86-R: Albilio Nunes, Ada Rotondo, Anna Spasevski, Donato, Domenica Colatosti, Harvinder Paul, 
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Blaz Razumic, Silvania Verrelli, Henry Pangowish and Royland Parris (Applicants) v. International Wood- 
workers of America (Respondent) v. Employee (Objector) (Dismissed) 


1247-86-R: Adriano Marinelli (Applicant) v. United Steelworkers of America (Respondent) v. Architectural 
Plastics Limited (Intervener) (Granted) 


1313-86-R: Derek Rennie (Applicant) v. Service Employees Union Local 204 (Respondent) (Withdrawn) 


1360-86-R: Employees of Peachy’s Pizza Parlor (Applicant) v. Retail, Wholesale & Department Store Union 
Local 429, AFL-CIO-CLC (Respondent) v. Peachy’s Pizza Parlor, Riverside Acres of Timmins Ltd. (Inter- 
vener) (Withdrawn) 


1382-86-R: Andrew Tan, on behalf of himself and a group of 14 other employees (Applicant) v. Amalgamated 
Clothing and Textile Workers Union, Toronto Joint Board (Respondent) v. Ports International Limited (In- 
tervener) (Withdrawn) 


1419-86-R: Michael O’Shaughnessy (Applicant) v. International Association of Machinists and Aerospace 
Workers Local Lodge 171 (Respondent) (Granted) 


1435-86-R: Alfred Potts, Joe Narine, Ted Garinger, Brent Fast, Matthew Toth Steve Edgecombe, Kelly 
Edgecombe, Dave Dixon, Tim Virtue and Mike Zinger (Applicants) v. United Food and Commercial Work- 
ers’ International Union Local 175 (Respondent) (Dismissed) 


1715-86-R: Lynda Robertson, R.N. (Applicant) v. Ontario Nurses’ Association (Local 134) (Respondent) 
(Withdrawn) 


1914-86-R: Christine Biron (Applicant) v. Canadian Union of Public Employees and its Local 53 (Respon- 
dent) (Withdrawn) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 
(CONSTRUCTION INDUSTRY) 


1933-86-U: The United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry 
of the United States and Canada, Local Union 628 (Applicant) v. Copper Cliff Mechanical Contractors Lim- 
ited (Respondent) (Withdrawn) 


2025-86-U: Mechanical Contractors Association Ontario; Mechanical Contractors Association Toronto (Ap- 
plicants) v. PCL Industrial Constructors Inc.; The United Association of Journeymen and Apprentices of The 
Plumbing and Pipe Fitting Industry of The United States and Canada, Local 46 (Respondents) (Withdrawn) 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


2093-84-U; 2094-84-U: Dominnion Paving Limited (Applicant/Complainant) v. Labourers’ International 
Union of North America, Local 183, International Union of Operating Engineers, Local 793, Amalgamated 
Transit Union, Local 113, Michael Reilly, Frank Spera, John Ricciuto, James Carruthers and Roy Hinds 
(Respondents) (Dismissed) 


2369-84-U: Angelo Ritrovato (Complainant) v. International Union of Operating Engineers, Local 793 (Res- 
pondent) (Granted) 


0181-85-U: Anthony Gene Woodhouse (Complainant) v. International Brotherhood of Bridge, Structural & 
Ornamental Ironworkers Local Union 736 (Respondent) (Dismissed) 


2396-85-U: Don Roe, Dave Noble, Dan Dailey, Dale Smythe and Gary Crack (Complainants) v. United 
Steelworkers of America on behalf of Local Union 5595 (Respondents) (Dismissed) 
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2835-85-U: Textile Processors Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Complainant) v. Cornwall Plastic Products (Respondent) (Withdrawn) 


3002-85-U: International Brotherhood of Electrical Workers, Local 353 (Complainant) v. Galil Electric Com- 
pany Limited and Group Electric Company Limited (Respondents) (Granted) 


0268-86-U: Labourers’ International Union of North America, Local 491 (Complainant) v. Klimack Construc- 
tion Limited (Respondent) (Withdrawn) 





0309-86-U: Great Lakes Fishermen and Allied Workers’ Union Domingo Bello, Joes Gandaio (Complain- 
ants) v. Kingsville Fishermen’s Company Limited c.o.b. as Kingsville Fishermen’s Co-Op and/or Fishermen’s 
Co-op (Respondents) (Withdrawn) 


0413-96-U: Aluminum, Brick and Glass Workers International Union, Local 212-G (Complainant) v. Cana- 
dian Vitrified Products (Respondents) (Withdrawn) 


0486-86-U: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local Union 46 (Complainant) v. Victory Plumbing Inc. (Respondent) 
(Withdrawn) 


0487-86-U: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local Union 46 (Complainant) v. Victory Plumbing Inc. (Respondent) 
(Withdrawn) 


0555-86-U: Zulfikar J. Lalji (Complainant) v. United Electrical Radio and Machine Workers of Canada, 
Local 542, and GSW Limited (Respondents) (Withdrawn) 


0727-86-U: International Union of Operating Engineers, Local 793 (Complainant) v. Courtice Auto Wreckers 
Limited (Respondent) (Withdrawn) 


0807-86-U: Laurene F. Wiens (Complainant) v. Inco Metals (Respondent) (Withdrawn) 


1009-86-U: Daniel Corsini (Complainant) v. Hotel Employees Restaurant Employees Union Local 75 (Res- 
pondent) (Withdrawn) 





1317-86-U: Vincent Darrel Furlotte (Complainant) v. Ault Dairies, a Division of Ault Foods Limited and 
Milk and Bread Drivers, Dairy Employees, Caterers and Allied Employees, Local Union 647, affiliated with 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Respon- 
dents) (Withdrawn) 


1326-86-U: International Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America, 
Local 230 (Complainant) v. Carp Concrete Limited (Respondents) (Withdrawn) 


1331-86-U: David Welsh (Complainant) v. Laundry and Linen Drivers and Industrial Workers Union, Local 
847, affiliated with the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (Respondent) v. M.B.F. Industries Corporation (Intervener) (Dismissed) 


1332-86-U: David Welsh (Complainant) v. M.B.F. Industries Corporation (Respondent) v. Laundry and 
Linen Drivers and Industrial Workers Union, Local 847, affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of America (Intervener) (Dismissed) 


1333-86-U: Sheet Metal Workers’ International Association, Local 47 (Complainant) v. M. & Al Roofing Ltd. 
(Respondent) (Withdrawn) 


1361-86-U: London and District Service Workers’ Union, Local 220 (Complainant) v. Aylmer Nursing Home 
(Respondent) (Withdrawn) 
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136-86-U: Teamsters Local Union No. 419, affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (Complainant) v. Metro Toronto News Company (Res- 
pondent) (Withdrawn) 


1391-86-U: Teamsters Union Local 938, affiliated with the International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America (Complainant) v. Metrans (Ontario) Inc. (Respondent) 
(Withdrawn) 


1413-86-U: Retail, Wholesale and Department Store Union AFL-CIO-CLC (Complainant) v. Beta Taxi Ltd. 
c.o.b. as My-Way Taxi Rental & Services Ltd. (Respondent) (Granted) 


1414-86-U: International Union of Operating Engineers, Local 793 (Complainant) v. Jim Bertram & Sons 
Construction Ltd. (Respondent) (Withdrawn) 


1454-86-U: Control Technician II’s, Bruce GS’A’ (Complainant) v. CUPE Local 1000 (Respondent) v. 
Ontario Hydro (Intervener) (Withdrawn) 





1456-86-U: Carpenter Local 249, Kingston Ontario (Complainant) v. The Ontario Provincial Council, United 
Brotherhood of Carpenters and Joiners of America, O.P.C. (Respondent) v. Carpenters Employer Bargain- 
ing Agency (Intervener) (Dismissed) 


1468-86-U: Janis E. Klavins (Complainant) v. Ontario Public Service Employees’ Union (Respondent) 
(Withdrawn) 


1482-86-U: Gloria Parrales (Complainant) v. United Rubber, Cork Linoleum & Plastic Workers of America 
AFL-CIO-CLC (Respondent) (Withdrawn) 


1483-86-U: Josefina Parrales (Complainant) v. United Rubber, Cork, Linoleum & Plastic Workers of Ameri- 
ca, AFL-CIO-CLC (Respondent) (Withdrawn) 





1549-86-U: Amelia Drobny (Complainant) v. United Steelworkers of America (Local 6753) (Withdrawn) 


1565-86-U: London and District Service Workers’ Union, Local 220 (Complainant) v. Aylmer Nursing Home 
(Respondent) (Withdrawn) 


1566-86-U: London and District Service Workers’ Union, Local 220 (Complainant) v. Aylmer Nursing Home 
(Respondent) (Withdrawn) 


1567-86-U: London and District Service Workers’ Union, Local 220 (Complainant) v. Aylmer Nursing Home 
(Respondent) (Withdrawn) 


1577-6-U: Murphy Manor Rest Home (Complainant) v. London and District Service Workers’ Union, Local 
220 (Respondent) (Withdrawn) 


1607-86-U: Rob McIntyre, Rob Hiller, Tony Martin, Vic Perrotta (Complainants) v. United Steel Workers of 
America (Respondent) (Withdrawn) 


1610-86-U: Marion J. Doak (Complainant) v. Extendicare Health Services Inc., The Gibson and Para Med 
Health Services Inc. (Respondents) (Withdrawn) 


1616-86-U: Local 230 of the International Beverage Dispensers’ & Bartenders Union of the Hotel and Restau- 
rant Employees’ and Bartenders’ International Union (Complainant) v. Parkdale Hotel (Respondent) 
(Withdrawn) 


1631-86-U: Canadian Union of Public Employees (Complainant) v. Residence St. Francois (Respondent) 
(Withdrawn) 
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1641-86-U: Paul Gallop (Complainant) v. United Food & Commercial Workers International Union Local 
175 & its agents (Respondents) (Withdrawn) 


1642-86-U: Paul Ward (Complainant) v. Work Wear Corporation of Canada (Respondent) (Withdrawn) 
1653-86-U: Gregory O’Brien (Complainant) v. Eastern Construction (Respondent) (Withdrawn) 


1657-86-U: James Sorenson (Complainant) v. Chrysler Canada Ltd. and Local 444 (Respondents) 
(Withdrawn) 


1658-86-U: Local 580 UAW-AFL-CIO-CLC, Dresden Ontario (Complainant) v. Tri-County Tube Corpora- 
tion Limited, Bothwell, Ontario and Local 580 UAW-AFL-CIO-CLC, Dresden Ontario (Respondent) 
(Withdrawn) 


1661-86-U: London and District Service Workers’ Union, Local 220 (Complainant) v. Aylmer Nursing Home 
(Respondent) (Withdrawn) 


1662-86-U: London and District Service Workers’ Union, Local 220 (Complainant) v. Aylmer Nursing Home 
(Respondent) (Withdrawn) 


1663-86-U: London and District Service Workers’ Union, Local 220 (Complainant) v. Aylmer Nursing Home 
(Respondent) (Withdrawn) 


1664-86-U: London and District Service Workers’ Union, Local 220 (Complainant) v. Aylmer Nursing Home 
(Respondent) (Withdrawn) 


1665-86-U: London and District Service Workers’ Union, Local 220 (Complainant) v. Aylmer Nursing Home 
(Respondent) (Withdrawn) 


1666-86-U: London and District Service Workers’ Union, Local 220 (Complainant) v. Aylmer Nursing Home 
(Respondent) (Withdrawn) 








1667-86-U: London and District Service Workers’ Union, Local 220 (Complainant) v. Aylmer Nursing Home 
(Respondent) (Withdrawn) 


1683-86-U: Mrs. Sharon Groot (Complainant) v. Sheridan College, Oakville Campus (Respondent) 
(Withdrawn) 


1701-86-U: United Food and Commercial Workers International Union, Locals 175 and 633 (Complainant) v. 
Thorold I.G.A. Market (Respondent) (Withdrawn) 


1706-86-U: Mike Joffe (Complainant) v. Local Union 353, IBEW (Respondent) (Withdrawn) 


1708-86-U: Canadian Union of Restaurant and Related Employees, Hotel Employees, Restaurant Employees 
Local 88 (Complainant) v. 412873 Ontario Limited c.o.b. as Swiss Chalet (Respondent) (Withdrawn) 





1711-86-U: International Woodworkers of America, Local 2-700 (Complainant) v. Huber Fine Furniture, 
Huber Furniture Limited, John Krautwirst Furniture Limited, Rebu’h Furniture 1983 Company Limited 
(Respondents) (Withdrawn) 


1735-86-U: Thorold I.G.A. Market (Complainant) v. United Food and Commercial Workers Union Local 175 
and Local 633 and Mr. Frank Kelly (Respondents) (Withdrawn) 


1756-86-U: George R. Porter (Complainant) v. Local 1572, Terry Topps President of the A.T.U. 1572 (Res- 
pondent) (Withdrawn) 





1757-86-U: Raymond C. Health (Complainant) v. A.T.U. Local 1572 (Respondent) (Withdrawn) 
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1778-86-U: Enid J. Hand (Complainant) v. Ontario Nurses’ Association (Respondent) (Withdrawn) 


1779-86-U: Eugenia Sandri (Complainant) v. Bakery, Confectionary and Tobacco Workers International 
Union, Local 322 (affiliated with AFL-CIO-CLC) (Respondent) (Withdrawn) 


1792-86-U: Canadian Union of Restaurant and Related Employees, Hotel Employees and Restaurant 
Employees Union Local 88 (AFL-CIO-CLC) (Complainant) v. Cara Operations Limited c.o.b. as Swiss Cha- 
let Restaurant, Oakville (Respondent) (Withdrawn) 


1846-86-U: Daniel Huider (Complainant) v. General Motors and UAW (Respondent) (Withdrawn) 


1856-86-U: Labourers’ International Union of North America, Local 1089 (Complainant) v. M & T Contrac- 
tors Cement Work (Respondent) (Withdrawn) 


1858-86-U: Reinaldo Santos (Complainant) v. Hotel Employees and Restaurant Employees Union Local 75 
(Respondent) (Withdrawn) 


1862-86-U: Lillo De Simone (Complainant) v. Metropolitan Toronto Civic Employees’ Union Local 43 (Res- 
pondent) (Withdrawn) 





1881-86-U: Robert G. Spearnin (Complainant) v. The Board of Governors of Exhibition Place Exhibition Sta- 
dium (Respondent) (Dismissed) 


1887-86-U: W. A. Curtis (Complainant) v. C.P.U. Local 134, c/o Rec. Sec. Jacob Gustaw (Respondent) 
(Withdrawn) 


1888-86-U: W. A. Curtis (Complainant) v. Local 134, C.P.U.-Jacob Gustlaw, Rec. Sec. (Respondent) 
(Withdrawn) 


1889-86-U: W. A. Curtis (Complainant) v. C.P.U. Local 134: Jacob Gustlaw, Rec. Sec. (Respondent) 
(Withdrawn) 


1890-86-U: W. A. Curtis (Complainant) v. C.P.U. Local 134-c/o Rec. Sec. Jacob Gustlaw (Respondent) 
(Withdrawn) 


1891-86-U: W. A. Curtis (Complainant) v. C.P.U. Local 134: Jacob Gustlaw, Rec. Secretary (Respondent) 
(Withdrawn) 


1944-86-U: United Food & Commercial Workers International Union (Complainant) v. Mirabai Art Glass 
Ltd., c.o.b. as Xena Designs (Respondent) (Withdrawn) 





1945-86-U: United Brotherhood of Carpenters and Joiners of America, Local 2679 (Complainant) v. General 
Wood Products (Respondent) (Withdrawn) 


JURISDICTIONAL DISPUTES 
2389-85-JD: Canadian Union of Operating Engineers and General Workers, Local 101 (Complainant) v. The 


Municipality of Metropolitan Toronto, and The Canadian Union of Public Employees, Metropolitan Toronto 
Civic Employees Union, Local 43 (Respondents) (Dismissed) 


APPLICATIONS FOR DETERMINATION OF EMPLOYEE STATUS 


1512-86-M: Canadian Union of Public Employees and its Local 1189 (Applicant) v. The Corporation of the 
City of Owen Sound (Respondent) (Withdrawn) 
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2597-85-M: United Steelworkers of America, Local 5338 (Applicant) v. Benwind Industries (Respondent) 
(Granted) 


COMPLAINTS UNDER THE OCCUPATIONAL HEALTH AND SAFETY ACT 
0772-86-OH: Steve Ebsary (Complainant) v. Stelco Inc. (Respondent) (Withdrawn) 

0773-86-OH: Al Beamer (Complainant) v. Stelco Inc. (Respondent) (Withdrawn) 

0755-86-OH: Michel Beaumier (Complainant) v. I.1.C. Mech. Tony Simankowicz (Respondent) (Withdrawn) 


1295-86-OH: Philip Continisio on behalf of Nicola Continisio (Complainant) v. Local 506 Mr. Principato 
(Business Mgr.), Labourers International Union of North America (Respondent) (Withdrawn) 


1311-86-OH: John T. Buklis (Complainant) v. Imperial Oil Ltd. (Respondent) (Withdrawn) 
1705-86-OH: Paul Tole (Complainant) v. Harts Upholstered Products Co. Ltd. (Respondent) (Dismissed) 


1770-86-OH: Barbara Sandor (Complainant) v. Canada Post (Respondent) (Dismissed) 


CONSTRUCTION INDUSTRY GRIEVANCES 


1580-85-M: Labourers’ International Union of North America, Local 491 (Applicant) v. Lavern Construction 
(LCM Developments) (Respondent) (Withdrawn) 


3156-85-M: United Brotherhood of Carpenters and Joiners of America, Local 2041 (Applicant) v. MCY Con- 
struction Ltd. and A. R. Taillefer Development Inc. (Respondent) (Withdrawn) 


0210-86-M: United Brotherhood of Carpenters and Joiners of America, Local 93 (Applicant) v. The Douglas 
MacDonald Development Corporation, Douglas MacDonald Development Corporation, Douglas MacDon- 
ald Homes Ltd., Douglas MacDonald Construction Limited and MacDonald Construction Ltd. (Respon- 
dents) (Withdrawn) 


0631-86-M: United Brotherhood of Carpenters and Joiners of America, Local 1669 (Applicant) v. Environ- 
mental Technical Services Inc., Landmark Contracting Ltd., E.T.S. Towers Inc. (Respondents) (Withdrawn) 


0889-86-M: Ontario Allied Construction Trades Council and its Affiliate International Union of Operating 
Engineers and its Local 793 (Applicants) v. Electrical Power Systems Contractors Association and Ontario 
Hydro, Darlington Generating Station (Respondent) (Withdrawn) 


0986-86-M: Labourers’ International Union of North America, Local 1059 (Applicant) v. Berken Construc- 
tion Inc., Stimson Contracting Limited (Respondents) (Granted) 


1188-86-M: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 787 (Applicant) v. Clare Moore Ltd. (Respondent) (Withdrawn) 


1201-86-M: The Ontario Provincial Conference of the International Union of Bricklayers and Allied Crafts- 
men and Local 7 (Applicant) v. Teaphilus Masonry Inc. (Respondent) (Withdrawn) 


1396-86-M: Sheet Metal Workers’ International Association Local 562 (Applicant) v. Richards Mechanical 
Services Ltd. (Respondent) (Granted) 





1397-86-M: Sheet Metal Workers’ International Association Local 562 (Applicant) v. Hebel Sheet Metal Inc. 
(Respondent) (Granted) 
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1463-86-M: Labourers’ International Union of North America, Local 506 (Applicant) v. George & Asmussen 
Limited (Respondent) (Withdrawn) 


1535-86-M: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local 463 (Applicant) v. Adam Clark Co. Ltd. (Respondent) (Withdrawn) 


1604-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Aberdeen Highlands 
Construction Ltd. (Respondent) (Withdrawn) 


1639-86-M: United Association of Journeymen and Apprentices of the Plumbing and Pipe Fitting Industry of 
the United States and Canada, Local Union 463 (Applicant) v. Harold R. Stark (Oshawa) Limited (Respon- 
dent) (Granted) 


1686-86-M: International Union of Bricklayers and Allied Craftsmen, Local 2 (Applicant) v. Greco Construc- 
tion Company (Respondent) (Granted) 


1691-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. Nelnor 
Holdings Limited (Respondent) (Granted) 


1695-86-M: United Brotherhood of Carpenters and Joiners of America, Local 18 (Applicant) v. Acme Build- 
ing and Construction Limited (Respondent) (Granted) 


1714-86-M: United Brotherhood of Carpenters and Joiners of America, Local 93 (Applicant) v. Durwes Con- 
tracting Ltd. (Respondent) (Granted) 


1731-86-M: International Brotherhood of Painters & Allied Trades Local 1795 (Applicant) v. Campbell Glass 
Limited (Respondent) (Granted) 


1747-86-M: International Union of Operating Engineers, Local 793 (Applicant) v. E & E Seegmiller Limited 
(Respondent) (Withdrawn) 


1750-86-M: United Brotherhood of Carpenters’ & Joiners of America, Local Union 27 (Applicant) v. H.G. 
Susgin Construction (Respondent) (Withdrawn) 


1751-86-M: United Brotherhood of Carpenters and Joiners of America, Local 785 (Applicant) v. Norseman 
Drywall (Respondent) (Withdrawn) 


1752-86-M: United Brotherhood of Carpenters and Joiners of America, Local 785 (Applicant) v. Pancor 
Industry Limited (Respondent) (Withdrawn) 


1755-86-M: Sheet Metal Workers International Association, Local Union 30 (Applicant) v. Dean-Chandler 
Roofing Limited (Respondent) (Granted) 


1772-86-U: A Council of Trade Unions Acting as the Representative and Agent of Teamsters’ Local Union 
230 and Labourers’ International Union of North America, Local 183 (Applicants) v. Dalv Construction Ltd. 
(Respondent) (Withdrawn) 


1775-86-U: Labourers’ International Union of North America, Local 597 (Applicant) v. Jervis B. Webb (Res- 
pondent) (Withdrawn) 


1776-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Teskey Construction 
Company Limited (Respondent) (Withdrawn) 


1777-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Unidrain Construc- 
tion Ltd. (Respondent) (Granted) 


285 


1797-86-M: Ontario Sheet Metal Workers Conference Sheet Metal Workers International Association, Local 
30 (Applicant) v. Campbell Cox Limited (Respondent) (Withdrawn) 


1810-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. Imperial 
Caulking (Respondent) (Granted) 





1823-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Two Star Carpentry 
(Applicant) (Withdrawn) 


1826-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Westview Carpentry 
Company (Respondent) (Withdrawn) 





1827-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. D. W. Buchanan 
Construction Ltd. (Respondent) (Withdrawn) 


1828-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Nimel Construction 
(Applicant) (Granted) 


1831-86-M: The International Brotherhood of Boilermakers’ Iron Ship Builders, Blacksmiths, Forgers and 
Helpers, Lodge 128 (Applicant) v. Millwrights Unlimited (Respondent) (Withdrawn) 


1878-86-M: United Brotherhood of Carpenters and Joiners of America, Local 2041 (Applicant) v. Brunswick 
Drywall (Ontario) Ltd. (Respondent) (Granted) 


1904-86-M: Ironworkers Union Local 736 & Cleo Ranger (Applicant) v. Canron Limited (Respondent) 
(Withdrawn) 


1906-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. Borg 
Borg & Associations Inc. (Respondent) (Withdrawn) 


1907-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. Mas- 
trangelo Construction Co. Ltd. (Respondent) (Withdrawn) 


1908-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. Aldan 
Construction Limited (Respondent) (Withdrawn) 








1909-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. Agri- 
gento Group (672259 Ontario Ltd.) (Respondent) (Withdrawn) 


1910-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. Antinori 
Building Contractor Inc. (Respondent) (Withdrawn) 


1911-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. Top 
Commercial Concrete Forming Ltd. (Respondent) (Withdrawn) 


1919-86-M: Local 787 of the United Association of Journeymen and Apprentices of the Plumbing and Pipefit- 
ting Industry of the United States and Canada (Applicant) v. Lake Refrigeration Inc. (Respondent) 
(Withdrawn) 


1920-86-M: Local 787 of the United Association of Journeymen and Apprentices of the Plumbing and Pipefit- 
ting Industry of the United States and Canada (Applicant) v. Sarnia Commercial & Industrial Refrigeration 
Ltd. (Respondent) (Withdrawn) 


1934-86-M: The United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry 
of the United States and Canada, Local Union 628 (Applicant) v. Copper Cliff Mechanical Contractors Lim- 
ited (Respondent) (Granted) 
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2002-86-M: International Brotherhood of Painters and Allied Trades, District Council #46 (Applicant) v. 
Busch Painting Limited (Respondent) (Withdrawn) 


2005-86-M: International Association of Heat and Frost Insulators and Asbestos Workers, Local 95 (Appli- 
cant) v. Vincent Cutler Insulation Inc. (Respondent) (Granted) 


2016-86-M: Labourer’s International Union of North America, Local 527 (Applicant) v. P. Atkinson Con- 
struction Ltd. (Respondent) (Withdrawn) 


2042-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Kleen-Way Con- 
struction Limited (Respondent) (Withdrawn) 


2043-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Tony Dimonte 
Drainage Ltd. (Respondent) (Withdrawn) 


2044-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Concord Concrete 
and Drain Inc. (Respondent) (Withdrawn) 


2045-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Pachino Construction 
Co. Ltd. (Respondent) (Withdrawn) 


2046-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. George Robson Con- 
struction Ltd. (Respondent) (Withdrawn) 
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LABOURERS’ UNION, LOCAL 607; RE ONTARIO PROVINCIAL CONFERENCE 
OF THE UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERI- 
CARE CENCANICONGRETE CIE Bae IMIDE D rece ceececee sera eee cer esceeeeeneeee eee 


Certification - Constitutional Law - Whether labour relations of fishing boat crews within provin- 
cial or federal jurisdiction - Whether fishing falls within statutory exclusions of hunting and 
trapping - Board having jurisdiction to hear application on basis that labour relations in 
fisheries is within provincial jurisdiction 


GREAT LAKES FISHERMEN AND ALLIED WORKERS’ UNION; RE OMSTEAD 
FOODS LIMITED ET AL ite. ccc ecsncseasvaesecnsesues-cuesess oceaeutiaeancs acnartecises eed eeen:aasemeed 


Certification - Construction Industry - Employer - Newsprint manufacturer using own work force 
to undertake construction project to improve quality of the newsprint - Whether employer 
operating a business in the construction industry 


ABITIBI-PRICE INC.; RE U.A., LOCAL 628; RE LOCAL UNION 1565-I.B.E.W.; RE 
C.P.U., LOCALS 67, 40, 32, 109, 90, 132, 134, 133, 239, 249; RE INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS, THUNDER BAY 
LODGE 1120 sons coaetses Soanaes cass tteetesaeanatnc cose aces toe) se ceeeeseeh eee eee ee rman tee eee 


Certification - Petition - Board reviewing its jurisprudence in relation to petitions - Insufficient 
evidence to establish the voluntariness of the petitions - Board member setting out guide- 
lines for valid petition 


CUSTOM FOAM SPECIALITIES LIMITED; RE UNITED RUBBER, CORK, LINO- 
LEUM AND PLASTIC WORKERS OF AMERICA, AFL-CIO-CLC; RE GROUP OF 
EMPLOYEES £2 ic siuatecesstesas code tvsltcee eeccavicuah teas seeuost taeda meewec ees stace ReemeCeaee tte testes 


Certification - Practice and Procedure - Reconsideration - Employer requesting Board reconsider 
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1685 
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1767 


1691 


1613 


1680 


Ill 


its direction that employer provide copies of its employee lists to the union prior to the next 
hearing date - Whether labour relations officer need be present when union examines list 


METROPOLITAN SEPARATE SCHOOL BOARD; RE C.U.P.E.; RE O.P.S.E.U.; RE 
ORES CATA Se terre een renee a aecens Mone Maen Mets See Oacitid, eee tne ans Mies htaeesh tan west aeehieeb nate 1733 


Certification Where Act Contravened - Bargaining Rights - Collective Agreement - Interference 
in Trade Unions - Unfair Labour Practice - Rubber plant moving from Quebec to Ontario 
without advance notice to union - Quebec employees terminated and not re-hired at new 
location - Whether plant relocation and hiring practices tainted by anti-union motive - 
Whether bargaining rights having extra-territorial effect - Whether collective agreement 
binding outside Quebec 


SERVAAS RUBBER COMPANY INC.; RE LE SYNDICAT DES EMPLOYES DE 
SER VAAS (CSN); RE R.W.D.S.U.; RE LA COMPAGNIE DE CAOUTCHOUC SER- 
MAAS INCSAN DARE A IAGAW ZON fen seers seers cee cede cco nae enere anser teen svee nated te geist 1780 


Charter of Rights and Freedoms - Collective Agreement - Unfair Labour Practice - Discharge of 
employee for failure to comply with collective agreement union shop clause - Employer and 
union not violating Act by enforcing union membership clause in collective agreement - 
Union security clause not violating Charter 


CARLTON CARDS LTD., C.P.U., DIETER PLAUTZ ET AL.; RE LESLIE A. 
VCS IDES Stastny cee rere etnies sees ven selon daa cinetieie tenet ol vine usutguee couenavbledsschstuee user vances 1673 


Charter of Rights and Freedoms - Duty to Bargain in Good Faith - Interference in Trade Unions - 
Strike - Unfair Labour Practice - Employer taking position in bargaining that striking 
employees would only be recalled to work in order of seniority as vacancies arose - Employ- 
er’s preference for maintaining strike replacements discriminating against striking employ- 
ees - Violation of ss.15, 64 and 66 - Employer having right to raise objection to reverse onus 
provision in Act as being contrary to s.15 of Charter - Distinction in reverse onus provision 
between employers and individuals who are not employers not contrary to s.15 of Charter 


SHAW-ALMEX INDUSTRIES LIMITED; RE UNITED STEELWORKERS OF 
vr Ric ARE GROUPOP EMPLOY BES. (Foden... .08:scaehinete seth sucheneses scores see vaneaee 1800 


Collective Agreement - Bargaining Rights - Certification Where Act Contravened - Interference 
in Trade Unions - Unfair Labour Practice - Rubber plant moving from Quebec to Ontario 
without advance notice to union - Quebec employees terminated and not re-hired at new 
location - Whether plant relocation and hiring practices tainted by anti-union motive - 
Whether bargaining rights having extra-territorial effect - Whether collective agreement 
binding outside Quebec 


SERVAAS RUBBER COMPANY INC.; RE LE SYNDICAT DES EMPLOYES DE 
SER VAAS (CSN); RE R.W.D.S.U.; RE LA COMPAGNIE DE CAOUTCHOUC SER- 
MAASINGTANDIREAT TAUZON rec sessesscser acetcaaueedereddesednacestsenseenesssisess ges seencs 1780 


Collective Agreement - Charter of Rights and Freedoms - Unfair Labour Practice - Discharge of 
employee for failure to comply with collective agreement union shop clause - Employer and 
union not violating Act by enforcing union membership clause in collective agreement - 
Union security clause not violating Charter 


CARLTON CARDS LTD., C.P.U., DIETER PLAUTZ ET AL.; RE LESLIE A. 
INVANIDERS corre. csntnnctat scenes cece er serene tete mee nthe tose shesicllrn Susee Seog wands ae eaaee esos (a 1673 


Collective Agreement - Construction Industry Grievance - Whether pipeline distribution agree- 
ment or mainline agreement applicable to project in issue - Project consisting of construc- 
tion of section of natural gas pipeline between regulating station and Consumers Gas sta- 


IV 


tion - Agreement unambiguous - Project involving the construction of distribution pipeline - 
Grievance dismissed because distribution agreement complied with 


ROBERT B. SOMERVILLE COMPANY LIMITED; RE U.A., LOCAL 46 ................ 


Constitutional Law - Certification - Whether labour relations of fishing boat crews within provin- 
cial or federal jurisdiction - Whether fishing falls within statutory exclusions of hunting and 
trapping - Board having jurisdiction to hear application on basis that labour relations in 
fisheries is within provincial jurisdiction 


GREAT LAKES FISHERMEN AND ALLIED WORKERS’ UNION; RE OMSTEAD 
FOODS LIMITED ET AL giao oan cbacashssaaeeacsiantdentaeae ses tae ssslssaieeitees co dueeloseitnsse tacts 


Construction Industry - Bargaining Unit - Certification - Applicant seeking certification in two 
Board geographic areas while employees only existing in one - Geographic area in which no 
employees were employed as of the application date is not an appropriate geographic area 
within the meaning of s.144(1) 


E/E FRADEMA MASONRY; RE INTERNATIONAL UNION OF BRICKLAYERS 
AND/ALLIEDICRABTSMEN LOCAL ICANA D Agancce tse seer siesta senate eeese reise 


Construction Industry - Bargaining Unit - Certification - Certification sought for a single all 
employee bargaining unit to include both employees engaged in construction work away 
from the employer’s premises as well as employees engaged in non-construction work at 
employer’s factory - Separate construction and non-construction units appropriate because 
there is no common work force 


METRO RAILING LTD.; RE CARPENTERS’ UNION, LOCAL 27.....................00006 


Construction Industry - Bargaining Unit - Certification - Practice and Procedure - Whether trade 
unions other than applicant and intervener should have been given notices of the appli- 
cation and hearing - Issue depending on whether applicant is an affiliated bargaining agent - 
Whether applicant required to represent all trades employed by the respondent on the 
application date if the applicant is not an affiliated bargaining agent 


PROJECTA ENGINEERING AND CONSTRUCTION INC.; RE LUMBER AND 
SAWMILL WORKERS UNION, LOCAL 2693 OF THE CARPENTERS’ UNION; RE 
LABOURERS’ UNION, LOCAL 607; RE ONTARIO PROVINCIAL CONFERENCE 
OF THE UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERI- 
CA; RE'CENCAN CONCRETE) & TILE EIMIVED i War.ceaes. cuneate. teetne a staeen eater 


Construction Industry - Certification - Employer - Newsprint manufacturer using own work force 
to undertake construction project to improve quality of the newsprint - Whether employer 
operating a business in the construction industry 


ABITIBI-PRICE INC.; RE U.A., LOCAL 628; RE LOCAL UNION 1565-I.B.E.W.; RE 
C.P.U., LOCALS 67, 40, 32, 109, 90, 132, 134, 133, 239, 249; RE INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS, THUNDER BAY 
LODGE 1120 ss.tcuctatcen stage Paeeuct re ple nsaiwecleeeetenamne a aee ences atten stem eee eee Meee 


Construction Industry Grievance - Collective Agreement - Whether pipeline distribution agree- 
ment or mainline agreement applicable to project in issue - Project consisting of construc- 
tion of section of natural gas pipeline between regulating station and Consumers Gas sta- 
tion - Agreement unambiguous - Project involving the construction of distribution pipeline - 
Grievance dismissed because distribution agreement complied with 


ROBERT B. SOMERVILLE COMPANY LIMITED; RE U.A., LOCAL 46 ................ 
Construction Industry Grievance - Employer and MCAT bound by two collective agreements 


with applicant union - Employer violating collective agreements by failing to remit dues, 
welfare payments, etc. - Collective agreements containing guarantee by MCAT on all mon- 


1773 
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1731 


1767 


1613 
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etary provisions - Guarantee not enforceable - Union failing to exhaust other remedies 
against employer 


PARENT MASONRY LIMITED AND THE MASONRY CONTRACTORS’ ASSOCIA- 
TION OF TORONTO INC.; RE THE BRICKLAYERS, MASONS INDEPENDENT 
HINION'TOR CANADA, OCA Dain sencskccenticsscssmesvc cere notes sbtteet loatcaecsseesseva ves 


Discharge for Union Activity - Remedies - Unfair Labour Practice - Pattern of anti-union conduct 


aimed at union supporters - Unfair labour practice complaints settled but complainant har- 
assed and discharged a second time - Breach of ss.64, 66 and two settlements which 
included a no reprisal clause - Remedies including reinstatement with full wages, posting, 
and order that employer provide copy of decision to all employees 


JACMORR MANUFACTURING LIMITED; RE U.F.C.W. 000... cece ccc eec neces ce eee eee eens 


Discharge for Union Activity - Unfair Labour Practice - Chief union organizer discharged on day 


Duty 


of certification hearing - Organizer terminated solely for his threatening behaviour and rac- 
ist remarks - Complaint dismissed 


OLYMPIA FLOOR & WALL TILE CO., OLYMPIA & YORK DEVELOPMENTS 
LIMITED C.O.B. AS, AND JOE SCHOCHET; RE LABOURERS’ UNION, LOCAL 


of Fair Representation - Evidence - Unfair Labour Practice - Discharged employee with 
limited English signed letter of resignation at meeting with grievance settlement officer - 
Union acted arbitrarily by not ensuring that employee understood what he was signing - 
Grievance settlement officer not compellable and settlement efforts privileged based on 
common law 


PELLERITI, CARMELO; RE HOTEL AND RESTAURANT EMPLOYEES’ AND 
BARTENDERS’ INTERNATIONAL UNION; RE CARA OPERATIONS LIMITED; 
REIMINISTRYZORIE AB OUR eer aretrccsssaidenas dome taesectscue steanes ose sese oe jaameiseucune wee ees 


Duty to Bargain in Good Faith - Charter of Rights and Freedoms - Interference in Trade Unions - 


Duty 


Strike - Unfair Labour Practice - Employer taking position in bargaining that striking 
employees would only be recalled to work in order of seniority as vacancies arose - Employ- 
er’s preference for maintaining strike replacements discriminating against striking employ- 
ees - Violation of ss.15, 64 and 66 - Employer having right to raise objection to reverse onus 
provision in Act as being contrary to s.15 of Charter - Distinction in reverse onus provision 
between employers and individuals who are not employers not contrary to s.15 of Charter 


SHAW-ALMEX INDUSTRIES LIMITED; RE UNITED STEELWORKERS OF 
AMERICAZRE, GROUROBREMPEOYEES so sacers esas icei nad: saitsaesessssnese nes mcenemtaiiechans 


to Bargain in Good Faith - First Contract Arbitration - Health and Safety - Lock-out - 
Unfair Labour Practice - Supervision of union activist for contacting health and safety 
inspector breach of OHSA and motivated by anti-union animus - Surface bargaining breach 
of duty to bargain in good faith - Lock-out motivated by desire to punish employees for 
exercising statutory rights unlawful - Pervasive pattern of unfair labour practices one reason 
Board considers relevant under s.40a(2)(d) in directing settlement of first collective agree- 
ment - Union and employees awarded compensation for losses during lock-out and dam- 
ages for breach of duty to bargain in good faith 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
TN POGRAPHICAL UNION, LOCAL 91) RE RICK. BEST viascors-deacsesieaasedaneaseuse ovens 


Employer - Certification - Construction Industry - Newsprint manufacturer using own work force 
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VI 


to undertake construction project to improve quality of the newsprint - Whether employer 
operating a business in the construction industry 


ABITIBI-PRICE INC.; RE U.A., LOCAL 628; RE LOCAL UNION 1565-I.B.E.W.; RE 
C.P.U., LOCALS 67, 40, 32, 109, 90, 132, 134, 133, 239, 249; RE INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS, THUNDER BAY 
LODGE 11120 sai eensdack cc ooeene eee aes ae ena en ee SNE oe n OUR cette tas Suen a oa RERE oe Sree ee eT ee 


Evidence - Duty of Fair Representation - Unfair Labour Practice - Discharged employee with 


limited English signed letter of resignation at meeting with grievance settlement officer - 
Union acted arbitrarily by not ensuring that employee understood what he was signing - 
Grievance settlement officer not compellable and settlement efforts privileged based on 
common law 


PELLERITI, CARMELO; RE HOTEL AND RESTAURANT EMPLOYEES’ AND 


BARTENDERS’ INTERNATIONAL UNION; RE CARA OPERATIONS LIMITED; 
RE MINISTRY(OP LABOUR Ninn. ancuserseetccne suena tetelaceestetent .avectemscceceen sat aaceceeteeeeems 


First Contract Arbitration - Duty to Bargain in Good Faith - Health and Safety - Lock-out - 


Unfair Labour Practice - Suspension of union activist for contacting health and safety 
inspector breach of OHSA and motivated by anti-union animus - Surface bargaining breach 
of duty to bargain in good faith - Lock-out motivated by desire to punish employees for 
exercising statutory rights unlawful - Pervasive pattern of unfair labour practices one reason 
Board considers relevant under s.40a(2)(d) in directing settlement of first collective agree- 
ment - Union and employees awarded compensation for losses during lock-out and dam- 
ages for breach of duty to bargain in good faith 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
TYPOGRAPHICAL UNION, LOCAL 91:.RE RICK BESU 02. oucdecss.scsussseeneeesen sienna 


First Contract Arbitration - Interest Arbitration - Concept of final offer selection not applicable 


under s.40a - Collective agreement not reflecting relative strengths of bargaining positions 
of the parties 


EGAN VISUAL INC.; RE CARPENTERS’ UNION, LOCAL 2679 ............cc cee ceeeeeee eens 


Health and Safety - Whether supervisor having status to bring complaint under s.24 of the OHSA 


- Complaint dismissed for failure to provide adequate particulars 


NORTH HALTON ASSOCIATION FOR THE MENTALLY RETARDED, THE, 
DAVID WILLIAMS, AND AUDREY MICHELL; RE JOHN O’NEILL..................... 


Health and Safety - Duty to Bargain in Good Faith - First Contract Arbitration - Lock-out - 


Unfair Labour Practice - Suspension of union activist for contacting health and safety 
inspector breach of OHSA and motivated by anti-union animus - Surface bargaining breach 
of duty to bargain in good faith - Lock-out motivated by desire to punish employees for 
exercising statutory rights unlawful - Pervasive pattern of unfair labour practices one reason 
Board considers relevant under s.40a(2)(d) in directing settlement of first collective agree- 
ment - Union and employees awarded compensation for losses during lock-out and dam- 
ages for breach of duty to bargain in good faith 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
TYPOGRAPHICAL UNION, LOCAL 91 RE RICK BEST. crc ncecsh as. caneceedscoat ie eeces 


Health and Safety - Lock-out - Strike - City sanitation workers collectively refusing to wear safety 


vests - Work stoppage continuing for several days - Employee conduct constituting strike 
rather than bona fide refusal to work because of safety concerns - No remedial direction 
other than declaration of unlawful strike 


TORONTO, THE CORPORATION OF THE CITY OF; RE TORONTO CIVIC 
EMPLOYEES UNION, LOCAL NO. 43, C.U.P.E.; REJOHN MCLENNAN, ET AL... 
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Interest Arbitration - First Contract Arbitration - Concept of final offer selection not applicable 
under s.40a - Collective agreement not reflecting relative strengths of bargaining positions 
of the parties 


EGAN VISUAL INC.; RE CARPENTERS’ UNION, LOCAL 2679 ...........:.0ccsrceeeoweees 1687 


Interference in Trade Unions - Bargaining Rights - Certification Where Act Contravened - Col- 
lective Agreement - Unfair Labour Practice - Rubber plant moving from Quebec to 
Ontario without advance notice to union - Quebec employees terminated and not re-hired 
at new location - Whether plant relocation and hiring practices tainted by anti-union motive 
- Whether bargaining rights having extra-territorial effect - Whether collective agreement 
binding outside Quebec 


SERVAAS RUBBER COMPANY INC.; RE LE SYNDICAT DES EMPLOYES DE 
SER VAAS (CSN); RE R.W.D.S.U.; RE LA COMPAGNIE DE CAOUTCHOUC SER- 
MAA SINCTANDIRE AL TAD ZONG ere tmepaciacinsee dureenerartiee tas sata aatisenadesbsiqnecabsestouninetss 1780 


Interference in Trade Unions - Charter of Rights and Freedoms - Duty to Bargain in Good Faith - 
Strike - Unfair Labour Practice - Employer taking position in bargaining that striking 
employees would only be recalled to work in order of seniority as vacancies arose - Employ- 
er’s preference for maintaining strike replacements discriminating against striking employ- 
ees - Violation of ss.15, 64 and 66 - Employer having right to raise objection to reverse onus 
provision in Act as being contrary to s.15 of Charter - Distinction in reverse onus provision 
between employers and individuals who are not employers not contrary to s.15 of Charter 


SHAW-ALMEX INDUSTRIES LIMITED; RE UNITED STEELWORKERS OF 
PRCA SE GROUMORE MPLO YERES Ji co:cctsereeocsneter stares saves dumaewn siddae viguese vais 1800 


Lock-out - Duty to Bargain in Good Faith - First Contract Arbitration - Health and Safety - 
Unfair Labour Practice - Suspension of union activist for contacting health and safety 
inspector breach of OHSA and motivated by anti-union animus - Surface bargaining breach 
of duty to bargain in good faith - Lock-out motivated by desire to punish employees for 
exercising statutory rights unlawful - Pervasive pattern of unfair labour practices one reason 
Board considers relevant under s.40a(2)(d) in directing settlement of first collective agree- 
ment - Union and employees awarded compensation for losses during lock-out and dam- 
ages for breach of duty to bargain in good faith 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
iMeLOGRAPRHICALRUNION  EOCAL SIRE RICK BE SIR terse. cneuc ser s-tacvensesenees eens 1628 


Lock-out - Health and Safety - Strike - City sanitation workers collectively refusing to wear safety 
vests - Work stoppage continuing for several days - Employee conduct constituting strike 
rather than bona fide refusal to work because of safety concerns - No remedial direction 
other than declaration of unlawful strike 


TORONTO, THE CORPORATION OF THE CITY OF; RE TORONTO CIVIC 
EMPLOYEES UNION, LOCAL NO. 43, C.U.P.E.; RE JOHN MCLENNAN, ET AL... 1834 


Petition - Certification - Board reviewing its jurisprudence in relation to petitions - Insufficient 
evidence to satisfy onus on the objecting employees to establish the voluntariness of the 
petitions - Board member setting out guidelines for valid petition 


CUSTOM FOAM SPECIALITIES LIMITED; RE UNITED RUBBER, CORK, LINO- 
LEUM AND PLASTIC WORKERS OF AMERICA, AFL-CIO-CLC; RE GROUP OF 
ELLEN G8) ERS Sal ihr am Fe Ye AS Re RES RR eR ee ee 1680 


Practice and Procedure - Bargaining Unit - Certification - Construction Industry - Whether trade 
unions other than applicant and intervener should have been given notices of the appli- 
cation and hearing - Issue depending on whether applicant is an affiliated bargaining agent - 


VII 


Whether applicant required to represent all trades employed by the respondent on the 
application date if the applicant is not an affiliated bargaining agent 


PROJECTA ENGINEERING AND CONSTRUCTION INC.; RE LUMBER AND 
SAWMILL WORKERS UNION, LOCAL 2693 OF THE CARPENTERS’ UNION; RE 
LABOURERS’ UNION, LOCAL 607; RE ONTARIO PROVINCIAL CONFERENCE 
OF THE UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERI- 
CA; RE CENCANICONCRED@E’& TIP ESEIMIT BD yarns. ccsctiseceaseeeen tans ctdseetanstescees 


Practice and Procedure - Certification - Reconsideration - Employer requesting Board reconsider 
its direction that employer provide copies of its employee lists to the union prior to the next 
hearing date - Whether labour relations officer need be present when union examines list 


METROPOLITAN SEPARATE SCHOOL BOARD; RE C.U.P.E.; RE O.P.S.E.U.; RE 
OVE: GTA wei ogc enensacanine sia de peer ada talcte eouarsice set ects se pou eee ee gam ole ceaee sah eoeiaeee cae aceasta 


Practice and Procedure - Pre-hearing Vote - Party requesting pre-hearing representation vote by 
mail must provide reasons - Board suggesting guidelines to determine question of the num- 
ber, location, and hours of operation of polls for vote of occasional teachers 


OTTAWA BOARD OF EDUCATION, THE; REI O2P.S je Be rca sce aseceiaceestreeceee ec 


Pre-hearing Vote - Bargaining Unit - Related Employer - Declaration of related employer unnec- 
essary - Articles of Amalgamation indicating the three respondents had amalgamated - Res- 
pondents each having a collective agreement with the incumbent union - Determination of 
voting constituencies for pre-hearing vote - Whether ballot boxes should be sealed 


PLASTICS CMP LIMITED; RE C.A.W.-CANADA; RE CEMENT, LIME, GYPSUM & 
ALLIED WORKERS, A DIVISION OF THE BOILERMAKERS UNION; RE 
KAWARTHA MOULDING LIMITED; RE PETERBOROUGH PLASTIC PAINTERS 
LIMITED 3 es ouecent cata ccns actin occa bites sete nittncmecine stinune ane sete atienrinc ot slog sere celce te oitelelerr eaters secmatiets 


Pre-hearing Vote - Practice and Procedure - Party requesting pre-hearing representation vote by 
mail must provide reasons - Board suggesting guidelines to determine question of the num- 
ber, location, and hours of operation of polls for vote of occasional teachers 


OTTAWA BOARD OF EDUCATION, THE; RE O.P.S.T.F. ...... cece esee eee ec cence eens 


Reconsideration - Certification - Practice and Procedure - Employer requesting Board reconsider 
its direction that employer provide copies of its employee lists to the union prior to the next 
hearing date - Whether labour relations officer need be present when union examines list 


METROPOLITAN SEPARATE SCHOOL BOARD; RE C.U.P.E.; RE O.P.S.E.U.; RE 
OB CoTi Ar a iiss ea siide Sasso Dine aotian ee andes Sout bide aleal Rae apie oleae coe ante gaan ea eee eR ATC Ree 


Related Employer - Bargaining Unit - Pre-hearing Vote - Declaration of related employer unnec- 
essary - Articles of Amalgamation indicating the three respondents had amalgamated - Res- 
pondents each having a collective agreement with the incumbent union - Determination of 
voting constituencies for pre-hearing vote - Whether ballot boxes should be sealed 


PLASTICS CMP LIMITED; RE C.A.W.-CANADA; RE CEMENT, LIME, GYPSUM & 
ALLIED WORKERS, A DIVISION OF THE BOILERMAKERS UNION; RE 
KAWARTHA MOULDING LIMITED; RE PETERBOROUGH PLASTIC PAINTERS 


Remedies - Discharge for Union Activity - Unfair Labour Practice - Pattern of anti-union conduct 
aimed at union supporters - Unfair labour practice complaints settled but complainant har- 
assed and discharged a second time - Breach of ss.64, 66 and two settlements which 
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1733 


1748 


1761 


1748 


1733 


1761 


IX 


included a no reprisal clause - Remedies including reinstatement with full wages, posting, 
and order that employer provide copy of decision to all employees 


JACMORR MANUFACTURING LIMITED; RE U.F.C.W. 20.0.0... cece cece nee neeeee een enee 1709 


Strike - Charter of Rights and Freedoms - Duty to Bargain in Good Faith - Interference in Trade 
Unions - Unfair Labour Practice - Employer taking position in bargaining that striking 
employees would only be recalled to work in order of seniority as vacancies arose - Employ- 
er’s preference for maintaining strike replacements discriminating against striking employ- 
ees - Violation of ss.15, 64 and 66 - Employer having right to raise objection to reverse onus 
provision in Act as being contrary to s.15 of Charter - Distinction in reverse onus provision 
between employers and individuals who are not employers not contrary to s.15 of Charter 


SHAW-ALMEX INDUSTRIES LIMITED; RE UNITED STEELWORKERS OF 
AME RICATRESGROUPORSE MEE ONBES ie esa aac. saectes scans asere ce ese eeaariactemscaarseceee 1800 


Strike - Health and Safety - Lock-out - City sanitation workers collectively refusing to wear safety 
vests - Work stoppage continuing for several days - Employee conduct constituting strike 
rather than bona fide refusal to work because of safety concerns - No remedial direction 
other than declaration of unlawful strike 


TORONTO, THE CORPORATION OF THE CITY OF; RE TORONTO CIVIC 
EMPLOYEES UNION, LOCAL NO. 43, C.U.P.E.; RE JOHN MCLENNAN, ETAL... 1834 


Unfair Labour Practice - Bargaining Rights - Certification Where Act Contravened - Collective 
Agreement - Interference in Trade Unions - Rubber plant moving from Quebec to Ontario 
without advance notice to union - Quebec employees terminated and not re-hired at new 
location - Whether plant relocation and hiring practices tainted by anti-union motive - 
Whether bargaining rights having extra-territorial effect - Whether collective agreement 
binding outside Quebec 


SERVAAS RUBBER COMPANY INC.; RE LE SYNDICAT DES EMPLOYES DE 
SER VAAS (CSN); RE R.W.D.S.U.; RE LA COMPAGNIE DE CAOUTCHOUC SER- 
Re ASING AN DARE Aly TAU ZOINGS oes See sarees once sien aaee rw Acesbarteea ce sianen sae sacuaiea see 1780 


Unfair Labour Practice - Charter of Rights and Freedoms - Collective Agreement - Discharge of 
employee for failure to comply with collective agreement union shop clause - Employer and 
union not violating Act by enforcing union membership clause in collective agreement - 
Union security clause not violating Charter 


CARLTON CARDS LTD., C.P.U., DIETER PLAUTZ ET AL.; RE LESLIE A. 
INEDERISD Be SAS eps eee Se att no inci ee Ar a a Ore ar ee eee 1673 


Unfair Labour Practice - Charter of Rights and Freedoms - Duty to Bargain in Good Faith - 
Interference in Trade Unions - Strike - Employer taking position in bargaining that striking 
employees would only be recalled to work in order of seniority as vacancies arose - Employ- 
er’s preference for maintaining strike replacements discriminating against striking employ- 
ees - Violation of ss.15, 64 and 66 - Employer having right to raise objection to reverse onus 
provision in Act as being contrary to s.15 of Charter - Distinction in reverse onus provision 
between employers and individuals who are not employers not contrary to s.15 of Charter 


SHAW-ALMEX INDUSTRIES LIMITED; RE UNITED STEELWORKERS OF 
PRCA RERGROU POE EMPILO VERS j.\-c.cueasets, cin aaaimesnbesnswvse donee enneraans 1800 


Unfair Labour Practice - Discharge for Union Activity - Chief union organizer discharged on day 
of certification hearing - Organizer terminated solely for his threatening behaviour and rac- 
ist remarks - Complaint dismissed 


OLYMPIA FLOOR & WALL TILE CO., OLYMPIA & YORK DEVELOPMENTS 
LIMITED C.O.B. AS, AND JOE SCHOCHET; RE LABOURERS’ UNION, LOCAL 
Ns ee eer Set ee A ge Su ayia nig Pe aceon C ns that Saten eae cag iow seuen dmalngied gen 1744 


x 


Unfair Labour Practice - Discharge for Union Activity - Remedies - Pattern of anti-union conduct 
aimed at union supporters - Unfair labour practice complaints settled but complainant har- 
assed and discharged a second time - Breach of ss.64, 66 and two settlements which 
included a no reprisal clause - Remedies including reinstatement with full wages, posting, 
and order that employer provide copy of decision to all employees 


JACMORR MANUFACTURING LIMITED; RE U.F.C.W. ............csccecsecseeneeece eee eens 


Unfair Labour Practice - Duty of Fair Representation - Evidence - Discharged employee with 
limited English signed letter of resignation at meeting with grievance settlement officer - 
Union acted arbitrarily by not ensuring that employee understood what he was signing - 
Grievance settlement officer not compellable and settlement efforts privileged based on 
common law 


PELLERITI, CARMELO; RE HOTEL AND RESTAURANT EMPLOYEES’ AND 
BARTENDERS’ INTERNATIONAL UNION; RE CARA OPERATIONS LIMITED; 
RE MINISTRY OF LABOU Riri iii unccoecnmaceace nee eae quatre era nat mecca cnamaenttnee tee eee 


Unfair Labour Practice - Duty to Bargain in Good Faith - First Contract Arbitration - Health and 
Safety - Lock-out - Suspension of union activist for contacting health and safety inspector 
breach of OHSA and motivated by anti-union animus - Surface bargaining breach of duty 
to bargain in good faith - Lock-out motivated by desire to punish employees for exercising 
statutory rights unlawful - Pervasive pattern of unfair labour practices one reason Board 
considers relevant under s.40a(2)(d) in directing settlement of first collective agreement - 
Union and employees awarded compensation for losses during lock-out and damages for 
breach of duty to bargain in good faith 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
TFYPOGRAPHICAMUNION: LOCAL 919 RE-RICK BES Ties turaeeeseve tree cece eae enn 


Union Successor Status - Union members having one vote to amend constitution and approve 
merger with staff association - Separate vote required to permit merger - Application dis- 
missed 


WATERLOO, THE REGIONAL MUNICIPALITY OF; RE C.U.P.E.; RE THE STAFF 
ASSOCIATION WATERLOO COUNTY HEALTH UNIV. ..i2r.coeccc.cteciessceeeesee secon 
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0175-84-R The United Association of Journeymen and Apprentices of the Plumb- 
ing and Pipefitting Industry of the United States and Canada, Local Union 628, 
Applicant, v. Abitibi-Price Inc., Respondent, v. Local Union 1565 - International 
Brotherhood of Electrical Workers, Intervener #1, v. Canadian Paperworkers 
Union, Locals 67, 40, 32, 109, 90, 132, 134, 133, 239, 249, Intervener #2, v. Inter- 
national Association of Machinists and Aerospace Workers, Thunder Bay Lodge 
1120, Intervener #3 


Certification - Construction Industry - Employer - Newsprint manufacturer using own 
work force to undertake construction project to improve quality of the newsprint - Whether 
employer operating a business in the construction industry 


BEFORE: N. B. Satterfield, Vice-Chairman, and Board Members J. A. Ronson and H. Kobryn. 


DECISION OF N. B. SATTERFIELD, VICE-CHAIRMAN, AND BOARD MEMBER H. 
KOBRYN; December 24, 1986 


ig This application for certification was made under the construction industry provisions of 
the Labour Relations Act. 


2: The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Labour Relations Act and is an affiliated bargaining agent of a designated employee bargain- 
ing agency. Pursuant to the designation issued by the Minister under section 139(1) of the Act on 
May 14, 1982, the designated employee bargaining agency is the United Association of Journey- 
men and Apprentices of the Plumbing and Pipefitting Industry of the United States and Canada, 
and the Ontario Pipe Trades Council of the United Association of Journeymen and Apprentices of 
the Plumbing and Pipefitting Industry of the United States and Canada. 


3. The applicant seeks to be certified for its normal construction trade bargaining unit of 
plumbers, steamfitters and their respective apprentices, including welders engaged in the plumbing 
and steamfitting trade. The geographic scope of the unit it has proposed is the Province of Ontario 
with respect to the industrial, commercial and institutional (“ICI’’) sector of the construction 
industry and in the Board’s geographic area #22 with respect to all other sectors of the construc- 
tion industry. 


4. The applicant takes the position that the respondent operates a business in the construc- 
tion industry and is an employer of employees engaged in construction work in the ICI sector of 
the construction industry. The respondent describes its business as manufacturing newsprint and 
contends that it does not operate a business in the construction industry and is not an employer of 
employees engaged in work in the ICI sector of the construction industry. In the alternative, 
should the Board find that the respondent operates a business in the construction industry, the res- 
pondent takes the position that its employees have performed the same or similar work for many 
years at its Mission Mill in Thunder Bay, Ontario, under the terms of its collective agreements with 
the intervener trade unions. Thus, were the Board to find the unit sought by the applicant to be 
appropriate, the application would constitute an attempt to carve out from the intervener trade 
unions’ existing bargaining units a unit comprised solely of the applicant’s normal trade. That cir- 
cumstance raises the issue of whether there are employees who at the times material to this appli- 
cation, were engaged in construction work in the ICI sector in the respondent’s other paper mills in 
Ontario. 
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Se The interveners Canadian Paperworkers Union, Locals 67, 40, 32, 109, 90, 132, 134, 
133, 239, 249 (“‘the CPU”’), International Association of Machinists and Aerospace Workers, 
Thunder Bay Lodge 1120 (‘‘the IAM”’) and Local Union 1565 - International Brotherhood of Elec- 
trical Workers (‘‘the IBEW’’) also take the position that, if the Board finds the respondent to be 
operating a business in the construction industry, they represent the respondent’s employees who 
perform construction work and such work is covered by their respective collective agreements with 
the respondent. The CPU claims to represent plumbers and steamfitters, the IAM claims to repre- 
sent welders and the IBEW claims to represent electricians. 


6. This decision deals with the issue of whether the respondent operates a business in the 
construction industry. The question of whether it is an employer of employees engaged in construc- 
tion work is implicit in the issue. The relevant sections of the Act are clause (f) of section 1(1) and 
clauses (b) and (c) of section 117. They provide as follows: 


1.-(1) In this Act, 


(f) “construction industry’”’ means the businesses that are engaged in constructing, alter- 
ing, decorating, repairing or demolishing buildings, structures, roads, sewers, water 
or gas mains, pipe lines, tunnels, bridges, canals or other works at the site thereof. 


* OK OK 


117. In this section and in sections 118 to 136, 


(b) “employee” includes an employee engaged in whole or in part in off-site work but 
who is commonly associated in his work or bargaining with on-site employees; 


(c) “employer” means a person who operates a business in the construction industry, and 
for purposes of an application for accreditation means an employer for whose employ- 
ees a trade union or council of trade unions affected by the application has bargaining 
rights in a particular geographic area and sector or areas or sectors or parts thereof. 


dis The applicant states in its application that the employees whom it seeks to represent are 
employed on the respondent’s top wire former project at its Mission Mill in Thunder Bay, Ontario. 
The respondent operates two other paper mills in Thunder Bay and still others elsewhere in Ontar- 
io. The top wire former project (‘the project’) was comprised of four components. These were 
described by Norman Jones, who was assistant mechanical superintendent of the mill during the 
project, as being: 


(1) installing the top wire former on the Fordinaire system; 

(2) the warm water system; 

(3) the white water system; and 

(4) the hot water rolls of the calender stack. 
The purpose of the project was to improve the finished quality of the newsprint produced on the 
mill’s paper machine. Jones told the Board that he was advised by his superiors that the work 


would be undertaken directly by the respondent and not let out to contract. Mill management sub- 
sequently decided to hire extra tradesmen for the project because its regular employees were pri- 
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marily occupied by their regular tasks of keeping the mill operating 24 hours per day, seven days a 
week. While this application is concerned with plumbers, steamfitters and welders, the respondent 
hired other trades, including for example, millwrights and electricians, for work on the project. 


8. The Board consistently describes an appropriate trade bargaining unit for the applicant 
and other local unions of the United Association of Journeymen and Apprentices of the Plumbing 
and Pipefitting Industry of the United States and Canada in terms of plumbers and steamfitters 
(and their respective apprentices). The applicant and respondent, on the other hand, referred to 
persons working at this trade as “pipefitters’”. For ease of reference, therefore, the Board will 
employ the term “‘pipefitter” in this decision when referring to the applicant’s trade. The term 
“welder”, unless the context requires otherwise, will be used in reference to persons employed as 
welders in the pipefitting trade. 


9: Regular mill tradesmen began preliminary work on the project shortly prior to April 1, 
1984. Pipefitters and welders were hired for the project at the beginning of April and this appli- 
cation was made April 17th. Pipefitters and welders hired for the project worked on it throughout 
its duration. The installation of the top wire former, the final phase of the project, began on Sep- 
tember 4, 1984, when the papermaking process was shut down for 19 days for this purpose. The 
hired pipefitters and welders began work on the warm water and white water systems components 
of the project and were on that work when this application was made. The other two components 
of the project had not been started. 


10. Jones told the Board that warm and white water are always involved in the papermak- 
ing process. White water is drawn off the process, stored and warm white water is reused at various 
stages of the process. If insufficient white water is available for reuse, from time to time it becomes 
necessary to introduce cold water which may cause the paper sheet to break. A break in the sheet 
causes a temporary shutdown in that part of the process with the attendant loss of production. 
Prior to April 1st, the mill had capacity for storing white water and reclaiming it for further use in 
the papermaking process. The purpose of the work on the warm and white water systems was to 
increase and improve the transportation and storage of white water, since one of the benefits of the 
top wire former project was to allow more white water to be drawn off the papermaking process 
than before as a result of a new foil system used jointly with the top wire former. The respondent 
adapted to this use existing storage facilities which had been used for other purposes. This phase of 
the project resulted in increased storage capacity for white water and a more efficient system of 
collecting, storing and returning warm white water. 


1. In order for the respondent to be able to transport surplus white water to storage and 
back into the operation when needed, it was necessary to install new piping and pumps and rework 
existing piping. Jones estimated the piping for the warm and white water systems to represent 15 
per cent of the total piping in the mill. The revised systems involved approximately 60 per cent new 
piping and 40 per cent original or reworked piping. Most of the piping work on the project was 
involved with its warm and white water components. David Brimmel’s evidence- in-chief for the 
applicant that there was over one mile of new piping installed was not seriously challenged. Gor- 
don Carr, another pipefitter, and Rick Hyter, a welder, who testified for the applicant also worked 
on this phase of the project. The work included cutting out and removing existing pipe, replacing it 
with new or reconditioned pipe, re-routing piping systems and installing new piping systems. Con- 
necting the piping and tying it into the vessels and equipment it supplied involved various kinds of 
welding. 


2. Jones, who has been an employee of the respondent for 37 years and assistant mechani- 
cal superintendent for 10 years described a number of projects carried out in the mill during the 
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past five years by its own tradesmen, including its pipefitters and welders, which involved the 
installation of piping for various purposes including improving the efficiency of the mill and the 
quality of its products, the welding of pipe joints and the hooking up of the piping to pumps and 
other equipment. The work was carried out under the CPU and IAM collective agreements. 


13: Respondent counsel’s argument in support of the contention that the respondent does 
not operate a business in the construction industry was made in three parts. First, that the work 
being undertaken at the respondent’s Mission Mill in Thunder Bay at the time material to this 
application is not work falling within the definition of construction industry in section 1(1)(f) of the 
Act when the words of the section are given a strict reading. Second, the work at issue is not con- 
struction industry work within the meaning of section 1(1)(f) if the Board examines the context in 
which the work in issue was performed, how work of a similar nature historically has been per- 
formed by the respondent and the industrial relations consequences of introducing building trades 
unions into the mill. Third, the respondent is not an employer in the construction industry within 
the definition of employer set out in section 117(c) of the Act. 


14. With respect to the first branch of his argument, counsel submits that, in order for there 
to be construction, the work activity alleged to be construction must be done on “... buildings, 
structures, roads, sewers, water or gas mains, pipe lines, tunnels, bridges [and] canals...;”. Coun- 
sel submits that the work in issue is work which was directed to the respondent’s paper machine 
and the systems which make up the papermaking process. Thus, the work was directed to the con- 
tents of the buildings which house that process and not the buildings themselves or any of the ele- 
ments, like the air handling system, which are a fixed part of the buildings, or to any of the objects 
included in the definition. For that reason, the work activity was not directed to the objects 
described by any of the nouns employed in the definition of construction industry in section 1(1)(f) 
of the Act. Nor did the work activity consist of “‘...constructing, altering, decorating, repairing or 
demolishing...”’. Therefore the work activity in issue does not fit within that definition and is not 
construction work. 


IS. The second branch of respondent counsel’s argument revolves around the distinction 
between repair work and maintenance work arising out of the reference to “‘repairing”’ in the sec- 
tion 1(1)(f) definition of construction industry, and the absence from it of the words ‘“‘maintaining”’ 
or ‘‘maintenance’’. Counsel cited the Board’s decision in The Master Insulators’ Association of 
Ontario Inc., [1980] OLRB Rep. Oct. 1477 as the authority for differentiating construction work 
(both new construction and repair) and maintenance work which is not construction. He points to 
paragraphs 28 and 29 of the decision quoted below as expressing the test for that differentiation: 


28. With the exception of the work performed at the premises of Fearman and the work on a 
new emergency shower and minor work in a change house at Stelco, the work performed by the 
employers who were named in this complaint was essentially similar in nature. In our view, the 
work at the premises of Fearman, which involved an addition to an existing facility and involved 
both relocation of producing units and the expansion of existing capacity, was clearly new con- 
struction. Similarly, the work on the emergency shower and change house at Stelco was an addi- 
tion for the safety and comfort of Stelco’s employees and represented new construction. This 
work is clearly within the industrial, commercial and institutional sector of the construction 
industry. The rest of the work referred to in the complaint was, for the most part, clearly work 
which sustained and maintained an operating facility and enabled that facility either to operate 
efficiently or to attain its designed or production capacity and is to be regarded as maintenance 
work. Maintenance work is to be distinguished from construction work which involves the 
addition to an existing facility or which will increase the designed or production capacity of an 
existing facility. However, in so far as there was work of new construction, which was purport- 
edly done under the maintenance agreement, it was a violation of section 134(a) of the Act. 


29. Maintenance work performed by the employers who were named in this complaint is in real- 
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ity part and parcel of the production and maintenance operations of the industrial clients for 
whom the work is performed. These industrial clients may, and frequently do, perform their 
own maintenance work with their own employees who are included in their own industrial bar- 
gaining units. In the context of the work affected by this complaint “‘maintenance”’ is difficult to 
distinguish from “‘repair’’. In our view, it is a question of the context of any given work and the 
degree of addition or subtraction of such work to an existing system or part of a system. Where 
the work assists in preserving the functioning of a system or part of a system, such work is 
maintenance work. Where the work is necessary to restore a system or part of a system which has 
ceased to function or function economically, such work is repair work. ‘““Maintenance”’ and “‘re- 
pair” are not mutually exclusive concepts, and lack of adequate maintenance will surely produce 
a situation where repair becomes inevitable. In our view, the performance of adequate and 
timely maintenance forestalls or reduces the requirement for repair. 


[emphasis added] 


Relying on the emphasized passage in paragraph 28, counsel submits that the project at the Mis- 
sion Mill did not increase either the designed or production capacity of the paper machine or the 
whole mill facility. The project’s purpose was to improve product quality, increase the storage and 
transportation capacity for warm and white water and reduce the amount of downtime on the 
paper machine. Therefore, it was work on the existing papermaking systems carried out for the 
purpose of maintaining and sustaining the mill facility. That, counsel argues, puts the work 
squarely within the type of work described as maintenance in paragraph 28 of the Master 
Insulators’ decision. At the same time, counsel argues since the project work was not for the pur- 
pose of increasing the designed or production capacity of the mill, it does not fit the definition of 
construction work in paragraph 28 or of repair work which is in paragraph 29. 


16. Furthermore, counsel’s argument continues, the Board recognized in Master Insulators’ , 
supra, that ‘““maintenance” and “repair” are not mutually exclusive concepts and that work alleged 
to be the one or the other had to be examined within the context in which it was performed. The 
context herein, counsel submits, is one of a long history of the respondent using its own mainten- 
ance forces at the Mission Mill to maintain the mill’s systems. Since the object of the work at issue 
here was to maintain the mill’s capacity and was being done by its own forces in the confines of the 
mill’s buildings, the Board should find it to be maintenance work. The fact that the Board has 
acknowledged that the context in which the work is being performed is important to deciding 
whether it is maintenance or repair calls for a case by case application of section 1(1)(f) of the Act. 
The respondent’s historical practice of performing the kind of work at issue with its own forces for 
the purpose of maintaining the mill’s productive capacity already was well established when the 
definition of construction industry was added to the Act. Therefore, in contextual terms, the Board 
has the latitude to find that such work is not captured by section 1(1)(f). 


i; The final aspect of the second branch of counsel’s argument is that the Board must con- 
sider the labour relations impact of its decision. A decision that the work is construction would 
allow construction unions into the mill and, because of the overlap between what is ‘“‘maintenance”’ 
and what is “repair”, would result in a flood of grievances over whether the work historically per- 
formed as maintenance was going to be performed under construction or industrial terms and con- 
ditions. 


18. The third and last branch of respondent counsel’s argument is that the respondent is not 
an employer as defined by section 117(c) of the Act which states that ‘‘ ‘employer’ means a person 
who operates a business in the construction industry,...”. In order for an employer to satisfy that 
definition, two conditions must be met. First, the employer must operate a business. Second, the 
business must be operated in the construction industry. So the phrases ‘‘operates a business” and 
“in the construction industry” must be given meaning and, in the case of the latter phrase, the 
meaning must relate to the section 1(1)(f) definition of “‘construction industry’. 
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19. Counsel contends that the Board’s jurisprudence dealing with the issue of whether an 
employer operates a business in the construction industry, beginning with Top’s Marina Motor 
Hotel, [1964] OLRB Rep. Jan. 583, have failed to analyze and give meaning to those two phrases, 
particularly the phrase ‘‘operates a business”. The fact that an employer is performing construction 
work does not satisfy section 117(c). The section requires more, counsel submits, and the more 
required is for the employer to be operating a business. That means that there must be a commer- 
cial purpose to the employer’s performance of construction work in order for the employer to be 
brought within the meaning of section 117(c). Counsel views the Tops Marina, decision, supra, as 
coming narrowly within that definition because, at the time the application for certification was 
made, the only “business” being operated was the one of constructing a motel. Counsel reads the 
Board’s decisions which have followed Tops Marina to have failed to give full meaning to the 
words “‘...operates a business in the construction industry...” because the Board has said there 
need not be a commercial purpose to the employer’s performance of the construction work for that 
activity to constitute “‘operating a business’’. As a result of that interpretation by the Board of sec- 
tion 117(c), it has brought enterprises under the construction industry provisions of the Act which 
are not in the construction business. That stretches unreasonably the meaning of the words 
‘*.,.operates a business in the construction industry...”’, and that would be the result on the facts of 
the instant case were the Board to find that the respondent, by performing work on the Mission 
Mill’s existing buildings, equipment and production systems which make up the paper machine, is 
operating a business in the construction industry. The respondent is in the papermaking business, 
that is the only business which it operates and the work at issue herein, even if found to be con- 
struction work, is and has always been an integral part of its papermaking business. That business 
is machinery intensive and requires on-going maintenance and upgrading of its equipment and 
processes. Therefore, when the respondent is engaged in on-going maintenance and upgrading 
work, it is engaged in the papermaking process, not construction. Thus, it is not operating a busi- 
ness in the construction industry when it is performing that work. 


20. Finally, counsel submits that the entire structure of the Labour Relations Act supports 
his interpretation of what ‘‘...operates a business in the construction industry...’ means in section 
117(c). The special provisions for the construction industry contained in sections 117 through 151 
of the Act are an attempt to recognize and deal with differences in the different bargaining envi- 
ronments of the construction industry and non-construction: different job skills, different econom- 
ics and different problems. The Board’s interpretation of what is “construction” seems to ignore 
that structure of the Act by bringing under the construction industry provisions non-construction 
enterprises to which the general provisions of the Act apply. One result is to bring employers who 
are not in construction business under the highly structured and centralized provincial bargaining 
regime of the Act when they have no commercial interest in construction. That result alone is suffi- 
cient reason, counsel contends, for the Board to re-evaluate its interpretation of section 117(c) 
enunciated in the Tops Marina line of cases because they pre-date the province-wide bargaining 
provisions of the Act. For the respondent, another result of the Board’s interpretation of section 
117(c), could be separate bargaining units of construction trades such as pipefitters, millwrights, 
electricians, carpenters, etc., all working on the same paper machine. That result would be con- 
trary to the Board’s policy that it is desirable to avoid fragmenting the representation of employ- 
Ces, 


PA Counsel for the CPU and the IAM focused their arguments primarily on the Board’s 
jurisprudence which interprets the definition of “construction industry” in section 1(1)(f) of the 
Act. Mr. Moore for the IBEW was concerned from the outset mainly with findings the Board 
would be called upon to make respecting whether the work affected by the application was work in 
the construction industry and whether the Board’s findings would impinge upon how its collective 
agreements with the respondent and the Electrical Contractors Association of Ontario defined 
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maintenance and construction work. He was satisfied that any findings the Board might make in 
this case would not have an adverse precedential impact on the IBEW’s interests. 


22: CPU counsel divided the Board’s decisions, exclusive of the Master Insulators’ decision, 
supra, dealing with sections 1(1)(f) and 117(c) into two groups: the cases where there is no history 
of any bargaining relationship between parties to the dispute; and, the cases where there has been 
a tri-partite, pre-existing arrangement amongst the parties respecting the work in question. The 
first group is made up of the Tops Marina line of cases where the threshold issue was whether the 
employer operated a business in the construction industry. The second group is composed of two 
subgroups. One subgroup is made up of decisions arising out of requests for a cease and desist 
order where there were allegations of a selective strike under the province-wide bargaining provi- 
sions of the Act. The other subgroup is made up of applications for certification under the con- 
struction industry provisions of the Act by building trades unions seeking to represent employees 
of municipal employers where those employers already were in a collective bargaining relationship 
with another trade union. 


2D. CPU counsel’s analysis of the Tops Marina group of cases is that none of them were 
decided in the context of a pre-existing bargaining relationship. The applications were made in cir- 
cumstances where no other trade union claimed to have bargaining rights for any of the employees 
affected by the application. Thus, they readily may be distinguished from the instant case on the 
different context in which they were decided. Moreover, the Tops Marina decision, supra, the first 
Board decision to deal with the Act’s definition of construction industry, was the only decision in 
the group to deal with the distinction between maintenance work and construction work. That is 
another reason why the Board should not rely on the other cases in the group. The Board’s recog- 
nition in Tops Marina, supra, of that distinction is in its declaration that carpenters who might be 
engaged for maintenance work on the motel once it was in operation, would not be employees in 
the ‘“‘construction”’ unit of carpenters which the Board had found to be appropriate for collective 
bargaining. That is relevant to the instant case, counsel submits, because if the Board finds that the 
work in issue herein is maintenance work, it would not be construction industry work pursuant to 
section 1(1)(f). That would be sufficient to dispose of the application. 


24. With respect to those cases in the second group arising out of requests for cease and 
desist orders, counsel argues that they are distinguished from this case by two important elements. 
In almost all of these cases, according to counsel, the parties to the application were involved in 
bargaining relationships flowing from the construction industry provisions of the Act. They had 
historically treated the work which was the subject of the applications as work to be performed 
under construction industry conditions. In other words, there was a pre-existing consensus that the 
work was construction work. The applications were brought when the parties entered into an 
arrangement to perform it as maintenance work, departing from their historical treatment of the 
work. There is no similar history in this case of the respondent having treated the work in issue as 
construction work. Those differences in context provide sufficient reason for the Board not to rely 
on this group of cases. 


25: Counsel acknowledges that the Board’s decisions in the second group which involve 
building trades unions and municipal employers are marginally relevant to the instant case, but 
only insofar as the Board’s interpretation of sections 1(1)(f) and 117(c) were made in the context of 
an application for certification. Counsel claims, however, that the facts of these cases do not dis- 
close any pre-existing bargaining relationship respecting the work in dispute. Furthermore, in some 
decisions involving a third party intervener, the facts show there to be a pre-existing relationship 
between the employer and the applicant to have the applicant’s members perform the work in issue 
under construction industry conditions, all made possible by some appropriate arrangement 
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between the employer and the trade union intervener. By way of example, counsel cited three 
Board decisions from this subgroup as supporting his analysis: The Corporation of the City of 
Toronto, [1978] OLRB Rep. Dec. 1145; The Municipality of Metropolitan Toronto, [1980] OLRB 
Rep. Jan. 62; and The Board of Education for the City of Windsor, [1983] OLRB Rep. May 831. 


26. Counsel submits that, for all of those reasons, the instant case differs significantly from 
the cases in both groups and leaves the Board with the tests set out in paragraphs 28 and 29 of its 
Master Insulators’ decision, supra. He also adopts respondent counsel’s argument that the evidence 
before the Board does not support a conclusion that the work in issue is either new construction or 
repair within the meaning of section 1(1)(f) as the Board has interpreted it in Master Insulators. 
Counsel argues further that the Master Insulators’ decision recognizes that there is no bright line 
test for distinguishing work which is repair, therefore construction, from maintenance and there- 
fore not construction. It is fundamental, therefore, for the Board to have particular regard to the 
fact that the work in issue is functionally similar to work historically performed by the respondent 
with mill forces under collective agreements with the three interveners; it was the respondent’s 
intention from the beginning to perform the work in accordance with the existing collective agree- 
ments; and the work was performed within the confines of the existing mill facility without increas- 
ing the designed or production capacity of the facility, or the purpose of its existing operating sys- 
tems. 


aie Thus, counsel contends, there was a pre-existing arrangement for the work to be per- 
formed under existing collective agreements, within a pre-existing bargaining relationship, for the 
purpose of maintaining and sustaining the mill processes. Even if the Board should ultimately find 
that the pattern of bargaining between the respondent and interveners did not capture the work in 
question, when deciding whether the work was work in the construction industry or something 
else, it is open to the Board to conclude that the parties themselves have recognized a demarcation 
line between maintenance work and construction industry work. Therefore, just as the Board 
refused, in the cease and desist subgroup of cases referred to above, to define as maintenance work 
the same kind of work which the parties previously had treated as construction work within the 
context of an established construction industry bargaining pattern, by analogy with those cases, the 
Board reasonably could apply the Master Insulators’ test for maintenance work and conclude that 
the work in issue is not construction work. In doing so, the Board simply would be recognizing that 
this particular respondent, within this particular industry, papermaking, and the three interveners 
have treated the work in issue as maintenance work within the context of their pre-existing bar- 
gaining relationships. Such a conclusion would leave their bargaining relationships undisturbed and 
would avoid the disruption which inevitably would occur, according to counsel, if the applicant and 
other building trades unions were injected into the bargaining relationship. This was by way of ref- 
erence to problems to which respondent counsel had alluded respecting the potential for griev- 
ances and work jurisdiction disputes, if work which the parties have historically treated as mainten- 
ance work must be done under construction industry collective agreements, by employees 
represented by building trades unions. 


28. IAM counsel’s review of the evidence and Board decisions generally supports the argu- 
ments advanced by CPU counsel, but he asked the Board to have particular regard to the potential 
disruption of the collective bargaining relationships that would result from a finding that the work 
in issue is work in the construction industry as defined in section 1(1)(f) of the Act. At least half a 
dozen of the trades represented by the interveners at the Mission Mill have their counterparts in 
the building trades. Therefore, if the Board finds the work in issue to be work in the construction 
industry and, as a result, the applicant gains bargaining rights for pipefitters and welders doing 
construction work, it could lead to the whole bargaining system at the Mission Mill unravelling. 
Where, as here, the applicant has the onus of proving that the work in issue is work in the con- 
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struction industry and the respondent operates a business in the construction industry, and where 
there is no clear demarcation between maintenance work and construction, it is particularly appro- 
priate for the Board to consider the impact of its ultimate determination on existing bargaining rel- 
ationships at the mill. 


29. The Board will deal first with the argument that the work in issue does not fit within the 
literal meaning of the definition of construction industry in section 1(1)(f) of the Act. The relevant 
facts are that the work being performed by the employees affected by this application, at the times 
material to it being filed with the Board, involved the warm and white water systems of the paper- 
making process at the respondent’s Mission Mill. The work involved, generally, such things as dis- 
connecting and removing pipe, installing pipe and connecting it to existing piping systems, existing 
and new pumps, storage vessels and other equipment. There is no doubt that the piping, pumps, 
storage vessels and other equipment were affixed to the buildings which are part of the mill. Thus 
they are a part of the building housing them and are to be considered part of the land. In this 
respect see the Board’s decision in Arcan Eastern Ltd. [1969] OLRB Rep. Apr. 141 at paragraphs 
5 and 6, and M. G. Burke Investments Limited, Board File No. 0640-76-R, an unreported decision 
which issued February 28, 1977. 


30. The Board was dealing in the latter decision, with certain work performed by electri- 
cians and electricians’ apprentices. It adopted the conclusion made in paragraph 6 of the Arcan, 
supra, decision that “‘... where an article is affixed to the land even slightly, such article is to be 
considered as part of the land.” in finding at paragraph 22 that some of the electricians and appren- 
tices ‘‘...were engaged in performing work as employees of the respondent within the construction 
industry.’”’. The Board made that finding after commenting as follows upon the work at paragraphs 
20 and 21: 


20. With regard to the first principal issue, the work of the electricians and electricians’ appren- 
tices involves the installation of wiring which is evidently attached to the various buildings, such 
as the Woolworth’s store and the Star Bottling plant. Their work also involved the installation of 
lighting in a private residence and running and strapping an electrical conduit. In addition, there 
were repairs to lights and electrical systems. It appears to the Board and we so find that the 
lighting systems, wiring and conduits are attached to buildings or structures. With respect to the 
repair of machinery and a belt on a conveyor it is not clear whether these items are attached to 
buildings or structures and accordingly the Board is not prepared to find that work on these 
items is work on fixtures rather than chattels. 


21. For the guidance of the parties the Board sets forth two general considerations concerning 
whether certain objects become fixtures or remain as chattels. Where an article is affixed to the 
land even slightly, such article is to be considered as part of the land. The onus of establishing 
that a given article is intended to remain as a chattel rather than a fixture lies on the party which 
contends that it is a chattel. See Holland v. Hodgson (1872) L.R. 7 C.P. 328, 335; Bain v. Brand 
(1876) 1 App. cas. 762; Haggert v. Brampton (1897) 28 S.C.R. 174; and Stack v. T. Eaton Co. 
(1902) 4 O.L.R. 335, 1 O.W.R. 511. In addition, for a discussion of what constitutes a fixture, 
chattels which do not become fixtures and chattels which do not becomé fixtures [sic] - see Wil- 
liams’, The Canadian Law of Landlord and Tenant (1973), pps 573-580. In this regard see also 
DiCastri, The Law of Vendor and Purchaser (1976), pps 21-22. 


Bile The Board finds, therefore, that the work being done in the instant case is being done 
to at least one of the objects, “‘buildings”, of the work activity described in section 1(1)(f). The 
pipefitters were installing new piping; taking out existing piping, reworking and installing it; tying 
in new and reworked piping to existing piping systems and to new and existing pumps and other 
equipment, all in the nature of fixtures. To the extent that “‘constructing”’ includes “‘fitting togeth- 
er’, the pipefitters were engaged in constructing piping systems which became part of the respon- 
dent’s buildings. Therefore, the installation of the piping systems which were part of the warm and 
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white water components of the project is work which would fall within the meaning of 
‘« ..constructing... buildings...” in section 1(1)(f) of the Act. 


32: The respondent and interveners contend that the work in issue is not “‘constructing” 
because, on the facts, it is work which satisfies the definition of maintenance as set out in para- 
graph 28 of The Master Insulators’ decision, supra, and does not satisfy its definition of construc- 
tion work. According to those parties, that is because it was work done to an existing facility to 
sustain and maintain it and enable it to operate efficiently and not work which involved an addition 
to the mill or which increased its designed or production capacity. The Board agrees that the 
project, and in particular, its warm and white water components, was not an addition to the mill in 
the sense that adding a second paper machine, or adding equipment that would increase the ton- 
nage per shift would be. But that does not remove the work in issue from the realm of what might 
be construction and place it within the realm of what is maintenance. If maintenance work is to be 
defined by the purpose of sustaining and maintaining an existing facility, the purpose of the project 
goes well beyond sustaining and maintaining the mill’s papermaking operations. Its purpose is to 
improve the quality of newsprint produced by its paper machine. The purpose or object of the 
warm and white water components of the project is to improve and increase the transportation and 
storage capacity for warm and white water so as to realize the additional benefit of being able to 
draw off more warm and white water from the papermaking process. In turn, having more warm 
and white water available for use in the process will reduce the risk of lost production (i.e., the 
amount of downtime) because of breaks in the paper sheet. That is why those phases of the project 
were undertaken and any sustaining or maintaining of the papermaking process resulting from the 
project work is incidental to that purpose. 


33. Even so, would it be reasonable for the Board to conclude that the work is maintenance 
work, when viewed in the context of the respondent’s long history of having performed work which 
is functionally similar to the work in question, using its own mill forces represented by the inter- 
veners and working under the terms and conditions of their collective agreements and within the 
confines of the existing mill facility? The Board agrees with CPU counsel that the jurisprudence 
does not recognize a bright line test. The Board’s analysis of the distinction between repair and 
maintenance in Master Insulators’, supra, begins with the following observation at paragraph 21: 


The distinction between “maintenance” and “repair” in the construction industry is not one 
which is easily made. While section 1(1)(f) of the Act defines ‘“‘construction industry” and refers 
to “repairing”, the words “maintenance” and ‘“‘maintaining” do not appear in the Act.... 


Paragraph 22 of the decision acknowledges that the Board has regarded maintenance as not 
included in the section 1(1)(f) definition of construction industry. In spite of that acknowledge- 
ment, the Board’s uncertainty about what is maintenance and therefore not construction is demon- 
strated by these further references in paragraph 22 to some of the Board’s authorities on the issue: 


...[I]n The Board of Governors of The University of Western Ontario case, [1970] OLRB Rep. 
Oct. 776, the Board determined that the employer was not operating a business in the construc- 
tion industry because the employees who were the subject of an application for certification 
were engaged in maintenance rather than repair. In the Overhead Door Co. of Toronto Ltd. 
case, [1974] OLRB Rep. July 482, the Board examined the business of an employer who was 
engaged in the sale, distribution, installation, maintenance and warranty of various types of 
wood and metal doors and concluded that whether “‘maintenance”’ is to be considered as part of 
“construction industry” depends on the type of ‘“‘maintenance” being performed and on the 
context of a given employer’s operations. 


[emphasis added] 


The following extract from paragraph 29 of the Master Insulators’ decision quoted above reveals 
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similar difficulty on the part of the Board in that case in making the distinction between mainten- 
ance and repair: 


29. Maintenance work performed by the employers who were named in this complaint is in real- 
ity part and parcel of the production and maintenance operations of the industrial clients for 
whom the work is performed. These industrial clients may, and frequently do, perform their 
own maintenance work with their own employees who are included in their own industrial bar- 
gaining units. In the context of the work affected by this complaint “maintenance” is difficult to 
distinguish from “repair’’. 


[emphasis added] 


Nor is it necessary to look any further than the last two quotations to find support for the claim of 
counsel for the respondent, CPU and IAM that the context in which the work is done is significant 
in deciding whether the work falls within the section 1(1)(f) definition. The emphasized passages 
show the Board to have considered context to be an important factor. 


34. The facts about the work in the Master Insulators’ case which the Board found to be 
maintenance are that it involved the removal and replacement of insulating material on pipes, ves- 
sels and equipment in various industrial plants operated by clients of the contractors who were the 
employers of the persons doing the work. It was “‘part and parcel” of the production and mainten- 
ance operations of the clients and the kind of work which the clients frequently performed with 
their own forces. That was the context in which the Board found the work to be that which would 
sustain and maintain the clients’ facilities, therefore maintenance and not work which was needed 
““...to restore a system or part of a system which has ceased to function or function economical- 
ly,....”’, and therefore repair. In the instant case, while the work is being performed by the respon- 
dent’s own mill forces on its own equipment and has been described by the respondent and inter- 
veners as essential to the maintenance and upgrading of the papermaking systems of the mill, 
therefore, part and parcel of the papermaking process, the evidence does not support a conclusion 
that the work is being done to sustain and maintain the mill’s systems. Rather, the evidence is that 
it was being done to improve the quality of the newsprint, to increase the transportation and stor- 
age capacity of warm and white water and to reduce downtime. That is a substantial addition to 
these components of the mill’s paper machine. In this respect, it is interesting to note the view of 
the Board expressed at paragraph 29 of the Master Insulators’ decision, supra, when it was discuss- 
ing its dilemma of trying to distinguish maintenance and repair in the context of the work in evi- 
dence therein: 


...it is a question of the context of any given work and the degree of addition or subtraction of 
such work to an existing system or part of an existing system. 


While the Board was concerned there with trying to distinguish repair and maintenance, that view 
applies equally well to distinguishing maintenance from other types of work incorporated by the 
section 1(1)(f) definition of construction industry. In our view, the work performed on the warm 
and white water systems of the paper machine is an addition to those systems which goes signifi- 
cantly beyond preserving their functioning. That result is not altered merely because the parties 
themselves, in the past, may have treated functionally similar work as maintenance rather than 
construction. 


BS The arguments respecting the potential for more grievances, more disputes over work 
assignment and greater fragmentation of bargaining rights is irrelevant to a question of whether the 
work in question is work in the construction industry within the meaning of section 1(1)(f) of the 
Act. They may or may not be relevant to other matters in the ultimate disposition of the appli- 
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cation. The work is either maintenance work of a kind which, having regard for the nature of the 
work and the context in which it was being performed, should not be considered construction even 
though the definition of construction industry does not explicitly exclude maintenance, or it is con- 
struction work and not maintenance work at all. Either result would not change because the impact 
of deciding the question one way or another might create a greater potential for the type of prob- 
lem argued. 


36. The Board is not persuaded by the arguments of CPU counsel that, in deciding whether 
the work is maintenance or construction, the Board should distinguish the Tops Marina line of 
cases because they were not decided in a context of pre-existing bargaining rights, and that the 
Board could find the work in question to be maintenance within the principles of the Master 
Insulators’ decision because the respondent and interveners historically have treated it as mainten- 
ance. Those arguments might well apply, however, in the context of the issue as to whether the 
bargaining rights presently held by the interveners and the collective agreements containing those 
rights include the employees who perform the kind of work at issue. 


SHE Having regard to all of the foregoing, the Board finds that the work of removing old 
piping and installing new or reconditioned pipe, all of which is attached to the land, and connecting 
that piping to other existing piping, pumps, new and existing, and vessels for the purpose of 
improving and increasing the transportation and storage capacity of the warm and white water sys- 
tems of the mill’s papermaking process is constructing and altering buildings within the meaning of 
section 1(1)(f) of the Act. Therefore, it is work in the construction industry. 


aoe It remains, therefore, to decide the issue which the parties have framed as “whether the 
respondent operates a business in the construction industry”. The issue for the Board is more cor- 
rectly framed as whether the respondent is an employer within the meaning of section 117(c) of the 
Act. Since the section defines ‘“employer” as a person who operates a business in the construction 
industry, the definition of ‘‘construction industry” in section 1(1)(f) is brought into play. There- 
fore, the issue becomes one of whether the respondent operates a business “‘... that [is] engaged in 
constructing, altering, decorating, repairing or demolishing buildings, structures, roads, sewers, 
water or gas mains, pipelines, tunnels, bridges, canals or other works at the site thereof.”. In this 
respect, see the Board’s decision in Cedarhurst Paving Co. Limited, [1964] OLRB Rep. Dec. 442 
at p. 443. One of the questions to be decided by the Board in that case was whether the respondent 
fell within the definition of employer which is now part of section 117(c); that is ‘““employer’ means 
a person who operates a business in the construction industry.”’. The Board, having noted previ- 
ously that it was dealing ‘‘...only with one aspect of the construction industry, namely, the con- 
struction, alteration and repair of roads ...”, went on to state that, in order to be an employer 
within that definition, the respondent “‘...must operate a business which is engaged in constructing, 
altering or repairing roads...’ (emphasis added). 


39: The Board has just found the work being performed by the respondent’s employees 
who are affected by this application to be work coming within the section 1(1)(f) definition of con- 
struction industry. It is undisputed that the respondent operates a business. In the Board’s view, 
when that business includes the employment of employees to perform work coming within the defi- 
nition of construction industry, the business is engaged in the construction industry. The Board 
finds, therefore, that the respondent was a business engaged in constructing and altering buildings 
at the times material to this application. It follows, then, that the respondent was operating a busi- 
ness in the construction industry within the meaning of section 117(c) and, therefore, is an 
employer within the meaning of that section. 


40. That is what the Board has said in its decision in Tops Marina, supra, and many of the 
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cases which have followed it. The Board disagrees with respondent counsel’s contention that, in 
those decisions, the Board has failed to give full meaning to the words in section 117(c) 
‘*.,.operates a business in the construction industry...”’. That failure, counsel argues, stems from 
the fact the Board has held that there need be no commercial purpose to an employer’s perfor- 
mance of the construction work. To the extent that intending to make a profit is ““commercial pur- 
pose’”’, it would be correct to say that the Board has held it to be unnecessary for there to be a com- 
mercial purpose to the operation of a venture for it to be a business. (Kapuskasing Board of 
Education, [1972] OLRB Rep. June 587, at paragraph 4). The Board has also said that to be oper- 
ating a business that is engaged in construction does not require that the work be done for others 
rather than for the particular employer’s own purposes, or that the “‘construction”’ business be the 
primary or predominant business of the employer (Tops Marina, supra,); or the ‘“‘general nature”’ 
of the employer’s business (Loblaw Groceterias Co., Limited, [1969] OLRB Rep. June 392). That 
decision has particular relevance for the instant case. Loblaw’s employed construction trades to 
carry out alterations and renovations to its stores in Ontario. The Board acknowledged that the 
general nature of Loblaw’s business was the operation of retail supermarkets, but found that there 
was an “alteration and renovation” aspect to its business. That caused the Board to conclude that 
Loblaws was engaged in the construction industry as it is defined by the Act. By analogy, it may be 
said in the instant case that the general nature of the respondent’s business is papermaking, but 
there is a construction and alteration aspect to it as well. While that aspect of the respondent’s 
business may be an integral part of its papermaking business, as counsel argues it to be, that does 
not change the fact that the respondent operates a business which, in part at least, is engaged in 
construction. The Board has also found that being a municipal corporation rather than a business 
corporation does not preclude an employer from being a “‘business” engaged in construction work 
(The Municipality of Metropolitan Toronto, [1980] OLRB Rep. Jan. 62). It is implicit in that hold- 
ing of the Board that it does not see an object of making a profit to be an essential criterion of a 
“business” in sections 1(1)(f) and 117(c). In that case, in the process of finding the municipality to 
be an employer, the Board rejected the argument that the word “‘business”’ used in sections 1(1)(f) 
and 117(c) did not include municipal corporations. The Board stated at paragraph 31 that “‘...[t]he 
special provisions [of the Act] with respect to the construction industry which were enacted in 1962 
neither limit their application to any particular sector of the construction industry nor exclude spe- 
cific classes of employers such as municipal corporations.”’. 


41. Clearly, the Board has not failed to give full meaning to the words ‘“‘...operates a busi- 
ness in the construction industry...”’ in section 117(c). It may not have given the narrower meaning 
contended by respondent counsel, but it is clear from all of the cases starting with Tops Marina, 
the Board has given a very broad meaning to the word “‘business’’. The Board seems to be retro- 
spectively approving having done so in the following comments at paragraph 34 of its decision in 
Metropolitan Toronto, supra: 


...As the Board stated in the Tops Marina Motor Hotel case, supra, it is not necessary that the 
business of an employer in the construction industry is the predominant or primary business. 
The soundness of that position has become clear over the years when the Board considers the 
number of large construction projects which have been accomplished by owner-builders and 
developers... 


[emphasis added] 


42. Further support is found for the broad meaning given by the Board to the word “‘busi- 
ness” in the following passage from the Board’s decision in The Board of Trustees of the Roman 
Catholic Sepirate Schools for the City of Windsor, [1966] OLRB Rep. Mar. 920, a proceeding 
under what is now section 63 of the Act, quoted at paragraph 34 of the Metropolitan Toronto deci- 
sion, supra: 
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In the instant case, the term “business” should be given that interpretation most consistent with 
the other provisions of The Labour Relations Act and which will best effect the purposes of that 
section of the Act in which the term appears. It should be borne in mind that the Act does not 
distinguish between public and private business, and contemplates the existence of bargaining 
rights held by trade unions with respect to ‘employers’ generally and not simply those engaged 
in commercial enterprises. Nothing in the Act would suggest that any limitation on the continu- 
ance of these bargaining rights should be imposed by virtue of the non-commercial nature of any 
employer’s ‘business’. The term ’business’ as it appears in The Labour Relations Act, therefore, 
ought not to be qualified by the addition of the adjective ‘commercial’, but should rather be 
read as referring generally to the undertaking of any employer whose operations are subject to 
this Act. 


[emphasis added] 


43, Respondent counsel argues that the Board should re-evaluate its interpretation of sec- 
tions 1(1)(f) and 117(c) because that interpretation ignores the special provisions for the construc- 
tion industry in sections 117 through 151 of the Act, and their purpose, one result of which has 
been to bring under those provisions employers who have no commercial interest in construction. 
That has had the effect of bringing them under what counsel describes as “‘the highly structured 
and centralized bargaining regime of the Act’’. In the Board’s view, had the Legislature intended a 
narrower interpretation of those sections of the statute, there has been ample opportunity since the 
Tops Marina decision in 1964 for the Legislature to have expressed that intention. There have been 
three major amendments to the construction industry provisions of the Act since then, all directed 
to a broader based, more structured regime of collective bargaining. There was the introduction of 
accreditation of employers’ organizations in the 1970 amendments to the Act; the introduction of 
single trade, province-wide bargaining in the industrial, commercial and institutional sector of the 
construction industry in the 1977 amendments; and the province-wide extension of employee bar- 
gaining rights in that sector in the 1980 amendments to the Act. When all of those amendments 
were enacted by the Legislature, it was well aware of the kinds of employers which were being 
found by the Board to be operating businesses engaged in the construction industry. Yet the Legis- 
lature did not seek to amend the definitions of ‘““employer” or “construction industry” so as to 
exclude any particular class of employer. This, in spite of the fact the province-wide bargaining 
regime was designed to apply only to employers of employees for whom particular kinds of trade 
unions had bargaining rights, to those unions and to those employees within those limits, the same 
classes of employers which the Board in the past has found to be operating a business in the con- 
struction industry, can be part of the provincial bargaining scheme of the Act. Had the Legislature 
not wanted to include those kinds of employers within that scheme, knowing how the Board had 
interpreted sections 1(1)(f) and 117(c), it would have amended the sections or made some other 
provisions so as to exclude them from access to the scheme. It did not do so. It is not unreason- 
able, therefore, to infer that the Board’s interpretations have met the statutory purpose intended 
by the Legislature for the construction industry provisions of the Act. 


44, Having regard to all of the foregoing, the Board finds that, as at the date of making of 
this application, the respondent was operating a businéss that was engaged in constructing and 
altering buildings and, therefore, is an employer within the meaning of section 117(c) of the 
Labour Relations Act. It follows therefrom that the pipefitters and welders employed by the res- 
pondent in its construction work on the date of this application are employees within the meaning 
of section 117(b) of the Act. Since the applicant is a trade union which pertains to the construction 
industry within the meaning of section 117(f), the application satisfies the conditions precedent for 
being an application for certification within the meaning of section 119 of the Act. Thus the appli- 
cant is entitled to a craft bargaining unit pursuant to section 6(2) of the Act, subject to the require- 
ments of section 144(1) of the Act. 
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45. Before this application can be finally determined, it is necessary to decide the claim of 
the respondent, the CPU and the IAM that the work in issue is work which has historically been 
performed by the mill forces under the terms of the CPU and the IAM collective agreements with 
the respondent. It is also necessary to decide whether, on the date of making of the application, 
the respondent employed pipefitters and welders (in the pipefitting trade) on ICI construction else- 
where in the Province of Ontario. Therefore, the Registrar is directed to list the application for 
hearing for the purpose of receiving the evidence and representations of the parties on the two 
foregoing and any other outstanding matters. 


DECISION OF BOARD MEMBER J. A. RONSON; 


ie In their decision my colleagues have concisely and accurately set out the facts and argu- 
ment of this case. I disagree with them as to whether the respondent employer is engaged in busi- 
ness in the construction industry. Since my findings on that aspect are determinative, I have not 
dealt with the other arguments raised by the respondent and the interveners, and should not be 
taken to either agree or disagree with my colleagues with respect to any other issue. 


Di. This case is really the first in which the Board has had to decide whether an industrial or 
manufacturing business is also a “business in the construction industry”. If my colleagues are cor- 
rect in their reasoning, then at one time or another, practically every ‘“‘business” in Ontario can 
form part of the ‘“‘construction industry”’. For example, suppose I wish to partition my basement to 
create an office from which I will conduct business as, say, a labour relations consultant. Suppose I 
employ a carpenter and a labourer to do the partitioning. Accordingly, I would be an “employer” 
carrying on “business in the construction industry”’. 


3. To me, the word “‘business”’ implicitly means an activity whose object is to make a gain 
or profit. Over the years the Board has expanded the meaning of the word “‘business”’ as found in 
section 1(1)(f) and section 117(c) of the Act so as to include “‘enterprises’’ whose activities need 
not have a profit-making objective. (For example, The Board of Trustees of the Roman Catholic 
Separate Schools for the City of Windsor, [1966] OLRB Rep. Mar. 920, and The Municipality of 
Metropolitan Toronto, [1980] OLRB Rep. Jan. 62). In those cases the Board was dealing with pub- 
lic bodies whose major reason for existence was to oversee the construction and maintenance of 
public works. That the Legislature would not be concerned with this expanded definition in rela- 
tion to public bodies is not surprising. 


4. It seems to me that the Board’s definition focuses unduly on whether the work is con- 
struction work and completely ignores the use of the word ‘business’. Construction work, stand- 
ing alone, is not the test. Those drafting the Act were very careful and precise in their choice of 
words. The Act does not say “‘ ‘employer’ means a person who does construction work”’; - it says 
‘employer’ means a person who operates a business in the construction industry.” The Act does 
not say “‘ ‘constrction industry’ means the persons who are engaged in constructing ...”; it says 


construction industry’ means the businesses that are engaged in constructing...”’. 
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S. No one can deny that the respondent is a ‘‘person” and a “‘business”’ in the papermak- 
ing industry. To my mind there was no intention on the part of the Legislature to say that a person 
in the papermaking industry was also engaged in a ‘“‘habitual occupation, profession, trade or 
serious work” in the construction industry, (the definition of business in the Concise Oxford 
Dictionary with my emphasis). The respondent does not derive profit or gain from construction 
work per se. Construction work is not its serious work. It spends capital or capitalized profit to con- 
struct things to make paper for profit. 
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6. I would hold that an employer in the construction industry is a “person”? whose 
business, habitual occupation or stated trade is to construct, alter, decorate, repair or demolish.... 
If construction is but necessarily incidental to the business of a person, then that person cannot be 
an employer in the construction industry within the meaning of the Act. 


Te The respondent’s business is to make paper. It is part of the papermaking industry. It is 
not an employer to whom the construction industry provisions of the Act apply. 


0037-85-U; 0039-85-OH; .0446-85-U; 0819-86-FC Toronto Typographical Union, 
Local 91, Complainant, v. Burlington Northern Air Freight (Canada) Ltd., 
Respondent; Rick Best, Complainant, v. Burlington Northern Air Freight (Cana- 
da) Ltd., Respondent; Toronto Typographical Union, Local 91, Applicant, v. 
Burlington Northern Air Freight (Canada) Ltd., Respondent 


Duty to Bargain in Good Faith - First Contract Arbitration - Health and Safety - Lock- 
out - Unfair Labour Practice - Suspension of union activist for contacting health and safety inspector 
breach of OHSA and motivated by anti-union animus - Surface bargaining breach of duty to bargain 
in good faith - Lock-out motivated by desire to punish employees for exercising statutory rights 
unlawful - Pervasive pattern of unfair labour practices one reason Board considers relevant under 
s.40a(2)(d) in directing settlement of first collective agreement - Union and employees awarded com- 
pensation for losses during lock-out and damages for breach of duty to bargain in good faith 


BEFORE: Robert D. Howe, Vice-Chairman and Board Members J. M. Stamp and B. L. Arm- 
strong. 


APPEARANCES: Nelson Roland, B. Cox-Graham, Douglas W. Grey and Joe Bigeau for the com- 
plainants and the applicant in File Nos. 0037-85-U, 0039-85-OH, and 0446-85-U; M. Cornish, Nel- 
son Roland, Susan Bazilli, Douglas W. Grey and Joe Bigeau for the applicant in File No. 0819-86- 
FC; D. L. Brisbin, J. Drake and William Machika for the respondent. 


DECISION OF ROBERT D. HOWE, VICE-CHAIRMAN, AND BOARD MEMBER B. L. ARM- 
STRONG; December 19, 1986 


Ue File No. 0037-85-U is a complaint under section 89 of the Labour Relations Act in which 
the Toronto Typographical Union, Local 91 (also referred to in this decision as the “Union” and as 
“Local 91’) alleges that the respondent, Burlington Northern Air Freight (Canada) Ltd. (also 
referred to in this decision as “Burlington” and as the ““Company’’), has contravened sections 3, 
15, 64, 66, 67, 70, and 79 of the Act. File No. 0039-85-OH is a complaint by Rick Best against Bur- 
lington under section 24 of the Occupational Health and Safety Act (the “O.H.S.A.’’). File No. 
0046-85-U is an application by the Union for relief under section 93 of the Act. 


De Those three matters were consolidated by the Board on June 5, 1985 through the fol- 
lowing oral ruling: 


Having considered the submissions of counsel, we have concluded that this is 
an appropriate case in which to consolidate the three files (0037-85-U, 0039- 
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85-OH, and 0446-85-U) and to call upon the complainants to proceed first 
with their evidence on all aspects of the consolidated proceedings which, 
although they include a number of allegations to which section 89(5) clearly 
applies, also include a number of significant allegations to which section 
89(5) may not apply, such as the allegations that the Employer has bargained 
in bad faith and has attempted to undermine the Union by dealing directly 
with bargaining unit employees. In this regard, we would also note that sec- 
tion 89(5) does not apply to the Union’s section 93 application. With respect 
to the additional allegations contained in Union counsel’s letters of May 29 
and June 3, 1985 which did not reach counsel for the Employer until the day 
before this hearing, we are not prepared to dismiss them as requested by 
counsel for the Employer, as we are of the view that all of the complainants’ 
allegations should be heard together in a single consolidated proceeding. 
However, we are prepared to grant counsel’s request for an adjournment in 
order to afford him an adequate opportunity to consult with his client in 
respect of those additional allegations and prepare a defence. Whether com- 
pensation should be awarded for the period of the adjournment is a matter 
which may be addressed in final argument, for decision by the Board on the 
basis of all of the circumstances. Union counsel has indicated that he may 
wish to file some further allegations after speaking with bargaining unit 
employees. Whether the Board will permit the complaint to be amended to 
include such further allegations is not a matter for decision in the abstract; it 
can only properly be decided in light of the nature of the allegations and the 
time at which the Union, through the exercise of due diligence, should rea- 
sonably have become aware of them. However, it would be in no one’s inter- 
est to have a further adjournment of this matter so we trust that Union coun- 
sel will proceed with dispatch in investigating and filing any further 
allegations concerning events which have occurred to date. 


3. At the request of the respondent and with the encouragement of the Board, counsel for 
the Union filed with the Board on July 17, 1985 a “comprehensive list of complaints’’, which incor- 
porated all of the allegations contained in the aforementioned application and complaints (with the 
exception of certain allegations that had been withdrawn by the Union with leave of the Board) 
and all of the additional allegations contained in Union counsel’s letters of April 4, May 23, May 
27, May 29, June 3, June 4, June 12, and July 4, 1985. When the hearing of these consolidated 
matters resumed on July 24, 1985, counsel for the respondent did not object to the inclusion of any 
of those allegations, with the exception of certain allegations concerning non-payment of vacation 
pay following the commencement of the lock-out described later in this decision. After hearing the 
brief submissions of counsel concerning that matter, the Board ruled that the allegations in ques- 
tion were properly before the Board, and that the matter of the remedy, if any, to be awarded in 
the event that they were proven was a matter for final argument. 


4. The hearing of these consolidated matters on their merits commenced on July 24, 1985, 
and continued on September 16 and 25, October 24, and December 18 and 19, 1985, and on Janu- 
ary 7, 8,9, and 20, April 7, 10, and 28, May 8 and 26, and June 5, 10, 11, 12, and 17, 1986. During 
those twenty days of hearing the Board heard oral evidence from twelve witnesses and received 
fifty-two exhibits. (Included in those exhibits were collective agreements that had been entered 
into by Burlington Northern Air Freight Inc., which is the respondent’s parent company, and two- 
Teamsters’ locals, in respect of some of the parent company’s employees in Minneapolis/St. Paul 
and Dallas/Forth Worth. (Those agreements were obtained by Local 91 through union channels 
and were received by the Board, over the objection of Company counsel, pursuant to our discre- 
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tion under section 15(1) of the Statutory Powers Procedures Act. However, we have not found 
those agreements to be of assistance in adjudicating these matters and, accordingly, have not given 
them any weight.) On the agreement of the parties, we also took a view of the respondent’s prem- 
ises to assist us in better understanding the evidence. We do not propose to detail that voluminous 
evidence in this decision. However, we have included in this decision our factual and legal conclu- 
sions, together with comments, where appropriate, concerning the credibility of particular witness- 
es. In making our findings of fact, we have carefully considered all of the oral and documentary 
evidence, the submissions of the parties concerning that evidence, and such factors as the firmness 
of the witnesses’ respective memories, their ability to resist the influence of self-interest to modify 
their recollections, the consistency of their evidence, their capacity to express their recollections 
clearly, and their demeanour. We have also assessed what is most probable in the circumstances of 
the case, and what inferences may reasonably be drawn from the totality of the evidence. 


5: File No. 0819-86-FC is an application under section 40a of the Act for a direction that a 
first collective agreement be settled by arbitration. That application was filed by the Union on June 
20, 1986, and was heard by this panel of the Board on July 8, 1986. In a decision dated July 10, 
1986 regarding that application, we wrote as follows: 


1. This is an application under section 40a of the Labour Relations Act for a 
direction that a first collective agreement be settled by arbitration. 


2. At the commencement of the hearing of this matter, the parties advised 
the Board through their counsel that they had agreed that all of the evidence 
which has been adduced before this panel of the Board in hearings with 
respect to Board File Nos. 0037-85-U, 0039-85-OH, and 0446-85-U, and the 
submissions of the parties in those proceedings, should be applied to the 
instant application. After advising the Board of certain additional facts on 
which they had agreed, counsel proceeded to present their submissions con- 
cerning this application. 


3. Having regard to the aforementioned evidence, agreed facts, and submis- 
sions of the parties, the Board, pursuant to section 40a(2) of the Labour 
Relations Act, hereby directs the settlement of a first collective agreement 
between the applicant and the respondent by arbitration. Our reasons for 
this decision will issue at a later date. 


The Board’s reasons for directing the settlement by arbitration of a first collective agreement 
between the Union and the Company will be included in this decision. (This panel of the Board 
subsequently arbitrated that collective agreement in a decision dated October 1, 1986, in File No. 
1223-86-FCA, now reported at [1986] OLRB Rep. Oct. 1327.) 


6. Burlington is a wholly owned subsidiary of Burlington Northern Air Freight Inc. Prior 
to becoming a wholly owned subsidiary of that American corporation, it was operated as a joint- 
venture of Burlington Northern Air Freight Inc. (also referred to in this decision as the “parent 
company’’) and Airgo Agency Limited (‘‘Airgo”’). Burlington provides ‘door to door’’ transporta- 
tion service in the highly competitive air express and air freight forwarding industry. Burlington’s 
Toronto terminal (also referred to in this decision as the ‘‘station’’) is located near the Lester B. 
Pearson International Airport (the ‘‘Airport’’). It ships to and receives from points throughout the 
world, but most of its volume comes from the U.S.A. and the Toronto area, for distribution 
throughout Canada. Included in the Toronto terminal is a distribution department in which bulk 
shipments from major customers such as I.B.M. and Hewlett-Packard are broken down and for- 
warded to various addresses. Jim Drake was the Managing Director of Burlington from 1983 until 
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February of 1986 (when he commenced employment with a competitor). He commenced employ- 
ment with Burlington in 1978 as its Regional Manager for Canada, and subsequently became its 
Vice-President and General Manager. William Machika, the Company’s Director of Service for 
Canada, reported directly to Mr. Drake at all material times. 


16 The Union began to organize the Company’s warehouse employees in July of 1984. 
Other unions had attempted to organize the warehouse employees in previous years but had not 
succeeded. During his cross-examination of Mr. Drake on May 8, 1986, Union counsel sought to 
question that witness about concessions which were allegedly given to employees in 1983 to stave 
off an attempt at unionization by another union. In upholding Company counsel’s objection to that 
line of questioning, the Board ruled that the evidence which the Union was attempting to adduce 
with respect to that matter fell within the scope of section 72 of the Board’s Rules of Procedure in 
that it involved allegations of “improper or irregular conduct” that had not been particularized, 
and “‘material fact[s] that had not been included in the ... complaint or in any document filed ... in 
respect of the complaint.”’ In view of the stage of the proceedings at which the matter arose, and in 
view of the fact that Union counsel had already had an ample opportunity to particularize all of the 
allegations of improper and irregular conduct on which his client intended to rely, we unanimously 
declined to consent to such evidence being adduced, in the exercise of our discretion under section 
72(2) and 72(4) of the Rules. In so ruling, we also expressed concern that to embark upon an 
enquiry into unparticularized events which might have occurred during previous organizing drives 
might well unduly expand the length of these already protracted proceedings. 


8. The person in charge of the Union’s organizing drive in respect of the warehouse 
employees of Burlington’s Toronto terminal was Joe Bigeau. Mr. Bigeau is the Vice-President of 
Local 91 and is also an International Organizer assigned to that local. Prior to assuming those posi- 
tions, Mr. Bigeau was a representative of Teamsters Local 419. In that capacity he had negotiated 
approximately twenty collective agreements. After being contacted by Roy Burns, one of the res- 
pondent’s two lead hands, Mr. Bigeau met with about a dozen Burlington employees at a hotel. 
Although Mr. Burns left the meeting early due to another commitment, the other employees 
remained and decided to proceed with an attempt to unionize. During the course of that meeting, 
Mr. Bigeau gave a number of (unsigned) Union membership cards to Rick Best, a 
driver/warehouseman who commenced employment with the Company in 1981. Mr. Best used 
those cards to sign up a number of Burlington’s Toronto warehouse employees as Union members. 


Lp A major source of discontent among the employees, and one of the primary reasons 
they felt the need for union representation, was the fact that in addition to approximately fifteen 
full-time employees who worked five eight-hour days per week, the Company had approximately 
fifteen other employees, who prior to certification were referred to as “part-time employees”’, but 
subsequently came to be called “‘permanent irregular employees” by the Company. Many of those 
employees worked between thirty and forty hours per week (and sometimes more), but did not 
receive the benefits (such as O.H.I.P., life insurance, dental, optical, and pension plan coverage) 
that were provided at Company expense to full-time employees. 


10. On August 6, 1984, Mr. Best, who was employed on the day shift, attended at the ware- 
house with two other day shift employees for approximately an hour to speak with evening shift 
employees about the benefits of unionization. On the following day, Mr. Best and the other two 
employees were given letters advising them that the Company would not in the future tolerate 
their being on Company premises while off shift. Copies of those letters were posted on the Com- 
pany bulletin board for the information of other employees. Similar conduct by persons circulating 
a petition in opposition to the Union did not attract any disciplinary action. 
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1 The Union filed an application for certification on August 8, 1984. On September 6, 
Mr. Machika wrote to the Union as follows: 


Dear Sirs: 


It is our company policy to review all newly hired staff within three months of employment and 
once again on their first anniversary with the company. 


In reviewing our personnel files, we find that on some employees hired between February and 
the transmittal date (August 17th) missed their three month and yearly reviews [sic]. 


As this could be misconstrued as a change in working conditions, we would appreciate your con- 
currence with reviewing these employees at this time. 


If no response is received on the above within 10 days, we will proceed with these reviews. 


On September 17, Douglas Grey, the President of Local 91, responded to that letter by advising 
Mr. Machika in writing that the Union concurred with his request to proceed with Burlington’s 
three-month and yearly reviews. However, as noted below, the Company did not do so. 


iD. The Union was certified by the Board, differently constituted, on November 15, 1984 
(in an unreported decision in File No. 1198-84-R) for the following bargaining unit: 


all employees of the respondent in the Municipality of Peel, save and except 
foremen, persons above the rank of foreman, office and sales staff, persons 
regularly employed for not more than twenty-four (24) hours per week and 
students employed during the school vacation period. 


13: When it received notice from the Board of the Union’s application for certification in 
August of 1984, the respondent, by virtue of section 79(2) of the Act, became legally obligated to 
refrain from altering terms and conditions of employment, and any rights or privileges of the 
employees, without the consent of the Union. As indicated later in this decision, following certifi- 
cation the Union gave Burlington notice to bargain under section 14 of the Act. Thus, the afore- 
mentioned obligation continued under section 79(1) until early May of 1985. In A E S Data 
Limited, [1979] OLRB Rep. May 368, the Board summarized the purpose and effect of the ‘freeze‘ 
imposed by those provisions as follows: 


10. The purpose of section 70 [now section 79] is to maintain the prior pattern of the employ- 
ment relationship, in its entirety, while the parties are negotiating for a collective agreement. 
This ensures that they will have a fixed basis from which to begin negotiations, and prevents uni- 
lateral alterations in the status quo which might give one party an unfair advantage either from 
the point of view of bargaining or of propaganda. The status quo includes not only the existing 
terms and conditions of employment but also any other established benefits which the employ- 
ees are accustomed to receive, and which can therefore be considered to be “‘privileges.”’ It is 
clear that express promises, or a consistent pattern of employer conduct, can give rise to such 
privileges and that they are caught by the statutory freeze. It should be noted, however, that 
section 70 also freezes the “rights and privileges” of the employer. The section requires both par- 
ties to maintain the existing pattern of their relationship; that is, to conduct their business as 
before. In Spar Aerospace Products Limited, [1978] OLRB Rep. Oct. 859, the Board discussed 
the effect of section 70 in the following way: 


the “business as before’? approach does not mean that an employer cannot continue 
to manage its operation. What it does mean is, simply, that an employer must con- 
tinue to run the operation according to the pattern established before the circum- 
stances giving rise to the freeze have occurred, providing a clearly identifiable point of 
departure for bargaining and eliminating the chilling effect that a withdrawal of 
expected benefits would have upon the representation of the employees by a trade 
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union. The right to manage is maintained, qualified only by the condition that the 
operation be managed as before. Such a condition, in our view, cannot be regarded as 
unduly onerous in light of the fact that it is management which is in the best position 
to know whether it is in fact carrying out business as before. This is an approach, 
moreover, that cuts both ways, in some cases preserving an entrenched employer 
right and in other cases preserving an established employee benefit. 


(See also K-Mart Canada Limited, [1982] OLRB Rep. Jan. 64, and the decisions cited in that 
case.) More recently, the Board has also found it appropriate to consider the reasonable expecta- 
tions of employees in determining rights and privileges which are frozen by section 79: see, for 
example, W. H. Smith Canada Ltd., [1986] OLRB Rep. June 920; Forintek Canada Corp., [1986] 
OLRB Rep. Apr. 453 and Simpsons Limited, [1985] OLRB Rep. Apr. 594. A finding of anti-union 
motivation is not essential in the context of section 79 as it is a strict liability provision. 


14. Prior to the certification of the Union, the Company had an established practice 
respecting bi-annual shift bids. In the early spring and late fall of each year, the Company posted 
all of the full-time positions in the warehouse by classification and shift. That posting would remain 
up for a week, during which employees could fill in their choices. The week after the posting was 
taken down, employees would be assigned on the basis of seniority to the shifts which they had 
chosen. Following certification, the shift bids were not posted at the normal time. After employees 
complained to management about the matter, the shift bids were posted two or three weeks later. 
The posting remained up for two weeks instead of the usual one-week period. Although employees 
filled in their choices, the Company left the employees on their existing shifts and did not honour 
their shift bids. Following further complaints to various levels of management, employees were 
ultimately told by Paul Evans, Burlington’s Toronto Station Manager, that the shift bids had been 
suspended because they would be a point of contention in negotiations with the Union. When Ian 
Taylor, the lead hand on the night shift, told Mr. Evans that the Company’s position ‘‘did not 
make sense because, negotiations or no negotiations, you’ve still got to have shifts”, Mr. Evans 
replied, “Well, that’s the way it is.” 


tS. In his testimony before the Board, Mr. Machika offered the following reason for the 
Company’s post-certification failure to follow its established practice regarding shift bids: ““Because 
we'd heard from members of the unit of [their] wanting changes in the shift bid system - wanting 
fixed shifts - we couldn’t do the shift bids and then negotiate and have to change mid-stream.”’ In 
view of management’s assertion (described below) that “‘negotiations take an awful long time’, 
that explanation does not strike us as being entirely candid. In any event, it provides no defence to 
what is clearly a contravention of section 79 of the Act. 


£6: Burlington further contravened section 79 by withholding the employees’ annual pay 
increase in November of 1984. Prior to 1982, increases had been given to employees on their indi- 
vidual employment anniversary dates. However, in November of 1982, all of the employees in the 
warehouse were given a raise and Messrs. Machika and Evans advised them that in future years 
they would receive an increase every November. In accordance with that arrangement, another 
wage increase was given to the warehouse employees in November of 1983. However, no such 
increase was forthcoming in November of 1984. Employee complaints about that matter merely 
yielded the answer from management that wage increases had been suspended because they were a 
matter for negotiation with the Union. After initially telling the Board that to the best of his 
knowledge there had been a wage increase in November of 1984, Mr. Drake changed his evidence 
by indicating that hourly-rated employees were not given their annual wage increase that year “on 
the advice of counsel in the U.S. ... that this would be one of the items on the bargaining table’. 
Although wages are certainly one of the matters which have traditionally formed a significant part 
of collective bargaining, that well known fact does not relieve an employer of the obligation under 
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section 79 to provide a wage increase at the expected time where an annual increase at a particular 
time of year has become a term or condition of employment, or a right or privilege of employees, 
through previous statements or actions by management: see, for example, Homewood Sanitarium 
of Guelph, Ontario Ltd., [1982] OLRB Rep. Feb. 230; Ottawa General Hospital, [1981] OLRB 
Rep. Oct. 1461; The Corporation of the Town of Meaford, [1981] OLRB Rep. Sept. 1202; and 
Spar Aerospace Products Limited, [1978] OLRB Rep. Sept. 859. Having been advised by Messrs. 
Machika and Evans in November of 1982, in conjunction with a wage increase, that in future years 
they would receive a wage increase every November, and having received such an increase in 
November of 1983, employees would reasonably expect that a further wage increase would be 
given in November of 1984. In the absence of consent by the Union to that increase being withheld 
pending negotiations, the respondent’s failure to provide it contravened section 79. 


ie Some probationary employees were also denied the wage increase that had traditionally 
been given to probationary employees at the time of their “‘ninety day review” at the conclusion of 
their probationary period (in the event that management decided to retain them as employees). 
When Mr. Taylor, complained to Mr. Drake and to Peter Kaye, the Night Warehouse Supervisor, 
about that matter on behalf of Stephen Rupert and James Brown, two employees on the night shift 
who had successfully completed their probationary period but had not received a wage increase, he 
was told that because of the negotiations with the Union, there could be no raises. In adopting that 
position, the respondent was again following the advice of the Vice-President and Legal Counsel of 
Burlington’s parent company, and was again contravening section 79 of the Act. 


18. The Company also breached section 79 by changing its practice regarding uniforms fol- 
lowing certification. Prior to certification, Burlington had an established practice of supplying 
eleven sets of uniforms (consisting of pants and long sleeved shirts) to each non-probationary full- 
time employee, and seven sets of uniforms to each non-probationary part-time employee. Those 
uniforms were provided by Unitog Canada Ltd. pursuant to a rental contract with Burlington. An 
employee would normally be measured shortly after completion of the probationary period, and 
the supply of uniforms would commence about two weeks later. The cleaning and repairing of 
those uniforms had also traditionally been provided under that contract at no expense to Burling- 
ton’s employees. Following the application for certification, new employees were not provided 
with any uniforms by the Company following their probationary period. In response to employee 
complaints about that matter, management indicated that no further uniforms would be supplied 
as “uniforms would be part of the demands during negotiations”. James Brown, for example, com- 
menced employment with Burlington in September of 1984. At the time of his hire he was told by 
Mr. Kaye that he would be given a review after three months of employment, and that if his per- 
formance was found to be satisfactory, he would be given a raise at that time and would also be 
provided with uniforms. When that three-month probationary period passed without a review, a 
salary increase, or the provision of any uniforms, Mr. Brown raised the matter with Mr. Kaye. 
After consulting with Naida Maynard, the station’s Night Operations Manager, Mr. Kaye told Mr. 
Brown that the performance reviews, salary increases, and uniforms were “‘on a freeze” because 
the Union had been voted in. Mr. Brown received a similar response when he raised the matter 
with Frank Castelino, the respondent’s Service Supervisor. Mr. Brown was measured for uniforms 
about a week after he spoke with Mr. Castelino. However, no uniforms had been provided to him 
by January 8, 1986 when he testified before the Board in these proceedings (and there is no evi- 
dence that they were subsequently provided to him). Mr. Machika testified that uniforms were not 
ordered for new employees following certification because the Company did not want to enter into 
any further uniform rental commitments in case the negotiations with the Union called for changes 
respecting uniforms. However, the Company did not seek the Union’s consent to that change in 
the Company’s practice regarding uniforms. 
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no: The Company also had an established policy of subsidizing the purchase of safety boots 
by paying fifty percent of the cost of one pair of steel-toed work boots per year, to a maximum of 
forty dollars per employee. To facilitate the provision of those boots, the Company traditionally 
arranged for a safety boot truck to come to the station twice a year. Following certification, the 
truck did not come at its normal time. However, after receiving complaints by employees, manage- 
ment arranged for the truck to come to the station a few weeks later and further arranged for the 
respondent to subsidize the cost of boots purchased as a result of that visit, in accordance with its 
usual practice. It is unnecessary to determine whether the late arrival of the safety boot truck 
involved a contravention of section 79, as no remedial relief would be warranted under the circum- 
stances. 


20. The Company had developed a practice of giving employees profit-sharing bonuses 
twice a year during periods of profitability. Prior to 1983, the bonuses took the form of monetary 
payments. Mr. Taylor, for example, received $250 for the period from January to June of 1982 and 
$150 for the period from July to December of 1982; in earlier years his bonuses had varied from 
about $50 to $500. Four other employees, including Rick Best, received $150 for January to June 
of 1982, and $50 for the following six-month period. Others received smaller amounts. In 1983 
there was less money available, so management decided to give warehouse employees wine and 
cheese in December instead of a monetary bonus. In 1984, money was once again available for dis- 
tribution. Mr. Drake told the Board that while it was engaged in a joint-venture with Airgo, the 
parent company had accepted Airgo’s policy of distributing profit-sharing bonuses throughout the 
employee ranks, but that having become the sole owner of the respondent, the parent company 
had directed management to follow the parent company’s policy of not paying profit-sharing 
bonuses to hourly-rated employees. However, it is clear from the evidence that no such change in 
policy had been communicated to employees prior to the certification of the Union. Moreover, 
notwithstanding that assertion by Mr. Drake, we are satisfied on the totality of the evidence before 
us in these proceedings that, but for the certification of the applicant, bargaining unit employees 
would have received a profit-sharing bonus prior to the end of 1984. In this regard, we accept the 
candid and credible evidence of Mr. Taylor that when Mr. Drake telephoned him on the day that 
the Union was certified by the Board, one of the things that Mr. Drake told him was that the 
bonus cheques were sitting on the desk, signed and ready to go, but that they were not going out. 
Although in his testimony before the Board Mr. Drake denied having made that statement, we 
found him to be a less reliable witness than Mr. Taylor, whose evidence we prefer concerning that 
matter (and most other matters on which their evidence conflicts). In making that finding of fact, 
we have also considered the circumstances in which that telephone call was made, and the nature 
of the pre-existing relationship between Mr. Drake and Mr. Taylor. Mr. Drake had known Mr. 
Taylor for a number of years as they had both commenced employment at about the same time 
with the Airgo joint-venture which had preceded the parent company’s complete ownership of the 
respondent. Mr. Drake found Mr. Taylor to be an outgoing and engaging person. He had visited 
Mr. Drake’s home in 1983 when he purchased a motor vehicle from Mr. Drake. Mr. Taylor was 
the sole witness to testify before the Board in the certification proceedings in support of the peti- 
tion which he had circulated in opposition to the Union. Thus, Mr. Drake saw Mr. Taylor as an 
ally in his opposition to the Union, and had no idea that he was speaking with an individual who 
would subsequently become a member of the Union’s bargaining committee and one of the 
Union’s strongest supporters. Mr. Drake called Mr. Taylor at home that day to advise him of the 
Board’s decision, so that Mr. Taylor would know before he went to work that the Union had been 
certified. Mr. Drake also wanted to assure Mr. Taylor that he was a “‘valued employee” and that 
the Company would “‘try to make sure that there’d be no recriminations against him” for having 
circulated a petition against the Union. 


21, During that telephone conversation, Mr. Drake also told Mr. Taylor that the certifica- 
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tion of the Union was unfortunate and that it “‘put things in a whole new ball game” in which “all 
things are off’. When Mr. Taylor asked him what he meant, Mr. Drake repeated, “All things are 
off.”’ That prompted Mr. Taylor to express the view that it was not fair for Mr. Drake to treat the 
employees that way, as there were ‘‘a lot of employees who worked very hard for the Company, 
who signed the petition, and who didn’t want the Union’. Mr. Drake agreed that it was unfortu- 
nate, but added, ‘““That’s the way things are.” He also asked Mr. Taylor, “‘Do the men realize that 
negotiations take an awful long time?” 


ME. Having regard to the totality of the evidence and, in particular, to the aforementioned 
statements by Mr. Drake during his telephone conversation with Mr. Taylor on the day the Union 
was certified, we find that the respondent contravened section 66 of the Act by withholding the 
bonuses which it had planned to provide to its warehouse employees, thereby discriminating 
against them and penalizing them for having exercised their rights under the Act to join a trade 
union. In view of that finding, it is unnecessary to determine whether the respondent also contra- 
vened section 79 by withholding those bonus cheques. 


23. During the second week of December, the following (typewritten) petition was placed 
on the Station Manager’s desk after working hours: 


TO WHOM IT MAY CONCERN: 
WHY:- 

INQUIRY-NO NOVEMBER RAISES AS AGREED TO IN THE PAST 
PROFIT SHARING OR BONUS FOR WHOSE STAFF 
NO SHIFT BIDS HONOURED 


IF BY 3:30 P.M. DEC/14/84, NO REPLY IS RECEIVED, A COPY OF THIS 
INQUIRY, WILL BE FORWARDED TO THE LABOUR BOARD 


That petition contained the signatures of about a dozen warehouse employees, below whose signa- 
tures was typed: “THESE SIGNATURES REPRESENT THE OPINION OF ALL THE 
EMPLOYEES.” Photocopies of two pages of the Act were attached to that petition, with sections 
79(1) and 96(1)(b) circled. 


24. Mr. Machika replied to that petition by means of the following memo: 
To: Toronto Warehouse Employees 
From: Wm. E. Machika 
Date: December 17, 1984 


Subject:Petition 





Once the Labour Board has certified a Union as the representative of a group of employees, the 
employer is required to deal exclusively with the Union regarding the terms and conditions of 
employment of those employees. 


DS: The Company also contravened section 79, as well as sections 64, 66, and 70 of the Act 
by changing its approach to discipline following the application for certification. Prior to becoming 
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aware of the Union’s organizational activities, management had generally only taken disciplinary 
action against employees for serious matters such as violence, insubordination, habitual tardiness, 
and substantially inadequate job performance. Matters of a more minor nature were usually dealt 
with through oral warnings. Moreover, employees were generally given an opportunity to give 
management “their side of the story” before being given a written warning or other discipline. 
After receiving notice of the Union’s certification application, management began to issue written 
warnings for a variety of ‘“‘violations’’, including relatively trivial matters which would not have 
attracted any disciplinary response prior to certification. A printed “EMPLOYER WARNING 
RECORD” was introduced by the Company and was used extensively by management in a tran- 
sparent attempt to punish employees for having unionized, and to intimidate or coerce them into 
refraining from further exercising their rights under the Act. Many of those documents were pre- 
pared in typewritten form prior to any discussion with the affected employees concerning the inci- 
dents to which they pertained. Moreover, members of management generally remained steadfast 
in their determination to include them in the employees’ files even if the employees offered a rea- 
sonable explanation for the impugned conduct. Bargaining unit employees adversely affected by 
the respondent’s unfair labour practices described in this paragraph included Mark Wells, Brian 
MacDonald, James Brown, and Dale Robertson. In particular, having carefully considered the 
extensive evidence adduced by the parties concerning various incidents which attracted disciplinary 
action following the certification of the Union, we are satisfied that the respondent contravened 
sections 64, 66, 70, and 79 by giving a written warning to Mr. Wells on February 6, 1985, by giving 
written warnings to Mr. MacDonald and Mr. Brown on March 13, 1985, by giving a written warn- 
ing to Dale Robertson on March 14, 1985, by giving written warnings to Mr. MacDonald and Mr. 
Robertson on April 30, 1985, and by suspending Mr. Robertson for two days on May 1, 1985. 
However, we find that the respondent did not contravene the Act by giving written warnings to 
Mr. Robertson on December 3, 1984, and January 14, 1985, as we are satisfied on the totality of 
the evidence that the misconduct which gave rise to those two written warnings would have 
attracted disciplinary action prior to the onset of the statutory “freeze”, and we are further satis- 
fied that the respondent was not motivated by anti-union considerations in issuing them. 


26. Following the Union’s application for certification, the Company also violated sections 
64, 66, 70, and 79 of the Act by using its disciplinary powers for the purpose of building a record 
against Mr. Best, who was known by management to have been instrumental in organizing the 
employees. With the exception of the aforementioned warning letter which he received in the sum- 
mer of 1984 for being on Company premises while off shift (which letter may well itself have con- 
stituted an instance of discipline motivated by anti-union animus), Mr. Best had received no writ- 
ten warnings or suspensions, and very few oral warnings, prior to the application for certification. 
However, the situation changed dramatically after the Company became aware of his Union activi- 
ties. The change began with the aforementioned warning letter. It continued in the fall of 1984 and 
in the ensuing winter and spring. On October 17, 1984, Mr. Best was given a written warning for a 
“violation” which was described as follows on the warning form: ‘Failure to advise supervision of 
anodorous [sic] piece of frt. That [sic] was in the rack and at the same time reporting to Customs in 
order to create an issue out of the matter.” It is clear from the evidence that this warning was com- 
pletely unwarranted and it can reasonably be inferred from the totality of the evidence that the 
members of management involved in issuing that warning knew it to be unwarranted. The freight 
in question contained brussel sprouts which had gone bad. Mr. Best had in fact advised his supervi- 
sor of the presence of that malodorous piece of freight on several occasions. Moreover, Mr. Best 
did not report the matter to Customs or attempt to create an issue out of the matter. When a Cus- 
toms Officer, who was in the warehouse clearing freight for shipment, asked Mr. Best about the 
smell, he merely took her to the freight in question and said, ““Why don’t you clear it so that we 
can ship it out of here?’”’ Mr. Best testified that the clearing of freight was the Customs Officer’s 
job, and that international freight cannot be shipped out of the warehouse without first being 
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cleared by Customs. He also told the Board, “I thought I was doing the Company a favour by try- 
ing to get rid of this smelly freight.” 


Dh On February 1, 1985 Mr. Castelino gave Mr. Best a memo concerning absenteeism, in 
which he noted that Mr. Best had called in sick on five of the twenty-two working days in January, 
and requested him to do his part in helping the Company to resolve this ‘“‘problem’’. That memo 
was forwarded to Mr. Best and placed in his personnel file, notwithstanding the fact that members 
of management were aware from their personal observation of Mr. Best that he was quite ill in 
January. Indeed, at one of the bargaining sessions held during that month, Mr. Machika told Mr. 
Best, whose eyes were watering and whose sickness was so severe that he was unable to talk, not to 
come near him. Mr. Best was also told by a member of management that he should be home in 
bed. He took that advice and remained at home in bed for the next two days. Mr. Best was also 
absent from work due to illness two days in February and two days in March. On March 26, 1985, 
Mr. Castelino suspended Mr. Best for three working days for what he characterized as ‘‘abuse”’ of 
the Company’s sick leave policy “by the taking of compensated time off under the guise of illness 
or injury’. Mr. Castelino was not called as a witness in these proceedings, nor was any other credi- 
ble evidence adduced to demonstrate that management had any bona fide reason to believe that 
Mr. Best had abused the Company’s sick leave policy. Moreover, although management was aware 
of sick leave abuse in 1984, which was the worst year for absenteeism in Company history, no 
employee was suspended for such abuse in 1984. Thus, even if Mr. Best’s absences had involved an 
abuse of the Company’s sick leave policy (which they did not), the suspension of Mr. Best for such 
abuse would have involved a departure from the Company’s pre-certification approach to such 
matters. The same is true of Burlington’s two-day suspension of D. J. Simec on March 26, 1986. 
However, the “absenteeism’’ memo dated March 27, 1985 from Mr. Castelino to Richard Sche- 
pens, which was also impugned by the Union in these proceedings, was not a written warning and 
did not involve any contravention of the Act. 


28. Following certification, Mr. Best was also denied the privilege of using Company tele- 
phones for personal telephone calls. Prior to certification, Mr. Best (and other warehouse employ- 
ees) had been permitted to make and receive such calls, subject only to not abusing the privilege 
by, for example, making long distance calls or using the Company telephone number in an adver- 
tisement for the sale of personal property. There is no evidence of any such abuse by Mr. Best. 
Moreover, the Union did not consent to the withdrawal of that privilege, nor to the alteration of 
any of the terms and conditions of employment described above. By revoking that pre-existing 
privilege, the respondent contravened section 79 of the Act, as well as section 66. 


vig), Following its certification by the Board, the Union gave Burlington notice to bargain 
and arranged to meet with Company representatives on January 4, 1985. The persons present at 
that meeting on behalf of the Union were Messrs. Bigeau, Taylor, and Best. Mr. Taylor and Mr. 
Best had been elected as members of the Union bargaining committee by employees in the bar- 
gaining unit. The Union also intended to have Mr. Grey present at that meeting as the Union’s 
chief spokesperson, but he was unable to attend as he was called away to a meeting in the United 
States. Thus, Mr. Bigeau served as the Union’s spokesperson at that meeting. The persons present 
on behalf of the Company included Mr. Machika, Mr. Evans and Barbara Crosby, a labour lawyer 
who served as the Company’s chief spokesperson. At that meeting, the Union presented all of its 
bargaining proposals, with the exception of its wage proposals, which Mr. Bigeau indicated would 
be forthcoming at a later date. The proposals included a union security clause which made mem- 
bership in the Union a condition of employment; a provision which precluded supervisors (and 
other persons outside the bargaining unit) from performing work normally performed by members 
of the bargaining unit; a prohibition against contracting out any such work; a clause which made 
seniority the determining factor in lay-offs, promotions, transfers, overtime assignments, and 
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recalls (provided the senior employee had the ability to perform the work); a clause which pre- 
vented the Company from hiring a part-time employee where there had been a decrease in the 
number of full-time positions, and which required the Company to lay off all part-time employees 
before it could layoff any full-time employees, and to follow the reverse order in recalling employ- 
ees; and an article which provided for standardized shifts of eight hours per day on five consecutive 
days, with a daily half hour unpaid lunch period. The standardized hours proposed by the Union 
were 7:30 a.m. to 4:00 p.m. for the “‘first shift’? and 4:00 p.m. to 12:30 a.m. for the ‘‘second shift’’. 
Although it was not clear from the Union’s initial proposal, it was the Union’s position that all 
existing health and welfare benefits should be extended to all employees in the bargaining unit. In 
addition to provisions concerning recognition, transfer of operations, grievance procedure, repre- 
sentation by Union stewards, job posting, and seniority, the Union proposed some vacation, statu- 
tory holiday, shift premium, and safety boot subsidization improvements, as well as a Christmas 
bonus of one week’s pay for each employee. The Union also proposed that the Company contri- 
bute to the “ITU Negotiated Pension Plan’’, and that it preserve practices, privileges, benefits, and 
working conditions to the extent that they were more beneficial than those contained in the collec- 
tive agreement. A “‘general’’ article contained a number of provisions, including an obligation to 
provide uniforms to employees “‘in accordance with current practice’’, and to strike all reprimands 
from an employee’s record after one year. 


30. During the January 4 meeting, Ms. Crosby commented that the Union’s monetary 
demands were outrageous, and that the Union was obviously not used to dealing with Burlington’s 
type of operation. Mr. Bigeau found Ms. Crosby’s comment about “‘monetary demands”’ to be 
rather strange, in that the Union had not yet tabled its monetary proposals. However, he was not 
unduly concerned about her comments, as he was of the view that Ms. Crosby was “‘just putting on 
a show” for her client. Mr. Bigeau answered the Company’s questions about a number of the pro- 
posals. However, he indicated that the Company would have to wait for information from Mr. 
Grey concerning the initiation fee specified in Local 91’s bylaws (which fee was included in the 
Union’s checkoff proposal) and concerning the ITU Negotiated Pension Plan. When Mr. Bigeau 
raised the employees’ concerns about the Company’s failure to follow its usual practices concern- 
ing such matters as shift bids and uniforms for new employees, the Company’s response was that 
those items would be negotiated. 


AR A second bargaining meeting was held on January 16, 1985. Mr. Grey attended that 
meeting along with the other three aforementioned members of the Union bargaining committee. 
The only change in the Company bargaining committee was that Jose Cordeiros, Burlington’s 
National Operations Manager, was present instead of Mr. Evans. (Mr. Machika told the Board 
that the Company decided to rotate Messrs. Evans and Cordeiros as members of the Committee so 
that either of them could be used as a replacement in the event that Mr. Machika was unable to 
attend. However, that did not occur as Mr. Machika was present at all of the bargaining sessions.) 
At that meeting, the Company provided the Union with copies of its proposals. Those proposals 
were formulated, with the assistance of counsel, by Messrs. Drake and Machika with input from 
Don Hogan, the Company’s Director of Sales, and Mary Hauer, the Company’s Director of 
Finance and Administration. On the advice of the Company’s Toronto counsel, and of the Vice- 
President and Legal Counsel of the parent company, Mr. Drake decided not to go to the bargain- 
ing table. He told the Board that he decided not to take part in the day-to-day negotiations so that 
any decision he might make would not be biased by the heated discussions which sometimes take 
place in negotiations. However, he kept abreast of the negotiations by meeting with Mr. Machika 
after each negotiation session and reviewing typed transcripts of Mr. Machika’s notes, which were 
also forwarded to the Vice-President and Legal Counsel of the parent company in California. Mr. 
Machika, who had little collective bargaining experience, took written notes at each bargaining 
session and then dictated them after each session so that they could be typed and distributed to Mr. 
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Drake, Mr. Evans, Mr. Cordeiros, and the Vice-President and Legal Counsel of the parent com- 
pany. Mr. Machika had the authority to make ‘“‘house cleaning changes” in the Company’s propos- 
als, but could not make any substantive changes without Mr. Drake’s approval. 


32; Burlington’s proposals contained numerous provisions which were of serious concern to 
the members of the Union bargaining committee. Article 2.03 divided the bargaining unit into 
“two types of employees” defined as follows: 


1) permanent regular employees: an employee who is employed by the Company work- 
ing a regular shift comprised of five (5), eight (8) hour days for a regular non-over- 
time work week of forty (40) hours. 


2) permanent irregular employees: an employee who is employed by the Company work- 
ing an irregular shift which is any shift other than a regular work shift as defined in 
Article 2.03(1). 


Since those terms were both entirely new, the Union bargaining committee spent much of that sec- 
ond bargaining session attempting to gain some understanding of what they meant and what their 
implications were for members of the bargaining unit. The Company indicated at the bargaining 
table that permanent irregular employees were “‘part-time employees” who worked only 25 to 30 
hours per week and did not receive benefits. However, the information available to the Union 
through Messrs. Taylor and Best indicated that some of them worked 35 or more hours a week. In 
explaining the creation of that new terminology, Mr. Drake testified: ““We really had two labels for 
employees: full-time and part-time. We had to revise the use of ‘part-time’ because of the 
[Board’s] bargaining unit description of less than twenty-four hours per week. Therefore, we had 
to create a classification of employees who were scheduled to work more than twenty-four hours 
per week but less than forty hours per week. That’s where the ‘regular’, ‘irregular’ classifications 
came from.” He also told the Board that permanent irregular employees had various schedules, 
depending on the staffing requirements dictated by the “many peaks and valleys” in the air freight 
forwarding industry. 


35) The Union representatives felt, and expressed to the Company, grave concern that Bur- 
lington’s proposals provided no job security for members of the bargaining unit. The Union was 
extremely concerned about the fact that the proposals would empower Burlington to seriously 
erode the Union’s bargaining rights by reducing permanent regular employees to permanent irreg- 
ular employment, and then further reducing their hours of work to less than twenty-four hours per 
week, thereby removing them from the bargaining unit. Their concern in that regard was height- 
ened by the lack of any guaranteed hours for even a core of permanent regular employees, and the 
fact that the Company proposals included broad powers to revise starting times, lengths of shifts, 
and hours of work, and to subcontract work and lay off bargaining unit employees while retaining 
part-time employees (excluded from the bargaining unit.) 


34, Certain actions that were taken by management following certification also heightened 
the Union’s anxiety about the implications of the Company’s proposals. In mid December of 1984, 
the Company eliminated a driver’s position and a warehouseman’s position on the day shift. The 
two employees whose positions were eliminated bumped two other employees with less seniority. 
One of them (Allen Proulx) bumped a warehouseman (Dale Robertson), who was then demoted 
from “‘full-time’’ employment (with full benefits) to “part-time” employment. Following his demo- 
tion, he worked between 35 and 40 hours per week without benefits. (No employees were laid off 
as a result of that change, because two low seniority employees left the employ of the Company the 
week before the change.) Furthermore, the Company reduced Robert Miller and Dan Poutsoun- 
gas to 24 hours of work per week. Prior to that reduction, those two warehouse workers had each 
generally averaged approximately 32 hours of work per week for Burlington. (They were initially 
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hired by Burlington in late September of 1984 as temporary employees, to assist the warehouse 
staff in handling a large volume of automotive promotional material which required distribution on 
behalf of one of the Company’s customers. However, following a four-day lay-off at the end of 
November, they were called back to work because they were needed to help unload trucks.) When 
Mr. Taylor, who was their lead hand, complained to Mr. Evans about that reduction, which had 
made it more difficult for Mr. Taylor and the others on his shift to complete all the necessary work, 
Mr. Evans confirmed Mr. Taylor’s suspicion that their hours had been reduced ‘‘because of the 
Union’’, so as to remove them from the bargaining unit. (Mr. Miller subsequently returned to the 
bargaining unit when his supervisor arranged for him to obtain more hours of work with the Com- 
pany by switching hours with his brother Steven, who had another job in addition to his position 
with Burlington. ) 


35. In reducing the hours of work of Mr. Miller and Mr. Poutsoungas “‘because of the 
Union’’, the respondent contravened sections 64 and 66 of the Act. The same is true of Mr. Rob- 
ertson’s demotion, which was also motivated at least in part by anti-union considerations. Under 
the circumstances, it is unnecessary to determine whether those actions were also violative of sec- 
tion 79. 


36. On the basis of those and other actions by management following certification, the 
Union representatives were concerned that unless a collective agreement prevented such actions by 
the Company, bargaining unit positions might be reduced or eliminated by replacing permanent 
regular employees with permanent irregular employees, and reducing the hours of permanent 
irregular employees to twenty-four hours per week (or less). The Union representatives’ concerns 
about that possibility were further heightened by the fact that the Company was unwilling to guar- 
antee forty hours of work per week for any of the permanent regular employees, unwilling to agree 
to maintain a fixed ratio of permanent regular employees to permanent irregular employees, and 
unwilling to agree that part-time employees would be laid off prior to members of the bargaining 
unit. 


By. The members of the Union bargaining committee were also of the view that there was 
no justification for denying full benefits to the workers described by the Company as permanent 
irregular employees, in view of the fact that many of them worked nearly the same number of 
hours as the workers described by the Company as permanent regular employees. They also feared 
that in the absence of a provision guaranteeing a forty-hour work week for at least those employ- 
ees who had traditionally worked five, eight-hour days for Burlington, the Company might deprive 
such employees of their existing benefits by reducing or varying their working hours so as to 
remove them from the ambit of the “permanent regular employee”’ definition. However, the Com- 
pany refused to agree to any such guarantee, and also rejected the Union’s proposal that all bar- 
gaining unit employees be given forty hours of work on standardized shifts. Thus, the Union’s pro- 
posals that all bargaining unit employees be given benefits and a forty-hour work week became two 
of the key issues in negotiations between the parties. 


38. In seeking to justify the Company’s proposals, the Company representatives told the 
Union that Burlington planned to reduce its reliance on common carriers by using aircraft leased 
by its parent company and dedicated solely to carrying freight for Burlington and its parent com- 
pany. That significant change in operations was designed to keep Burlington and its parent com- 
pany competitive. It was originally scheduled to be implemented in the fall of 1985, but did not 
become operative until December 31, 1985. It resulted from a consultant’s report that was pre- 
pared fer the holding company which owns Burlington’s parent company. It was anticipated that 
the use of dedicated planes rather than common carriers would reduce the number of freight arriv- 
als at the Airport from in excess of twenty to only two per day. Management also suggested during 
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bargaining that, with the introduction of those planes, the Company could potentially require a lot 
more part-time employees, and fewer permanent regular employees, as the bulk of the freight 
would arrive at the same time and much of the work would be concentrated in a period of about 
five hours per day. However, it was anticipated that there would continue to be a nucleus of per- 
manent regular employees. When the Union representatives asked how many part-time employees 
there would be, the Company representatives said that they did not know, but that there might be 
up to forty or fifty. The Company representatives further indicated that they needed to retain flexi- 
bility in scheduling employees since they would have to plug into a system that would involve all of 
the various locations which those dedicated planes would be flying to and from in the United 
States. Further uncertainty concerning scheduling was created by the fact that the parent company 
was having difficulty in obtaining landing rights in Canada for the larger planes which it intended 
to lease. Thus, it was anticipated that the planes would initially have to land in Buffalo. From 
there, smaller planes which had been granted landing rights in Toronto would be used to transport 
small packages to the Airport. Trucks (operated by another company under a contract with Bur- 
lington) would be used to transport larger packages from Buffalo to Toronto. 


39: As noted above, the Union’s initial proposal was that all bargaining unit employees 
should have a forty-hour week, consisting of five consecutive eight-hour days, with set starting and 
quitting times. However, the Union subsequently modified that position by proposing several pos- 
sible alternatives, including a ratio of permanent regular employees and permanent irregular 
employees, expansion of the bargaining unit to include part-time employees, and a guarantee of 
the existing number of permanent regular employees and permanent irregular employees. How- 
ever, each of those alternatives was rejected by the Company representatives on the ground that 
they did not know what their work force requirements would be once the new planes were in place. 


40. The Union bargaining committee was also very disturbed about the union security 
clause proposed by the Company. It was the Union’s position that, with the exception of proba- 
tionary employees, all bargaining unit employees should be required, as a condition of employ- 
ment, to become and remain members of the Union in good standing. The Union also proposed a 
mandatory dues check-off provision. Article 3.01 of the union security clause proposed by the 
Company provided only for dues deduction from the pay of every employee who signed an author- 
ization card directing such deduction. However, Article 3.02 provided that “each employee upon 
employment will be required to sign an authorization card directing the Company to deduct Union 
dues in accordance with the foregoing”. Mr. Machika conceded in cross-examination that he was 
aware at all material times that such an authorization was not legally required. However, he testi- 
fied that he wished to have that provision in the agreement so that employees would “‘be aware up 
front that Union dues would be deducted” and “‘so that there’d be no question about it at a later 
date’. Mr. Bigeau characterized that position as “fancy language to confuse the issue’. Mr. Grey 
described it as “unnecessary”, and suggested that it would be an aggravation to persons who, 
under the Company’s proposal, were not members of the Union. 


41. The broad management rights clause proposed by the Company was also a source of 
concern to the Union. It gave the Company an unfettered right to contract out bargaining unit 
work. Deliveries to and pickups from customers in the area served by the Toronto station had 
always been contracted out by the Company. The Union did not consider that to be bargaining 
unit work, and was not seeking to prohibit the Company from continuing to contract it out. How- 
ever, the work of transporting freight to and from the Airport had traditionally been performed by 
warehouse employees (classified as drivers/warehousemen). The Union was concerned that the 
Company might contract out the work of those members of the bargaining unit, one of whom was 
Mr. Best. 
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42. The Union was also highly concerned about the Company’s Article 9.02 proposal con- 
cerning “‘just cause’. It provided as follows: 


9.02 The discharge of an employee who has completed his probationary period, hereinafter 
referred to as a “seniority employee’, shall be for just cause. “Just cause” for discharge shall be 
deemed to include, but shall not be limited to the following: 


(a) Failure to follow Company’s established policies, practices or procedures. 
(b) Insubordination or conduct which is abusive to supervision or Management. 
(c) Dishonesty. 


(d)  Falsifying or withholding information on personnel questionnaires, employment 
application, production or work performance reports, time cards, or any other rec- 
ords or reports. 


(e) Failure to perform assigned duties; refusing to work overtime; negligence in the per- 
formance of duties likely to cause or actually causing personal injury or property dam- 
age; fighting or attempting injury to another; stealing, destroying or willfully damag- 
ing the property of another employee or the Company or anyone else; the possession, 
use or being under the influence of drugs or alcoholic beverages during working 
hours; carrying or possessing firearms or weapons on Company property; excessive 
tardiness or absenteeism; unsatisfactorily explained absences; unauthorized absence 
for more than two (2) days without notice to the Manager; violation of this Agree- 
ment; or failure to comply with Company rules, including safety rules. 


Any grievance with respect to the exercise of this right to discharge or discipline shall be limited 
to the question of whether or not one of the offences occurred and shall not include whether the 
type of discipline selected by the Company was appropriate. 


Although the Union representatives were prepared to agree that serious matters such as theft and 
destruction of Company property might well warrant discharge, they were adamantly opposed to 
specifying discharge as the penalty for refusing to work overtime and for engaging in broadly 
defined “‘offences”’ such as failure to follow the Company’s established policies, practices, or pro- 
cedures; dishonesty; and failure to comply with Company rules. In describing the effect of that 
provision from his point of view, Mr. Grey told the Board that under the language proposed by 
Burlington, “pretty well in general the Company could fire anyone for any reason’’. He also testi- 
fied that he had never seen anything like it before, and that he could not accept that provision 
because the requirement of “‘just cause”’ would be unenforceable if that provision were included in 
the agreement. Also completely unacceptable to the Union was the above quoted provision which 
precluded arbitral review of the penalty of discharge or other discipline selected by the Company. 
The Union representatives were of the view that this provision handicapped the grievance proce- 
dure by arbitrarily preventing an arbitrator or arbitration board from substituting a lesser penalty 
in appropriate circumstances. 


43, Also of serious concern to the Union was the fact that Article 6.02 specified discharge 
as the arbitrarily unreviewable penalty for employee participation in “‘any strike, picketing, sit 
down, slow down, or any suspension of or stoppage of or interference with work or production 
which shall in any way affect the operations of the Company’. Moreover, although the Company 
was not prepared to require Union membership as a condition of employment, it nevertheless pro- 
posed (in Article 6.01) that the Union undertake and agree that while the agreement was in opera- 
tion, neither the Union nor any employee would take part in, call, or encourage any of those activ- 
ities. The Union representatives were of the view that it was inappropriate for the Company to 
demand such an undertaking without making Union membership mandatory for employees in the 
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bargaining unit, so as to give the Union an element of control over all such employees through 
internal Union disciplinary procedures. 


44. Mr. Machika told the Board that the Company wished to have very specific language 
such as that contained in Articles 6.02 and 9.02 ‘‘so there wouldn’t be any room for [Burlington’s 
first level] management not to understand the contract”. A similar rationale was given to the 
Union during negotiations. However, as contended by Union counsel in his submissions to the 
Board, the complexity of a number of the provisions proposed by the Company, such as its seven- 
page grievance procedure provision and its reference to “the principle of estoppel” in its extensive 
management rights clause, belies that assertion. 


45. The Company proposed a stringent, detailed grievance and arbitration procedure which 
specified that its time limits and other procedural requirements were mandatory and not merely 
directory. The Company proposal also expressly made section 44(6) of the Labour Relations Act 
inapplicable, and thereby precluded an arbitrator or arbitration board from extending the time lim- 
its where the arbitrator or arbitration board was satisfied that there were reasonable grounds for 
the extension and that the opposite party would not be substantially prejudiced by the extension. 
The Union representatives were concerned that the lengthy provisions of the grievance and arbi- 
tration procedure were too complex to be readily understandable by members of the bargaining 
unit. They were also concerned that the grievance procedure proposed by the Company bypassed 
the employee’s immediate supervisor and involved no Union official other than a steward. Those 
and other matters pertaining to the grievance procedure by the Company were discussed between 
the parties at great length and were ultimately resolved through a “‘one on one” meeting between 
Mr. Bigeau and David Brisbin, who replaced Ms. Crosby as the Company’s spokesperson when 
she went on maternity leave. 


46. As noted above, the Union proposed that seniority be the determining factor in lay- 
offs, recalls, promotions, transfers, and overtime assignments, provided that the employee with the 
greatest seniority had the ability to perform the work. The Company, on the other hand, proposed 
(in Article 10.04) that seniority shall only be determinative where the employees’ “‘skill, ability, 
qualifications, dependability and reliability” were equal. Although in an effort to obtain agreement 
the Union representatives were prepared to compromise by making seniority the deciding factor 
only where the employees’ “‘skill, ability and qualifications” were relatively equal, they were not 
prepared to agree to ‘“‘dependability and reliability” being included in the seniority provision, as 
they felt that those terms were too nebulous and would permit favouritism. The Company repre- 
sentatives, on the other hand, expressed the view that “‘skill, ability, and qualifications” were not 
as important in a warehouse setting as they were in other contexts. They contended that dependa- 
bility and reliability were important because (in the words of Mr. Machika) “basically the only dif- 
ference between most of the people in a warehouse is dependability and reliability”’. 


47. The lay-off clause proposed by the Company was also unacceptable to the Union. It 
provided: 


10.05 In the event that lay-off is necessary, the Company shall lay off temporary, then proba- 
tionary employees, if any, prior to laying off seniority employees. Seniority employees will be 
laid off in accordance with the provisions of Article 10.04. 


That provision made no mention of part-time employees, whom the Union felt should be the first 
persons laid off. Moreover, as noted by the Union at the bargaining table and in these proceed- 
ings, that provision introduced yet another type of employee, referred to as a “‘temporary employ- 
ee’’, and did not reflect what had in fact been occurring in the warehouse. 
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48. The Company’s job posting proposal also gave rise to extensive discussions at the bar- 
gaining table. It provided as follows: 


11.01 The Company agrees to advertise permanent job vacancies for five (5) working days. Dur- 
ing the posting period and until the vacancy is filled, the Company may temporarily fill the job 
as it wishes. In order for any employee to be considered, the applicant must have the qualifica- 
tions necessary to satisfactorily perform the job and the job must be in a higher wage group than 
the applicant’s. In making the selection, the Company will consider the factors set out in Article 
10.04 hereof. Where the factors set out therein are equal in the judgement of the Company, the 
senior applicant will be given preference. In the event there are no suitable applicants, the Com- 
pany may fill the vacancy from any source. An employee will be limited to one (1) successful bid 
in a twelve (12) month period. All employees interested in the job vacancy must make appli- 
cation within the five (5) day period that the vacancy is posted. Such job postings shall apply in 
respect of the original vacancy and will not apply to subsequent vacancies created by the filling 
of the original vacancy. 


The Union representatives felt that Article 11.01 contained far too many restrictions. The require- 
ment that the job be in a higher wage group than the applicant’s precluded lead hands such as Mr. 
Taylor from applying for a lateral transfer to an opening for a lead hand on another shift. It also 
meant that if a driver/warehouseman such as Mr. Best lost his licence, the only job for which he 
would be eligible to apply would be that of lead hand, as the driver/warehouseman’s wage rate was 
higher than that of a warehouseman. Also of concern were the twelve-month limitation, the 
restriction of the provision to the original posting, and the unreviewable power which the Com- 
pany was seeking with respect to determining whether or not the aforementioned five factors were 
equal. 


49. Other Company proposals opposed by the Union included a provision by which over- 
time would be mandatory (in inverse order of seniority) in the event that the work could not be 
covered by means of voluntary overtime (offered in order of seniority to employees at work at the 
time the need for the overtime arose), and a provision by which overtime would only be paid for 
hours worked in excess of forty hours per week, rather than in excess of eight hours per day, as 
proposed by the Union. 


50. The only provisions on which agreement was reached at the January 16 bargaining ses- 
sion were minor, non-contentious items: Article 3.03 (by which the Company agreed to supply 
updated seniority lists to the Union Committee and the Union office twice a year), Article 6.02 
(which adopted the definitions of “strike” and ‘“‘lock-out” contained in the Labour Relations Act), 
and Article 7 (by which the Company agreed to provide a bulletin board for the use of the Union, 
and the Union agreed that all notices would be subject to approval by the District Manager prior to 


posting). 


le Considerable time was also spent discussing health and safety matters at the January 16 
bargaining session. Employees had a number of health and safety concerns respecting the Com- 
pany’s premises and equipment. The Company had moved its Toronto terminal into a new ware- 
house in the fall of 1984, and since that time there had been a problem of excessive dust in the 
warehouse causing nosebleeds and respiratory problems for some of the employees. Wheel chocks 
were also needed to prevent parked trucks from moving while they were being loaded and 
unloaded at the new warehouses’ docks by employees on forklifts. There were also concerns about 
the roller systems in the new warehouse and in the Company’s trucks, the location of electrical 
boxes on beams in the new warehouse, the lack of floor bolts on warehouse racks, and the pres- 
ence of propane tanks in the new warehouse. Mr. Best had been particularly vocal in raising these 
matters with management during the fall and winter of 1984. In December he had designed a new 
roller system on his own initiative and presented the design to management for their consideration. 
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(Messrs. Evans and Machika discussed that proposed design but concluded that it was too cumber- 
some. In rejecting it, they also took into account the fact that a system specialist in the employ of 
the parent company had recently designed a roller system for the Company, after coming to 
Toronto from California to assess the Company’s needs. That system was purchased by the Com- 
pany at a cost in excess of $30,000.) At the January 16 bargaining session, management acknowl- 
edged that there was a dust problem in the new warehouse, and advised the Union representatives 
that the company which had constructed the warehouse would be looking into the matter. At that 
meeting, the Union representatives raised once again some of the aforementioned changes in 
terms and conditions of employment which had been made by management following the Union’s 
certification. The Company’s response continued to be that those matters would have to be negoti- 
ated. 


ays The parties next met on January 22. Having spent most of the previous bargaining ses- 
sion voicing their concerns about the Company’s proposals and explaining what they wanted, the 
Union representatives were hopeful that the Company would make some movement and accept at 
least some of the Union’s proposals. There was extensive dialogue between the parties at that 
meeting, with each party explaining its concerns, but very little progress was made. The only provi- 
sions agreed upon on January 22 were Article 1.02 (by which use of the masculine gender in the 
agreement would ‘‘also be considered feminine’’), Article 2.01 (the recognition clause which was 
identical to the bargaining unit description contained in the aforementioned certificate), and cer- 
tain parts of Article 10.02 (which specified various ways in which a seniority employee could “lose 
his seniority standing and employment’). All of the language agreed to at that meeting and at the 
previous meeting was contained in the Company’s proposals. The Company did not agree to any of 
the Union’s proposals (with the exception of its recognition clause, which was identical to that of 
the Company). 


53) Mr. Drake had little direct involvement with bargaining unit employees until February 
of 1985, when he decided to begin spending more time at the Toronto station. (His office was 
located at Burlington’s head office, a short drive from the Toronto station.) In explaining that deci- 
sion of the Board, he said, ‘““‘We were very much involved in the labour situation in Toronto. Com- 
plaints came back to me from employees that we weren’t communicating.... There were also prob- 
lems occurring in the warehouse regarding intentional mishandling of freight.” Mr. Drake also 
stated that Mr. Machika had been managing the Toronto station since November of 1984, when 
the Company’s Toronto District Manager was terminated. He described the Company’s efforts to 
find a suitable replacement as being ‘‘a long, drawn-out affair”. Ultimately, Greg Richard was 
hired away from a competitor in April of 1985 to become Burlington’s District Manager. 


54. Having decided to become more directly involved in the operation of the Toronto ware- 
house, Mr. Drake telephoned Mr. Grey to request his approval for Mr. Drake to meet with the 
Company’s two lead hands to discuss problems concerning the mishandling of freight. Mr. Drake 
testified that he called Mr. Grey in order to assure him that he was not attempting to negotiate 
directly with any members of the bargaining unit, but was “‘merely trying to keep things cool in the 
work place’. Mr. Grey expressed the view that the proposed meeting was a “‘great idea’”’. 


5D: Mr. Cordeiros also began to spend more time at the Toronto terminal in February of 
1985, at the request of Mr. Drake. Mr. Cordeiros, who reported directly to Mr. Machika, had pre- 
viously managed the day-to-day operation of the warehouse, and effectively resumed that role in 
February of 1985. 


20) The next bargaining session was held on February 6, 1985. Since Mr. Grey was again 
“called out of town’, Brian Bennett, the Vice-President of Local 91, attended in his place. The 
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meeting got off to a poor start when Mr. Bigeau arrived thirty minutes late, having mistakenly 
thought that it was scheduled for 9:30 rather than 9:00 a.m. After lecturing Mr. Bigeau concerning 
his tardiness, Ms. Crosby advised the Union that the Company was prepared to substitute “‘Super- 
visor’ for ‘““Manager” in Article 8.03 of the grievance procedure, and to increase some of the time 
limits, such as the time limit for filing a discharge grievance (which was two working days in the 
Company’s original proposal, and which the Company was prepared to increase to three working 
days). The Union had earlier proposed that substitution to avoid problems that might arise if 
supervisors felt that bargaining unit employees were “‘going over their heads” by raising matters 
with a higher level of management without first discussing them with their supervisors. Ms. Crosby 
pointed to those changes as representing some movement on the part of the Company and 
appeared to expect the Union to respond with a major move. However, the Union viewed them as 
relatively minor changes that were not only for the benefit of bargaining unit employees, but also 
for the benefit of their supervisors. In the ensuing discussion, the Union agreed to accept the Com- 
pany’s revised proposal concerning Article 8.03 (which provided that no employee had a grievance 
until he had discussed his complaint with his supervisor, and went on to provide that if the employ- 
ee’s supervisor did not settle the matter to his satisfaction, the employee could present a written 
grievance). The Company’s proposal concerning Step 2 of the grievance procedure was also 
accepted by the Union at that meeting with the addition of ‘‘a Union official” as one of the persons 
who could be present at the Step 2 meeting, along with “the employee, the steward and the Dis- 
trict Manager or his designate’’. That addition was requested by the Union and was described by 
Mr. Bigeau as a ‘““common sense change” designed to enable the Union to be in a better position to 
assess the merits of a grievance and to thereby facilitate its decision concerning whether or not to 
refer it to arbitration. Other Company proposals accepted by the Union at that meeting were Arti- 
cle 1 (“intent and purpose’’) and Article 4.02 (by which stewards are deemed to be representatives 
of the Union and officers are deemed to be officials of the Union, and by which the parties agree 
that the Union representatives and officials occupy positions of leadership and responsibility to see 
that the agreement is faithfully carried out). 


57: After further discussion, the Union bargaining committee caucussed to consider their 
position and concluded that they could not move, as no progress was being made on any of the key 
issues. When the Company representatives returned, Ms. Crosby asked if the Union had another 
position to give them. When the Union representatives replied that they did not, Ms. Crosby 
accused them of not having done their homework. Mr. Bigeau’s response was, ““There’s nowhere 
to go. You’ve got us boxed in.”’ At that meeting, Ms. Crosby also stated that Local 91 generally 
serviced “Cadillac” types of units in the printing trade, but that it was “‘now dealing with a Volk- 
swagen type of operation”. The two Burlington employees on the Union bargaining committee 
were quite offended by that remark, which did little to facilitate bargaining. With tempers flaring 
and nothing being accomplished, Mr. Bigeau suggested that the parties “‘break off’, and the Com- 
pany representatives agreed with that suggestion. 


58. The parties met again a week later on February 13, 1985. Mr. Grey was in attendance at 
that meeting, along with Messrs. Bigeau, Taylor, and Best. Mr. Brisbin was introduced as the 
Company’s new spokesperson at that meeting, with the departure of Ms. Crosby on maternity 
leave. Mr. Brisbin tabled a “‘status document” containing language to which the parties had agreed 
as of that date. Mr. Grey tabled a further copy of the Union’s proposals, which had been revised to 
include page numbers and an index. At that meeting, Mr. Brisbin stated that the Company needed 
a tremendous amount of flexibility because it was in a highly competitive service business which 
required the Company to “‘move and move fast” to remain competitive. He asserted that it was not 
practical to fix hours of work and that management would not permit an arbitrator to tell them 
how to run their business. He stated that extensive language was needed concerning management’s 
rights to preclude an arbitrator from “implying restrictions” and giving the Company “‘bad surpris- 
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es” concerning grey areas. He added that the Company “just did not like” the Union proposals 
because they were “‘too potentially restrictive’. 


59. In the early afternoon, Mr. Brisbin advised the Union of certain changes which the 
Company was prepared to make in its proposals in response to the Union’s concerns. Those 
changes included a reduction in the probationary period (from 90 worked days to 75 worked days); 
the addition of a second Union steward (to cover the afternoon shift); the addition of a clause by 
which management’s consent to a steward leaving his duties to attend to Union business or to dis- 
cuss a grievance would “not be unreasonably withheld”; and the deletion of “dependability” as a 
factor to be considered in respect of lay-offs, recalls, and job postings. However, Mr. Brisbin indi- 
cated that the Company was opposed to any change concerning the definition of permanent regular 
and permanent irregular employees, remained opposed to mandatory Union membership, and was 
unwilling to agree that part-time employees would be the first employees to be laid off. In this 
regard, he stated that part-time employees would likely become a big factor in the business as the 
parent company was in the process of obtaining aircraft for its exclusive use. He added that man- 
agement did not yet know what the schedules for those aircraft would be, but thought that they 
might need a substantial number of part-time employees to handle peak periods during the day and 
the afternoon, or might need to schedule employees to work split shifts. No significant changes 
were proposed by the Company concerning management rights, hours of work, discipline, or any 
of the other key issues. 


60. A number of health and safety issues were discussed at the February 13 meeting, includ- 
ing the roller system, chocks, and excessive dust in the warehouse. Certain actions by Mr. Best 
were also discussed at that meeting. Mr. Brisbin expressed his client’s displeasure with the fact that 
during the preceding evening Mr. Best had returned to the warehouse after his shift without 
authorization by management. In his testimony before the Board, Mr. Best stated that he went to 
the warehouse around 10:45 p.m. on February 12 because he was concerned about health and 
safety on the night shift, and wanted to see the roller system in operation. (The roller system was 
not used during the day shift.) Although he acknowledged that he had no official status as an 
employee health and safety representative, he testified that he ‘‘was involved in a health and safety 
campaign and was there to make it safe.’’ Mr. Best did not disrupt or in any way impede the work 
that was being performed on that shift; he merely observed employees while they used the roller 
system. After Mr. Best had been there for five or ten minutes, Mr. Kaye approached him and 
asked him to leave. Mr. Best responded by stating that he was there ‘“‘on health and safety pur- 
poses’, and refused to leave. Mr. Kaye then left and returned with Ms. Maynard, who asked Mr. 
Best what he was doing there. Upon hearing his explanation, she looked at Mr. Kaye and said, 
“The boys are almost finished work, aren’t they?” Mr. Kaye did not respond, but rather merely 
looked at Ms. Maynard with what Mr. Best described as ‘‘an odd expression on his face’’ before 
walking away. Ms. Maynard also left without saying anything more. Mr. Best thought, not unrea- 
sonably, that Ms. Maynard had meant that it was alright for him to remain in the warehouse 
because the work was almost finished. However, Ms. Maynard went to the office and telephoned 
Mr. Machika at his home. When she told him that Mr. Best had not left the premises when asked 
to do so by Mr. Kaye and by herself, Mr. Machika requested that she have Mr. Best pick up a tele- 
phone so that he could speak with him. At Ms. Maynard’s direction, Mr. Kaye summoned Mr. 
Best to the telephone to speak with Mr. Machika, who directed him to leave the building. Mr. Best 
told Mr. Machika he was only there in the interest of the Company and the workers to help solve 
problems and to ensure that the night workers were not working in unsafe conditions. Mr. 
Machika told him that he could not stay in the warehouse and that if he had any problems he 
should take them up with his supervisor. Mr. Best then said, ““Come on Bill, I’m not bothering 
anyone.” Mr. Machika’s response was, “If you don’t get out of the building, I'll call the police and 
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have you evicted.” At that point, which was approximately fifteen minutes after he entered the 
warehouse, Mr. Best hung up the phone and left the premises. 


61. After that matter had been raised at the bargaining table, Mr. Brisbin and Mr. Grey 
stepped out of the room to discuss it. During that discussion, Mr. Grey acknowledged that the 
Union had ‘“‘some new people”, undertook to “try to control them’’, and requested the Company 
to refrain from taking any punitive action against Mr. Best. Messrs. Grey and Brisbin also 
attempted to narrow the outstanding issues during that ‘“‘one on one”’ conversation, but did not 
succeed in doing so because the Company was only prepared to move on issues which the Union 
considered to be relatively minor in importance, and was not prepared to move on any of the key 
issues. Following that discussion, Mr. Grey told Mr. Best that he thought his discussion with Mr. 
Brisbin had been helpful and that “hopefully there wouldn’t be any action taken against [Mr. 
Best].” 


62. On the following day, John Halbert, a Ministry of Labour Health and Safety Inspector, 
attended at the warehouse at the request of Mr. Best. After inspecting the premises and meeting 
with management in the presence of Mr. Best, Mr. Halbert ordered the Company to cause a joint 
health and safety committee to be established and maintained at the work place, as required by 
O.H.S.A. He also ordered that unattended trucks at the shipping and receiving dock be immobi- 
lized and secured against accidental movement. He advised management to consult with the Indus- 
trial Accident Prevention Association concerning tow motor safety, to involve supervisors in a 
safety training seminar, and to provide training concerning “pull straps blue and red weight capaci- 
ties’, gross weights of truck vehicles, and loading. That meeting lasted from approximately 1:00 to 
1:45 p.m. Mr. Best left the meeting feeling quite content, as some of his health and safety concerns 
had been found to be legitimate and were to be remedied. 


63. Mr. Machika telephoned Mr. Grey at approximately 2:30 that afternoon and asked him 
if he had advised Mr. Best to contact a health and safety inspector. Mr. Grey replied in the affirm- 
ative and went on to say that he hoped that the Company would not take any punitive action 
against Mr. Best as the Union was trying to negotiate a collective agreement. Mr. Machika told 
Mr. Grey that he had decided to suspend Mr. Best for two days without pay. Mr. Grey was very 
troubled by that decision and told Mr. Machika, “I will not be responsible for the consequences.” 


64. After the aforementioned meeting with Mr. Halbert, Mr. Best was sent to the Airport. 
When he returned shortly after 3:30 p.m., his supervisor told him that Mr. Machika wanted to see 
him. When he went to the office, Mr. Machika gave him the following letter: 


On the 7th of August 1984 a letter was put into your personnel file advising you that, on the 
night of August 6th, you were on company premise [sic] while off shift and were asked to leave. 
You were advised that this would not be tolerated in future. 


On the evening of February 12, 1985, you once again entered the company premise [sic] in the 
evening without authorization, and after being asked to leave by the Warehouse Supervisor and 
Night Operations Manager, I was contacted due to the fact that you would not honour their 
request. 


This is the second time that this has occurred and I have no choice at this. time but to suspend 
you from active duty, without pay, for two (2) working days. 


Mr. Best was quite shocked by that suspension. When he said, “Bill, what are you doing’, Mr. 
Machika replied, ‘““We have no safety problems in here.”’ 


65. Mr. Machika testified that he decided to suspend Mr. Best because he could not con- 
done his actions of interjecting himself into different aspects of Burlington’s operation at his own 
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whim, without any consultation with management. However, we are satisfied on the totality of the 
evidence that the two-day suspension was actually motivated, at least in part, by a desire to penal- 
ize Mr. Best for contacting a health and safety inspector, and for the role which he played in the 
unionization of the Company’s work force and in the negotiations which followed the certification 
of the Union. As indicated above, we are also satisfied that all of the other disciplinary action 
taken by the Company against Mr. Best following the certification of the Union was tainted by 
anti-union animus. 


66. Near the end of the February 14 bargaining session, the Union bargaining committee 
caucussed for about ten minutes before returning to advise the Company that they intended to 
apply for conciliation, as only a few minor matters had been agreed upon and no progress had been 
made on any of the key issues during the first five bargaining sessions. It was their hope that a con- 
ciliation officer would be able to bring the parties closer together and foster some progress on 
those issues. They also felt that they would have a better chance of getting an agreement if the 
negotiations were (in the words of Mr. Grey) “brought to a head quickly with a deadline’’. The 
Company representatives suggested that the parties continue to bargain while the Union’s concilia- 
tion application was being processed. However, the Union representatives declined to do so as 
they were of the view, not unreasonably, that it would serve no useful purpose. 


67. The parties next met on April 9, 1985. That meeting was a conciliation session sched- 
uled by John Miller, the conciliation officer appointed in response to the Union’s application for 
conciliation. The meeting began with an announcement by the Union that it planned to file com- 
plaints against the Company on behalf of Mr. Best and another employee in the bargaining unit. 
(The latter complaint was subsequently withdrawn by the Union.) After the parties had advised 
Mr. Miller of what had occurred during the course of negotiations up to that time, there was a fur- 
ther discussion of the items remaining in dispute. The Company representatives explained Burling- 
ton’s position to Mr. Miller and the Union by going through the Company’s proposals point by 
point. They also reviewed the Union’s proposals and responded to the ones that had not already 
been responded to through the Company’s proposals. In an effort to resolve some of the key 
issues, the Union representatives indicated that they would be prepared to look at a ratio of part- 
time employees to full-time employees, with the requirement that part-time employees be laid off 
first. However, the Company was unwilling to tie itself down to a fixed ratio, and was not prepared 
to agree that part-time employees would be the first to be laid off. It was the Company’s position 
that who was to be laid off would be determined by the nature of the work remaining to be per- 
formed. Thus, it was only willing to agree that permanent regular employees could bump perman- 
ent irregular employees and that permanent irregular employees could bump part-time employees. 
Another alternative suggested by the Union was that part-time employees be included in the bar- 
gaining unit. That proposal was also rejected by the Company. The Union also sought an indica- 
tion of the number of persons who would be permanent regular employees and the number who 
would be permanent irregular employees, but the Company was unwilling to commit itself, as it 
wanted to have the flexibility to schedule employees to work whatever hours it deemed appro- 
priate. The Union representatives further suggested that the parties attempt to find some middle 
ground concerning the Union’s proposal that employees not covered by the agreement be pre- 
cluded from performing bargaining unit work. However, the Company was not interested in that 
suggestion. As indicated above, the Union had initially proposed a provision preventing the sub- 
contracting of any work performed by members of the bargaining unit. At the April 9 meeting, the 
Union representatives expressed a willingness to modify that proposal to allow subcontracting if 
the subcontracting did not result in the lay-off of any members of the bargaining unit. However, 
the Company did not find that to be acceptable. Although there was considerable discussion con- 
cerning the key issues, no progress was made in resolving them. This lack of progress was a source 
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of great frustration to the members of the Union’s bargaining committee. Messrs. Taylor and Best 
were so disturbed by the Company’s intransigence that they got up and left the room. 


68. Prior to the end of that meeting, the Company representatives complained that the 
employees were not working at their usual speed, were making too many mistakes, and were 
unhappy. The Union representatives indicated that they would look into those matters. They also 
advised the Company that they intended to request a “‘no board” report. In explaining the reason 
for making that request, Mr. Grey testified: ““We were going nowhere. Sometimes agreements are 
reached under deadline bargaining. We felt that this had to be brought to a head one way or the 
other.... We’d been over these things time after time. [We requested a ‘no board’ report] to get a 
deadline so there could be the pressure of deadline bargaining so we’d get some movement and 
reach agreement.” 


69. Between April 9 and the next bargaining session which occurred on May 1, Messrs. 
Bigeau and Brisbin met to formulate a grievance procedure satisfactory to both parties. Mr. Bris- 
bin was given full authority by the Company to modify the grievance procedure in such manner as 
he felt appropriate. Those discussions succeeded in resolving a number of matters pertaining to the 
grievance procedure provisions. 


IQ; On Sunday April 14, the Union bargaining committee met with members of the bar- 
gaining unit to update them on the negotiations and to conduct a strike vote. Prior to the taking of 
that vote in which the employees gave the committee a unanimous strike mandate, Mr. Grey 
explained that before calling a strike, the Union would come back to the members of the bargain- 
ing unit with the Company’s final offer. He also explained the matter of timeliness of a lawful 
strike, and advised them that a strike would not be called without the approval of the International 
Typographical Union (the “I.T.U.”), as that approval had to be obtained before they could 
receive strike pay. He told them that prior to granting such approval, the I.T.U. would send in an 
International Representative in an attempt to resolve the dispute without a strike, and that the 
International Representative would report back to the I.T.U. concerning whether or not a strike 
should be sanctioned. At that meeting the Union representatives also raised the complaints that 
had been made by the Company at the bargaining table concerning the employees’ attitude, work- 
ing speed, and work-related mistakes. Mr. Bigeau’s testimony in that regard was: ‘“We told them 
that we would do the bargaining. We wouldn’t put up with this. If the time came to be unhappy, 
we'd let them know. As far as I know everyone left with that understanding.” 


ie Claudio Cristini commenced employment with Burlington in June of 1980. He was 
employed in the bargaining unit as a co-ordinator at all material times (prior to the lock-out 
described below). Unlike warehousemen who handle the freight of a large variety of customers, 
co-ordinators are assigned to handle distribution for a few major customers. They are in frequent 
contact with those customers and deal almost exclusively with their freight. Mr. Cristini told the 
Board that he had been ‘‘quite close” to Mr. Drake prior to certification. His mother had made 
Italian sausages for Mr. Drake and he was on a first name basis with him. He also told the Board 
that they made “little bets” from time to time. On the morning of April 26, Mr. Cristini 
approached Mr. Drake and asked him why bargaining was taking so long. After advising Mr. Cris- 
tini that he could not discuss what was actually going on in negotiations, Mr. Drake stated that “‘if 
the Union said something, the Company replied and it went back and forth like that’’. Since 
Messrs. Taylor and Best had expressed the view that Mr. Machika was responsible for the lack of 
bargaining progress, Mr. Cristini asked Mr. Drake if Mr. Machika was “really stalling in bargain- 
ing’. Mr. Drake replied, ‘“‘Well, Bill Machika only does what he is told to do.” This reply upset 
Mr. Cristini, as he interpreted it to mean that Mr. Drake was the one who was stalling the negotia- 
tions. After lunch, Mr. Drake came back to Mr. Cristini and said, “I don’t think the Union is tell- 
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ing you everything. Do you know that in six months [the Union] can be decertified?” He also 
asked him if he knew that after the employees had been on strike for six months, the Company did 
not have to give them their jobs back. Mr. Cristini found those statements to be “threatening types 
of suggestions’. 


a2 At approximately 9:45 on May 1, the four bargaining unit members in the Company’s 
distribution department (Claudio Cristini, his brother Clem, Gordon Dalziel, and Bill Genge) 
were called to the boardroom in the front office where Mr. Drake informed them that Hewlett- 
Packard, one of the respondent’s major customers, had pulled its account and that all of its freight 
was to be shipped out of the warehouse by the following Friday. He also told them that jobs would 
be lost, but that the persons affected by that loss would be able to bump other employees because 
of their seniority, with the result that less senior employees would be terminated. Mr. Drake then 
met with Hewlett-Packard’s Distribution Manager for over an hour and succeeded in persuading 
him that Burlington’s employees would continue to provide the same high level of service to Hew- 
lett-Packard regardless of what was going on in negotiations. Later that day, the employees in the 
distribution department were advised that Mr. Drake had managed to persuade Hewlett-Packard 
to leave its business with Burlington as long as there was no deterioration in service. 


433 The next bargaining session also occurred on May 1. The parties met at the Ministry of 
Labour’s offices at 400 University Avenue with the assistance of Mr. Miller, who had been 
appointed as a mediator following the issuance of the ‘no board” report requested by the Union. 
At that meeting Mr. Brisbin announced that Burlington had hired employees to replace the mem- 
bers of the bargaining unit in the event of a strike or lock-out, and that those new employees were 
in the warehouse being trained to do the work. The Company representatives stated that the Com- 
pany had to keep operating because of the competitive nature of the industry. They also indicated 
that if Burlington did not continue to operate, work would be lost, probably irretrievably. 
Although the members of the Union bargaining committee were shocked by that announcement, 
they agreed to continue bargaining. 


74. Mr. Machika also stated at the May 1 meeting that Hewlett-Packard was negotiating 
with one of Burlington’s competitors and would probably withdraw its business from Burlington, 
with a consequent loss of some bargaining unit positions in the distribution department, and a con- 
siderable amount of revenue. He added that Burlington officials, including Mr. Drake, were meet- 
ing with Hewlett-Packard that day in an attempt to keep the account, but that they were not opti- 
mistic as Hewlett-Packard seemed to be intent on withdrawing its business from Burlington on the 
ground that there would likely soon be a deterioration or disruption in service due to the fact that 
Burlington and the Union had been unable to negotiate a collective agreement. In response to a 
question from Mr. Bigeau, Mr. Machika confirmed that he had been contacting non-union truck- 
ing firms to determine if they would make deliveries during a strike. 


IS: At the May 1 bargaining session, the Company provided the Union with a typed docu- 
ment entitled “Position of the Company with respect to Certain Outstanding Issues as at May 1, 
1985” (the ‘position paper’’). Revised proposals concerning discharge cases, hours of work, and 
the grievance procedure were appended to the position paper. Although a number of those revi- 
sions were acceptable to the Union, they did not provide a basis for resolving the key issues that 
remained in dispute. The Company had initially proposed that an employee who successfully com- 
pleted his probationary period would have his seniority date backdated to his original date of hire. 
However, the Union representatives had suggested that this provision might give rise to inequities 
in the context of persons who worked for several years as part-time employees before assuming 
bargaining unit positions. In response to that concern, the Company offered through its position 
paper to withdraw that provision. The Union agreed to the proposed withdrawal. The Company 
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also agreed to withdraw from its job posting proposal the requirement that ‘“‘the job must be in a 
higher wage group than the applicant’s”. After discussing those matters, and engaging in some fur- 
ther “give and take’’, the parties agreed to Article 10.01 (which provided that the probationary 
period would be ninety calendar days, that the lay-off or discharge of a probationary employee 
would be a matter beyond the scope of the collective agreement, and that upon successfully com- 
pleting the probationary period, an employee would be credited with ninety calendar days’ seniori- 
ty), and Article 10.06 (by which an employee who had been transferred by the Company to a posi- 
tion outside the bargaining unit would be credited with his full seniority for time spent within the 
bargaining unit if he later returned to the bargaining unit). Agreement was also reached on a pro- 
vision under which Burlington would provide a private area for the Union representative to meet 
with a Union steward or an employee in some circumstances. The Company also offered to delete 
the last paragraph of Article 9.02 (as quoted above), and to specify a range of penalties for the mis- 
conduct described in parts “‘a’’, ‘“‘b’”, and ‘“‘e” of that provision. However, even with those pro- 
posed revisions, Article 9.02 remained unacceptable to the Union as it continued to specify dis- 
charge as the only penalty for “dishonesty’’, and for the misconduct described in part “‘f’”’. 


76. On May | the Company also proposed the following new language concerning lay-offs: 


10.05 In the event of a reduction in the hours or layoff, permanent regular employees qualified 
to perform the remaining work may displace permanent irregular employees. Similarly, perman- 
ent irregular employees qualified to perform the remaining work, may displace a part time 
under 24 hour person. 


The Union’s reaction to that provision was described as follows by Mr. Grey in his testimony in 
chief: 


That implied that permanent irregular employees would be laid off first. They would bump per- 
manent irregular employees who would in turn bump part-time employees who were outside the 
bargaining unit. That revealed to our committee what we had been saying and fearing all along. 
The Company had now put it in words. With the language in management’s rights, the language 
in hours of work, and the language in this clause, it was foreseeable that there’d be no union left 
and everything else wouldn’t mean a thing. That’s what this clause meant to us. 


ly. At the end of the mediation session on May 1, Mr. Miller asked the Union representa- 
tives to prepare, for presentation at the next session, a revised position on what it would take, from 
the Union’s perspective, to get a contract. In an attempt to comply with that request, the Union 
bargaining committee met at the Union office following that meeting and reviewed the outstanding 
issues. They concluded that they could offer some minor amendments in some areas, but that there 
was nowhere else for them to go on the key issues. Mr. Bigeau told the Board: ‘“We could not 
move on the key issues.... If we typed up a document, it would have said, ‘as [per] union propos- 
aL.” 


78. Before deciding to introduce “‘replacement workers” into the warehouse on May 1, Mr. 
Drake contacted Mr. Grey and asked him for a commitment that the Union would give the Com- 
pany at least four or five days’ notice before a strike occurred. Since that commitment was not 
forthcoming, management decided to bring the replacement workers into the warehouse prior to 
the time at which a legal strike could occur, for the purpose of training them to replace the Com- 
pany’s traditional work force in the event of a strike. They were aware that bargaining unit 
employees could embark upon a lawful strike at midnight on May 3, and were of the view that 
three days was the bare minimum of training time required. 


79. The introduction of those new workers into the warehouse created a high level of ten- 
sion. As one would expect, bargaining unit employees were less than enthusiastic about training 
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persons, whom they characterized as “‘scabs’’, to take over their jobs during a strike. Some of 
those persons took it upon themselves to perform many of the functions usually performed by reg- 
ular workers, leaving some of the regular workers with little to do. However, they made many mis- 
takes due to their unfamiliarity with the Company’s operations. Others, such as a burly fellow 
whose military garb landed him the nickname “G.I. Joe’’, performed little or no work and were 
viewed by at least some of the bargaining unit employees as having been brought in by the Com- 
pany in an attempt to intimidate them. In addition to the replacement workers, salesmen and other 
persons excluded from the bargaining unit observed bargaining unit employees while they were 
working in order to gain familiarity with the work, and to keep a watchful eye on their perfor- 
mance. They also accompanied bargaining unit employees when they went to the Airport to pick 
up or deliver freight. 


80. On May 2 members of management gave each of the bargaining unit employees a copy 
of the following letter concerning benefit coverage during a legal work stoppage: 


Dear Employee: 


As you know, after midnight on Friday May 3, 1985, the Company and the Union will be in a 
legal work stoppage situation. 


If such occurs, your benefit coverage will cease during the period of the stoppage. 


To help in minimizing the initial dislocation of such benefits cessation, the Company is prepared 
to make arrangements with the insurers for coverage to continue for the first month of the stop- 
page upon receipt of payment in advance from the Union of $1,452.89 to cover the monthly 
group cost. 


If the work stoppage continues beyond one month, each subsequent month will be dealt with on 
an individual basis. 


Regards, 
(signed) Bill Machika. 


81. A further mediation session was held on May 3. Richard Weatherdon, an I.T.U. Inter- 
national Representative, attended that session along with Messrs. Grey, Bigeau, Taylor, and Best. 
Mr. Weatherdon was present in accordance with the aforementioned I.T.U. policy of sending an 
International Representative to the bargaining table to attempt to resolve the dispute and to report 
to the I.T.U. as to whether or not strike approval should be given. 


82. When the mediator asked the Union representatives for their revised position on May 
3, they told him that they did not have one, and asked him to obtain a final offer from the Com- 
pany. After speaking with the Company representatives, Mr. Miller returned to the Union repre- 
sentatives and again asked them to give him their bottom line position. The Union representatives 
spent the rest of the morning and the start of the afternoon preparing a revised proposal for pres- 
entation to the Company. Through that revised proposal, the Union withdrew a number of its ear- 
lier demands, including provisions which preserved existing working conditions where they were 
superior to those contained in the agreement, precluded the Company from requiring employees 
to operate equipment in unsafe operating condition, required the Company to continue to provide 
clean and sanitary lunchroom and washroom facilities and to maintain safe and healthy plant con- 
ditions, prohibited the Company from using job transfer as a method of discipline, required the 
Company to provide the Union with a copy of its overtime records in the event of a dispute con- 
cerning overtime payments, and stipulated that only employees covered by the agreement would 
be trained to operate or maintain new equipment introduced to perform bargaining unit work. The 
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Union proposal accepted Burlington’s management’s rights clause with the addition of a “just 
cause”’ limitation on disciplinary action. That proposal also accepted some Company proposals on 
matters of secondary importance, and offered some revisions concerning job postings, the griev- 
ance procedure, and the Company’s discharge provision. However, the Union’s position remained 
unchanged concerning the key issues which included benefits for permanent irregular employees, 
union security, subcontracting, order of lay-offs, hours of work, and voluntary overtime. The 
Union’s revised proposals were presented to the Company by the mediator at about 2:15 p.m. 
However, that proposal, which Mr. Machika described as “‘a nickel and dime proposal’’, was not 
acceptable to the Company. 


83. At approximately 4:30 that afternoon, the Company presented a proposed collective 
agreement which was referred to by the parties as the Company’s “‘final offer’. In presenting that 
offer on behalf of the Company, Mr. Brisbin noted that there could potentially be a legal work 
stoppage as of midnight that night. He also indicated that a pre-condition to settlement would be 
the withdrawal of the complaints that had been filed with the Board. The Union bargaining com- 
mittee caucussed for about half an hour to examine that final offer before meeting with Company 
representatives again. During the course of that meeting, Mr. Brisbin told the Union representa- 
tives that Burlington was prepared to apply for a government supervised vote on its offer, pursuant 
to section 40 of the Act. However, the Company did not do so because the Union representatives 
indicated that they would take the offer to the membership for a vote. 


84. Mr. Bigeau testified that the contents of the Company’s final offer confirmed the Union 
representatives’ suspicions that the Company never had any intention of entering into a collective 
agreement with the Union. Mr. Grey viewed the final offer as a challenge to the Union and as a 
clear indication that Burlington was not prepared to bargain fairly and reach a collective agree- 
ment. The offer incorporated very little of the language proposed by the Union, and demonstrated 
no willingness on the part of the Company to compromise on any of the key issues of concern to 
the Union. The aforementioned distinctions between permanent regular employees and permanent 
irregular employees remained in place, as did the mandatory time limits, and the mandatory over- 
time provision. Although a range of penalties had been specified for some of the offences listed in 
Article 9.02, discharge remained the sole penalty specified for others. Moreover, that provision 
continued to preclude arbitral review of the appropriateness of the disciplinary penalty selected by 
the Company. (Mr. Machika testified during re-examination that the language precluding arbitral 
review was “‘something that just didn’t get deleted in the rush to put it together on May 3”. How- 
ever, that explanation was never provided to the Union at any time prior to the hearing of this 
matter.) The Company’s position also remained unchanged concerning union security, job posting, 
and the inclusion of ‘‘dependability and reliability” as factors in Article 10.04. Burlington 
remained unwilling to guarantee hours of work or fixed shifts, but it proposed the following addi- 
tion to Article 12.01: 


While the Company cannot guarantee the number of hours to be done per day or per week or 
otherwise, the Company does recognize the desirability of a permanent regular employee being 
employed for five (5) eight (8) hour days in a forty (40) hour work week. The Company shall 
endeavour to provide such work to permanent regular employees subject always to the availabil- 
ity of such work through quantity of business, scheduling of business, customer demands, incle- 
ment weather, utility and mechanical breakdowns, labour disputes and other similar conditions 
beyond the control of the Company. 


Mr. Machika told the Board that the respondent decided to add that language as a result of ‘‘a lot 
of discussion with the Union at the bargaining table’’, and statements by employees in the bargain- 
ing unit that the Company was ‘‘shafting them’’. Thus, he testified that the purpose of that lan- 
guage was “‘to try to assure employees that [management] was not going to use the non-guarantee 
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and that [management] would do [their] best to give them as many hours as possible”. However, 
the Union representatives found that language to be unacceptable as they were of the view that it 
was unenforceable. Moreover, they remained deeply disturbed by the Company’s revised proposal 
concerning Article 10.05 (as quoted above). 


85. Although Burlington did not receive the Union’s monetary demands until July of 1985, 
the final offer presented to the Union by the Company on May 3 included a monetary offer. How- 
ever, the salary scale (Attachment ‘‘A” to that offer) had only two classifications: warehouseman 
and distribution co-ordinator. Thus, the Company was proposing to eliminate the classifications of 
lead hand and driver/warehouseman, which were the classifications held by Mr. Taylor and Mr. 
Best, respectively. That attachment also specified that all salaries presently above the scale would 
be frozen. Thus, Mr. Taylor, whose wage rate as a lead hand was approximately a dollar more per 
hour than the highest rate in Attachment ‘‘A’”’, would receive no wage increase under the Com- 
pany’s proposal. The only explanation offered by the Company for the elimination of the lead 
hand classification was that the Company’s other lead hand, Roy Burns, who was not on the Union 
bargaining committee, had approached Mr. Machika and stated that he did not feel he could do his 
job effectively while being a member of the bargaining unit. Although Mr. Taylor had been with 
the Company longer than Mr. Burns, management did not ask Mr. Taylor (or any other member 
of the Union bargaining committee) for his views on the subject. Mr. Taylor was very upset about 
the proposal to eliminate his position, as was Mr. Best. As a driver/warehouseman, Mr. Best had 
traditionally received 25 cents per hour more than a warehouseman. The Company’s proposal 
would have resulted in a wage increase of only about 3.6 percent for Mr. Best (from $8.93 to $9.25 
per hour). Attachment ‘“‘A” to the final offer also specified that ‘‘[a]ll future hired warehousemen 
must obtain a ‘D’ licence prior to completing their ninety-day probation period.” In attempting to 
provide a rationale for that provision and for the proposed elimination of the driver/warehouseman 
classification, Mr. Machika told the Board that the Company had a surplus of 
warehousemen/drivers. He also stated that with the change to dedicated airplanes, there would not 
be the necessity for that classification. He added that management was of the view that all ware- 
housemen should drive the trucks. 


86. Messrs. Taylor and Best were also very agitated by the fact that the Company’s final 
offer made no mention of work boots, uniforms, and shift premiums. Thus, they viewed the pro- 
posal as one which would deprive employees of some of the benefits which they had previously 
received. When that matter was raised with the Company’s representatives during the ‘‘shouting 
match’’ which occurred after the Union had reviewed the offer, Messrs. Machika and Brisbin 
looked through the proposal, stated that the omission of those benefits had been an oversight, and 
indicated that the employees would receive them. During that heated exchange, Mr. Taylor told 
the Company representatives that there was “‘no way that [his] boys would buy this”. He also 
accused the Company of having ‘‘sold them down the river”. Mr. Weatherdon launched into a pro- 
longed personal attack on Mr. Brisbin and his law firm, which came to an end only when Mr. 
Miller interjected in an attempt to calm things down. 


87. During the morning of May 3, Mr. Drake came out of the office at the Toronto termi- 
nal, walked to the distribution area in the middle of the warehouse where Claudio Cristini and 
some other bargaining unit members were working, and told them in a frustrated tone of voice that 
the Union had come to the mediation session that morning unprepared. He stated that the Union 
had failed to prepare a revised set of proposals as the mediator had requested them to do for that 
meeting. He added, in a highly sarcastic tone, ‘““They’re doing a real good job for you.” In his testi- 
mony before the Board, Mr. Drake acknowledged that he had used what he characterized as “‘very 
strong language” that day to tell the employees what he thought of their Union and its representa- 
tives, who had been telling them that the Company negotiators had been dragging their feet but 
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were (in his view) themselves wasting precious time by “showing up without having done their 
homework”’. 


88. Mr. Drake returned to the distribution area that afternoon and told Mr. Cristini and 
other employees in that area that the Union bargaining committee had gone out for lunch without 
having made “any sort of attempt to negotiate’. About an hour later he returned yet again to the 
distribution area where bargaining unit members Gordon Dalziel and Bill Genge were working. 
Claudio Cristini walked over to them in order to hear what Mr. Drake had to say, and Regional 
Operations Manager John Galley also joined them. In the ensuing discussion Mr. Cristini 
expressed the opinion that the Company was “‘out to shaft the employees”. In support of that view 
he referred to management’s refusal to guarantee full-time employees forty hours of work, their 
refusal to extend benefit coverage to all of the employees in the bargaining unit, and their reserva- 
tion of the power to replace full-time employees by using part-time employees. During that heated 
conversation, Mr. Drake suggested that the Union had not been properly informing bargaining 
unit employees of what was happening at the bargaining table. He also stated: ‘‘Now you guys are 
going to know what it’s like to play hard ball. No little printing union is going to push me around.” 
As he walked away, Mr. Cristini asked Mr. Drake, ““Why can’t you just let us be?”” Mr. Drake 
replied, ‘““Deunionizing is the way everything is. Don’t you read the papers?” At that point Mr. 
Galley stated: ‘““Look at Dallas-Fort Worth and Minneapolis-St. Paul. They’re decertifying.’’ Mr. 
Drake then said, “Chicago has been on strike for a year and a half, and that there is probably 
going to be a decertification because the original employees have all left and are no longer active 
on the picket line.” When Mr. Cristini said, “Then they must still be getting strike pay”, Mr. 
Drake asked, “Do you think that your little printing union is going to keep you going for that 
long?” 


89. Toward the end of the day shift on May 3, Claudio Cristini, Clem Cristini, and Gordon 
Dalziel were. told that the Company’s final offer would soon be available and that they would be 
paid overtime if they stayed to wait for it. They waited in their supervisor’s office from five o’clock 
until about 6:30, when they and the night shift employees were given copies of that offer, along 
with the following memo from Mr. Drake: 


Dear Fellow Employee: 


As you are aware, the Company and your representatives have been meeting for several months 
in an attempt to negotiate an agreement. 


While up until now we have not been able to agree upon a final document there has been sub- 
stantial movement from each side’s original proposal towards an agreement which provides 
security and competitive compensation for you the employee, but which also allows the Com- 
pany to remain competitive on both a cost level, and a service level. 


The Company at this point feels that our offer, a copy of which is attached, provides for good 
working conditions and fair compensation to our employees, while it provides to the Company 
the flexibility that it needs to manage the business, and maintain our position as Canada’s lead- 
ing airfreight forwarder. 


Because we feel that this offer is fair to all parties involved, we will request that the Labour 
Board conduct a secret vote on this last offer. 


I urge each of you to read this offer, as we feel it does address both the concerns of you the 
emoloyee, and the Company. Together we have built the strongest air cargo organization in 
Ca \ada, and we can work together in the future to maintain our # 1 position. 


Contrary to the Union’s allegations in these proceedings, we are satisfied on the totality of the evi- 
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dence that those materials were not given to any of the employees until after the Company had 
presented its final offer to the Union bargaining committee. 


90. After giving the employees about ten minutes to read the offer, Mr. Cordeiros returned 
and asked them what they thought of it. Claudio Cristini replied, “It stinks”, and Mr. Dalziel said, 
“It’s terrible.”” They also went to see Mr. Drake in the front office to ask if the wage increases 
offered by the Company would be retroactive to the commencement of bargaining, but were told 
that they would be effective only from the date of the contract. 


OIE At approximately 10:00 p.m. on May 3, Messrs. Taylor and Best went into the ware- 
house because Mr. Best wanted to clean out his locker since he thought that a strike might begin 
that weekend. They also wanted to let the employees know that they would be available at a 
nearby hotel after work to discuss the events of the day. Since they were still very angry about the 
terms of the Company’s final offer, they pounded their fists on a counter while they were in the 
warehouse and yelled, ““Close them down! Lock them up!” Mr. Drake was on the premises at the 
time and heard the noise that they were making. As he was approaching them, Mr. Drake heard 
Mr. Taylor refer to the “replacement workers” in the warehouse as “‘scabs’”. Mr. Drake then 
ordered Mr. Taylor and Mr. Best to “get the hell out of the building” and added that it was Mr. 
Taylor who was “‘the scab’. After complying with Mr. Drake’s direction to leave the warehouse, 
Messrs. Taylor and Best drove around the parking lot several times in Mr. Taylor’s car. When the 
coffee truck arrived, they stopped by the truck to talk to some of the employees during their break. 
Although in his evidence before the Board he denied doing so, we are satisfied on the totality of 
the evidence that while he was in the parking lot, Mr. Best spit on Mr. Drake’s car and called out 
to Mr. Drake, “You should get your car washed.” 


O72: On Saturday May 4, Mr. Drake telephoned Mr. Taylor at home and spoke with him for 
about 45 minutes. Mr. Drake commenced the conversation by saying that after all the years that 
they had worked together, he thought that they had a better relationship than was indicated by the 
yelling, pounding on the counter, and spitting on his car that had occurred on the previous eve- 
ning. Mr. Taylor responded by saying that he had not spit on Mr. Drake’s car and that he was 
sorry if anyone else had done so. With regard to the pounding on the counter and yelling, Mr. Tay- 
lor said that there had been a really tough meeting between the Company and the Union on Fri- 
day, and that he ‘‘flew off the handle’ because he was very upset about the lack of progress in 
negotiations and about the contents of the Company’s final offer. Mr. Drake replied that he knew 
how Mr. Taylor tended to get wrapped up in causes, but that he could not understand how Mr. 
Taylor had gone from being so pro-Company to being so pro-Union. The possibility of violence 
and damage to Company property was also discussed during that conversation. Mr. Drake asked 
Mr. Taylor not to get involved in any violence or damage as it could not come to any good. Mr. 
Taylor replied that there were some “hot-blooded young guys” in the bargaining unit and that he 
did not know if he could control them all of the time. When Mr. Taylor expressed the view that 
Burlington’s final offer was ludicrous, Mr. Drake said that it was as good an offer as the employees 
were going to get in view of the competitive nature of the business. He characterized Local 91 as a 
“two-bit union” that was losing membership. He further stated that he was not going to let any 
union tell him how to run his company. He also talked about the parent company’s Chicago 
branch. He asked Mr. Taylor if he knew that “‘Chicago was out [on strike] for over two years” 
before they “‘came into line’. 


93. Members of the bargaining unit met on Sunday evening May S at the Avion Hotel to 
vote on the Company’s final offer. Earlier that day, the Company gave copies of the following let- 
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ter to bargaining unit employees who were at work that day, and arranged for copies of the letter 
to be dropped off at the hotel, outside the room in which the meeting was to be held: 


Dear Fellow Employee: 


Inadvertently, we failed to include our present and existing policies regarding work boots, cloth- 
ing and shift premiums in the agreement which was distributed on Friday, May 3, 1985. 


The following will be added to the agreement immediately: 
-WORKBOOTS 


One pair of steel toe work boots per year for which the company will pay 50% to a maximum of 
$30.00. 


-UNIFORMS 


The present policy with resepect [sic] to each permanent regular employee will receive 7 uni- 
forms per week and permanent irregular employees will receive 4 uniforms per week [sic]. 


-SHIFT PREMIUMS 


Afternoon, starting time after 12H00 will be an additional $.25 per hour. Evening shift, starting 
time after 22H00 will be an additional $.40 per hour. Saturday shift, will be an additional $1.50 
per hour worked on Saturday. Sunday shift will be an additional $2.00 per hour worked on Sun- 
day. Sunday, after 22H00, will be treated as an evening shift ($.40 per hour). 


Mr. Drake dictated that letter to Mr. Cordeiros over the telephone on the morning of May 5. It 
was signed by Mr. Cordeiros on Mr. Drake’s behalf. The Union bargaining committee was not 
provided with a copy of that letter prior to its distribution to members of the bargaining unit. How- 
ever, as indicated above, the Company representatives had advised the Union bargaining commit- 
tee on May 3 that the omission of those items from the Company’s final offer was inadvertent, and 
had further indicated that the employees would receive them. We view that letter as being merely 
confirmatory of that information. It was distributed to bargaining unit employees so that they 
would have the entire Company proposal before them in writing on May 5 when they voted for its 
acceptance or rejection. Under the circumstances, we agree with counsel for the respondent that 
there is no merit in the Union’s contention that the distribution of that letter was an attempt by the 
Company to circumvent the Union as the employees’ certified bargaining agent, or to discredit the 
Union in the eyes of the bargaining unit members. 


94, At that meeting on May 5, the employees voted unanimously to reject the Company’s 
final offer. The vote was conducted by secret ballot. Following the vote employees. asked, ‘“What 
happens now? When do we go on strike?” Mr. Grey advised them that Local 91 did not have 
I.T.U. approval to call a strike and that they would not be going on strike at that time. He added 
that it was important that the Union be able to demonstrate that it had control of the situation. 
Accordingly, he requested the employees to remain at work and continue to do their jobs. He 
urged them not to work to rule or engage in any other job action. He also indicated that he would 
contact management to advise them that the Company’s offer had been rejected. 


95. The warehouse employees reported for work at their normal starting times on Monday 
May 6. When Mr. Best arrived, Mr. Machika asked him what was happening. Mr. Best’s reply 
was, “I can’t say anything but we’re here aren’t we?”’ Mr. Machika then telephoned Mr. Grey at 
home at approximately seven o’clock that morning to ask him if the employees were going on 
strike. Mr. Grey replied ‘‘No, as a matter of fact Bill I was going to call you when J got to the 
office and let you know the result of the vote. The employees voted it down 25 to nothing.” Mr. 
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Machika then asked Mr. Grey, ‘“‘Where do we go from here?”’ Mr. Grey’s response was that he 
wanted to return to the bargaining table to continue bargaining. However, Mr. Machika was non- 
committal with regard to that request. 


96. On May 7 management gave a copy of the following memo (Exhibit 1 in these proceed- 
ings) to each bargaining unit employee: 


To: All Warehouse Staff 
From: Jim Drake 
Date: May 07, 1985 


Subject:Labour Situation 


On May 3rd, the Company presented its final offer to every member of the Bargaining Unit as 
well as your Union Negotiating Committee and the Ontario Labour Relations Board. 


It is our understanding that a vote was conducted on Sunday May Sth, at which time the mem- 
bership decided to reject this reasonable offer. 


On Monday, May 6th, we continued to operate as normal but management have noticed that it 
is becoming increasingly difficult, under the present tense situation, as there have been increas- 
ing inaccuracies with respect to our bunking and checking in of freight. 


We would therefore request that each individual member, or collectively as a Unit, advise man- 
agement in writing of your acceptance of the offer dated May 3rd, or in the best interest of our 
customers and service standards, we must lock out all employees who have not replied in the 
positive at 07:00, on May 8, 1985, 


Regards 
(signed) Jim Drake 


The Company did not inform the Union that it was making that offer to individual employees, nor 
that it intended to lock out any employees who did not accept the offer. 


Oi. Mr. Drake told the Board that the wording of the final paragraph of that letter came 
from Mr. Brisbin, because of how legally delicate it was as to what the Company could or could 
not say at that time. In explaining the Company’s decision to lock out its employees unless they 
accepted the Company’s final offer, Mr. Drake told the Board: ‘“‘As of May 5 the Union was in a 
legal position to go on strike. We felt we had a loaded gun to our head. We had absolutely no 
choice but to lock the employees out so that we could continue on with the business. Plus, as of 
May 6, the problems with the mishandling of shipments materialized all over again.... We really 
had no alternative. The mishandling of shipments was starting to cause us real problems internally 
and with our clients. If it would have continued much longer we could have had much of our busi- 
ness in jeopardy.” He also testified that the lock-out letter was distributed to employees to make 
them aware that the Company was very firm in its offer, and that management was “not going to 
put up with any more of the shenanigans and sabotage that was taking place.’’ As an example of 
the sabotage to which he was referring, Mr. Drake mentioned a piece of freight on which a zero 
had been changed to an eight by an unknown person, who (in Mr. Drake’s view) intentionally mis- 
bunked that piece of freight. Mr. Drake told the Board (in cross-examination by Union counsel) 
that management’s intent was to get a majority of the employees to accept the Company’s final 
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offer. However, he acknowledged that the memo does not say that there would not be a lock-out if 
a majority of the employees did accept that offer. Moreover, he agreed with Union counsel that if 
“someone as an individual had accepted the offer’, that person would have been able to come 
back to work for the Company during the lock-out, and that anyone who refused to accept it would 
be “out of work and pay”. 


98. When Mr. Richard handed that memo to Claudio Cristini, he asked him if he fully 
understood the last paragraph, and stated that it was Mr. Cristini’s choice to go in and sign the con- 
tract by himself or with other people. Robert Miller was also given a copy of that memo by Mr. 
Richard on May 7 when Mr. Miller arrived at the warehouse to begin work at 4:00 p.m. Approxi- 
mately two hours later, Mr. Richard approached Mr. Miller in the warehouse and asked him if he 
had switched hours with his brother (Steven Miller). After Mr. Miller confirmed that he had done 
so, Mr. Richard asked him when that had occurred. When Mr. Miller indicated that the switch of 
hours had been in place for about a month, Mr. Richard stated that Mr. Miller had not yet com- 
pleted his probationary period “by working regular hours’’. Mr. Richard also told him that he had 
the option of either accepting the Company’s offer or being locked out, but added that if he did not 
accept the offer, his employment could be terminated in view of his probationary status. Although 
Mr. Miller elected not to accept the offer (and was locked out with the rest of his co-workers), he 
had not been discharged by Burlington as of January 7, 1986 when he testified before the Board in 
these proceedings, nor is there any evidence that he was subsequently discharged by the Company. 
Nevertheless, it is clear that the respondent, through Mr. Richard, contravened section 66 of the 
Act by suggesting that Mr. Miller might be dismissed if he declined to accept the Company’s final 
offer. 


99. After Mr. Richard had given him a copy of that memo, Dale Robertson was 
approached by Mr. Kaye, who led him to the washroom where he was offered an opportunity to 
work a double shift at the new rate if he was willing to accept the Company’s offer. When Mr. 
Robertson told Mr. Kaye that he was not prepared to do that because he did not want to let his 
friends down by “‘stabbing them in the back’’, Mr. Kaye said, ‘“They’ll be needing a lead hand and 
you look good for the job.”” Mr. Robertson who, not unreasonably, was of the view that Mr. Kaye 
was attempting to bribe him, also rejected that offer. During the course of that conversation, Mr. 
Kaye also offered to secretly transport Mr. Robertson to work in his truck during the lock-out. He 
also requested Mr. Robertson to pass on that offer to certain other bargaining unit employees. Mr. 
Kaye made a similar offer directly to James Brown, Gordon Dalziel, and Brian MacDonald. 


100. Mr. Kaye was not called as a witness in these proceedings. Thus, the evidence concern- 
ing his aforementioned statements to bargaining unit employees was uncontradicted. Messrs. 
Drake and Machika told the Board that Mr. Kaye was not authorized to make any offers of that 
type to employees. Mr. Drake testified that about a week before the lock-out, management specifi- 
cally told Mr. Kaye to curtail any discussions about such matters as they had become concerned, 
from some of the things he had requested permission to say to employees, that he did not know 
what the guidelines were concerning what management could and could not say during negotia- 
tions. For example, he asked Mr. Drake if the Company could make various commitments to spe- 
cific individuals concerning job protection, seniority, and guaranteed hours. Mr. Drake testified 
that he directed Mr. Kaye not to communicate with employees about such matters, and to clear 
with upper management anything that he wished to say. Thus, it was the respondent’s position that 
Mr. Kaye made those offers ‘‘on a personal basis, not on a Company basis’. 


101. Mr. Drake had another lengthy conversation with Mr. Taylor on the evening of May 7. 
He opened the conversation by stating that he wanted to thank Mr. Taylor and the other employ- 
ees for having continued to work that night just as hard as they had ever worked before, in spite of 
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the pressure that they were under. He also told Mr. Taylor that as the lead hand who had set the 
tone for the rest of the workers, he was to be congratulated. They discussed the Company’s use of 
security guards and replacement workers, and the possibility of violence on the picket line. Both of 
them expressed the hope that there would not be any violence. When Mr. Drake asserted that bar- 
gaining unit employees had been intentionally misplacing freight in the warehouse, Mr. Taylor 
stated that the errors were occurring because the Company was using outside workers, with a mini- 
mum of training, to do the work. In discussing the Union, Mr. Drake expressed the opinion that 
“unions are leeches” which ‘don’t create the work”’ and ‘“‘don’t do the work”’. He also said: “I am 
in charge. I run the show. No union is going to tell me how to run the Company. I know the Union 
better than you. I know that there are clauses in [the Company’s final offer] that Doug Grey could 
never sign.’ He also stated that he would never agree to a union security clause which required 
every employee in the bargaining unit to become a member of the Union. Mr. Drake suggested 
that it was unfair that employees perceived Mr. Machika as the ‘“‘bad man standing in the way of a 
fair contract’’, as it was he, not Mr. Machika, who had the final say on everything. When Mr. -Tay- 
lor complained that employees had not had a raise in two years, Mr. Drake said, “‘As long as this 
keeps up they’re not going to get one.” Mr. Drake also indicated that Burlington had the full back- 
ing of its parent company, with annual sales approaching half a billion dollars, and suggested that 
the Union would not be willing to pay strike benefits for very long as it was in financial trouble. He 
referred again to the fact that Chicago employees had been on strike for the past two years, that all 
of the original employees had left, and that the union was probably going to be decertified. He 
added, in a sarcastic vein, that it “really made a lot of sense” for the Chicago employees “‘to be on 
strike for two years and end up without a contract and totally out of a job”. When Mr. Taylor 
asked why it would take two years to decertify, Mr. Drake said, ‘“‘That’s the law in the U.S. In 
Canada it’s six months’. He further indicated that after the employees had been out for six 
months, the Company would not have to take them back. When Mr. Taylor told Mr. Drake that 
the employees were not going to sign the Company’s final offer on an individual basis as they were 
very united and would remain away from work “however long it takes to get a contract”, Mr. 
Drake said: “Do you think that after you’ve been out there for awhile ... that everybody will be so 
united?” During that conversation Mr. Taylor asked Mr. Drake why the Company was proposing 
to eliminate his classification as a lead hand and to freeze his salary. Mr. Drake replied that Mr. 
Burns had requested to be relieved of his responsibilities as a lead hand in view of the inclusion of 
that position in the bargaining unit. This prompted Mr. Taylor to observe that his view should also 
have been canvassed on the matter. Mr. Drake advised Mr. Taylor that he and Mr. Cordeiros had 
been considering the addition of a second supervisor on each shift. He further stated that the job 
would be posted in the warehouse, and expressed the view that Mr. Taylor had “the best qualifica- 
tions for it and the most seniority”. When Mr. Taylor asked Mr. Drake, ‘“‘Why are you telling me 
all these things”, Mr. Drake said, “I can tell you these things because it’s just you and me, and I 
could always deny it.” 


L027 When he was asked during examination in chief if there were any clauses in the Com- 
pany’s final offer that he felt that no “self-respecting mainstream trade union” could accept, Mr. 
Drake said, ‘““No.”” However, we do not find that response to be candid or credible in the circum- 
stances of this case. In this regard, we accept Mr. Taylor’s evidence that Mr. Drake told him on the 
evening before the lock-out that he (Mr. Drake) knew that there were clauses in the Company’s 
final offer that Mr. Grey could never sign. Moreover, we view that statement as being indicative of 
Mr. Drake’s state of mind concerning that matter at the material time. Mr. Drake’s lack of cand- 
our concerning that and other matters about which he testified casts considerable doubt on the 
veracity of much of his evidence concerning the Company’s motivation for adopting and pressing 
to impasse its position on the key bargaining issues, and for locking out its employees. 


103. As noted above, the Company did not advise Mr. Grey, Mr. Bigeau, or any other 
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Union official that it intended to lock out the employees in the bargaining unit unless its May 3 
offer was accepted, nor did it provide them with a copy of Mr. Drake’s memo of May 7 (Exhibit 
1). When Mr. Grey was told by a member of the bargaining unit that management had distributed 
that memorandum to the employees, he was very concerned that the Company was ‘“‘circumventing 
the bargaining agent and going directly to the employees’’, as he saw this as a threat to the Union’s 
bargaining rights. 


104. None of the employees accepted the Company’s final offer. All of the Company’s regu- 
lar bargaining unit employees were locked out by the Company on May 8, 1985. The lock-out con- 
tinued until the Board, in the aforementioned decision dated July 10, 1986, directed the settlement 
of a first collective agreement by arbitration. Throughout the fourteen-month period during which 
the employees were locked out, Burlington continued to operate its Toronto station by using mem- 
bers of management, other persons excluded from the bargaining unit, and the aforementioned 
replacement workers. 


105. On May 15, 1985, Mr. Richard sent the following letter to Mr. Poutsoungas: 


This letter is to advise that you have been terminated from Burlington Northern Air Freight 
(Canada) Ltd. effective May 10, 1985. 


Since you are a temporary part-time emergency call-in personnel, working less than 24 hours 
per week and have failed to report for work since May 7, 1985, we are left with no other choice 
but to terminate you from our employment. 


If you have any questions, please feel free to contact the undersigned. 


As noted above, the Company had unlawfully reduced Mr. Poutsoungas’s weekly hours of work to 
twenty-four “because of the Union’. But for that unfair labour practice, it is highly probable that 
Mr. Poutsoungas would have been regularly employed for more than twenty-four hours per week 
at the time of the lock-out, and would not have been faced with the choice of either breaking ranks 
with his fellow employees by reporting for work during the lock-out, or risking termination. Under 
the circumstances, we are satisfied that his termination should be overturned and that we should 
direct the Company to reinstate him, with compensation for lost wages and benefits, in order to 
appropriately remedy one of the adverse consequences of the respondent’s aforementioned unfair 
labour practice. 


106. At the time of the lock-out, a number of bargaining unit employees were purchasing 
Canada Savings Bonds through payroll deductions. After being locked out, they were each given 
the choice of paying Burlington the balance owing on their bonds in a lump sum or having the 
bonds cancelled. Those options paralleled the two options which the Company had traditionally 
given to employees who experienced a cessation of pay. The Company’s action reflected the fact 
that the purchase of those bonds was effected through a master loan, on which the Company 
remained obligated to make payments whether or not the employees who were purchasing the 
bonds through payroll deductions continued to earn pay from which the deductions could be made. 
Under the circumstances, we are satisfied that the Company’s action concerning those bonds, did 
not, in and of itself, constitute a contravention of the Act. However, if, as contended by the 
Union, the lock-out was itself unlawful, losses incurred by bargaining unit employees in respect of 
those bonds as a result of the lock-out would be compensable. (Our consideration and resolution 
of that issue is contained in paragraphs 118 and 119 of this decision.) 


107. During the course of the lock-out, some of the employees attempted to obtain vacation 
pay from the Company. Rick Best, for example, telephoned the Company on June 5, 1985 and 
requested his vacation pay. The payroll department transferred his call to Mr. Machika, who told 
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him that he would look into the matter and suggested that he call back on Friday. When Mr. Best 
did so, Mr. Drake took the call since Mr. Machika was not there. Mr. Drake told Mr. Best that he 
could not have his vacation pay as he had not booked his vacation prior to the lock-out. The Com- 
pany’s position in that regard was that only those employees who had booked their vacation with 
the Company prior to the lock-out, had terminated their employment with the Company after the 
commencement of the lock-out, or had returned to work during the lock-out, were entitled to 
receive vacation pay. That position was formulated after Mr. Best called to request his vacation 
pay, as the issue had never previously arisen at the Toronto station. Only seven of the employees 
in the bargaining unit had booked their vacation prior to the lock-out, as the Company had failed 
to follow its usual practice of posting in the warehouse for about a week in late April or early May 
a sheet on which employees could specify the weeks which they wished to take as their vacation. 
Under that practice, where the Company was unable to accommodate all of the employees’ 
requests, vacation weeks were allotted on the basis of seniority. 


108. The Company’s failure to post that vacation sheet constituted a further contravention of 
section 79 of the Act. But for that contravention, it is probable that most, if not all, of the employ- 
ees would have “booked their vacation with the Company” prior to the lock-out, and thereby have 
become entitled to receive vacation pay under the approach subsequently formulated by the Com- 
pany. Thus, it is unnecessary to comment on the propriety of that approach in the present case, as 
employees who did not receive their vacation pay at the time at which they would have become 
entitled to it under that approach if the Company had posted the vacation sheet (and they had 
booked their vacation prior to the lock-out) must be compensated for any loss which they suffered 
under that approach as a result of the Company’s contravention of section 79. 


109. On July 22, 1985 the parties attended a meeting called by the mediator. At that media- 
tion session the Union provided the Company (through the mediator) with a full written response 
to Burlington’s final offer. Since the Union had not tabled its monetary proposals prior to that 
time, its July 22 response provided the Company with its first indication of what the Union was 
seeking in that area. That response also demonstrated the Union’s intention to press for a “just 
cause”’ clause without any specific penalties, and to remain firm with respect to its position on the 
other key issues. The Union also proposed that the probationary period be revised to sixty days; 
prior to the lock-out, it had tentatively agreed to a ninety-day probationary period. A further 
change in position occurred with respect to the factors to be considered in case of increase or 
decrease in the work force, and in filling job vacancies. The Union had previously agreed to 
seniority being a determining factor only where skill, ability, and qualifications were relatively 
equal; on July 22 it proposed that seniority be accorded greater weight. No progress was made at 
that session as both parties remained firm concerning their respective positions on the items 
remaining in dispute. 


110% A further mediation session that was held on November 13, 1985 also proved to be 
unsuccessful. After waiting from 10:00 a.m. until 11:30 a.m. while the mediator met with the 
Union bargaining committee, the Company representatives met with the mediator to explore pos- 
sible avenues of settlement. Within a few moments, Messrs. Grey and Best returned to the room, 
asked to be excused, and said that they wanted their coats. About fifteen minutes later, Mr. 
Machika was paged and, upon answering the page, was advised that Messrs. Grey and Best were at 
the warehouse conducting a demonstration with bus loads of delegates from the Ontario Federa- 
tion of Labour Convention. Mr. Machika felt that the Company had been betrayed and instructed 
Mr. Brisbin to advise the mediator that the Company would not continue to negotiate while two 
members of the Union bargaining meeting were ‘“‘back [at the warehouse] causing a ruckus”. The 
Company representatives then broke off the session and left. 
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et. In December of 1985 the Company, on a “without prejudice”’ basis, offered to agree to 
a mandatory membership union security provision if the Union was prepared to accept all other 
aspects of the Company’s “‘final offer” and to withdraw its complaints to the Board. That proposal 
was not acceptable to the Union. 


2. We have already dealt with a number of the Union’s unfair labour practice allegations. 
However, several important matters remain to be decided, including whether or not the respon- 
dent has contravened section 15 of the Act, and whether or not the aforementioned lock-out con- 
travened the Act. 


TS. Section 15 provides: 


The parties shall meet within fifteen days from the giving of the notice or within such further 
period as the parties agree upon and they shall bargain in good faith and make every reasonable 
effort to make a collective agreement. 


In 7. Eaton Company Limited, [1985] OLRB Rep. March 491, the Board wrote as follows con- 
cerning two of the major functions of that provision: 


33. .... The Board regards the section 15 duty to bargain in good faith as having at least two 
major functions. The first is to reinforce an employer’s obligation to recognize the trade union 
as the lawfully selected bargaining agent of employees. To this end, the section requires an 
employer to negotiate with the bargaining team selected by the trade union. The employer can- 
not seek to determine the structure and composition of the union’s bargaining team. See: High 
Times Publication Ltd., [1984] OLRB Rep. Oct. 1448. The Board has also concluded that the 
section prohibits an employer from attempting to by-pass the union and bargain directly with 
employees. See: A. N. Shaw Restoration Ltd. , [1978] OLRB Rep. May 393. 


34. The second major function of the section 15 duty is to oblige the parties to enter into serious 
negotiations with the shared intent of entering into a collective agreement. This requires that 
the parties explain their positions to the other side, so as to allow for rational, informed discus- 
sions. See: Canadian Industries Ltd., [1976] OLRB Rep. May 199. It also requires that an 
employer be prepared to enter into a collective agreement. An employer cannot enter into 
negotiations with the intent of ridding itself of the trade union. Neither can it simply engage in 
“surface bargaining”, whereby it “goes through the motions”’ of bargaining without any real 
intent of signing a collective agreement. See Radio Shack, [1979] OLRB Rep. Dec. 1220. Sec- 
tion 15 does not, however, require that an employer agree to the terms of a collective agreement 
proposed by a trade union. Neither does it prohibit an employer acting in its own self-interest 
from engaging in “hard bargaining” so as to obtain an agreement with terms favourable to it. 
We would refer in this regard to the following excerpt from C.C.H. Canadian Limited, [1974] 
OLRB Rep. June 375, where the Board commented: 


There was no evidence to suggest that the company’s position on these items was 
other than “‘hard bargaining’’. There is no requirement that a company must make 
concessions or agree to a particular agenda of discussions. The parties met often and 
bargained hard. Because the union might have to accept an agreement “‘tailored to 
the company’s measurements”’, to use a modified version of Mr. Peacock’s own cho- 
sen words, is no reason to conclude that the company was bargaining in bad faith. 
(See Regina ex. rel. Hearn v. Norfolk General Hospital [1957] 119 C.C.C. 290 (Ont. 
Mag. Ct.). There was no evidence to suggest that the company was unprepared to 
sign an agreement; but of course it wanted an agreement on its own terms. Collective 
bargaining is redolent of self interest and without evidence to suggest the company’s 
terms were so unreasonable as to suggest that, in reality, it wanted no agreement and 
no trade union, the Board is unprepared to grant the application. 


eeeoe 


For other decisions concerning the distinction between “hard bargaining” and ‘‘surface bargain- 
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ing’, see Aristokraft Vinyl Inc., [1985] OLRB Rep. June 799; Radio Shack, [1985] OLRB Rep. 
June 901; and the numerous authorities cited in those decisions. 


114. Reference may also usefully be made to Radio Shack, [1985] OLRB Rep. Dec. 1789, in 
which the Board wrote, in part, as follows: 


33. The fact that the company’s proposals may not have been acceptable to the union, does not 
mean that the company was not prepared to enter into a collective agreement - albeit on its own 
terms; nor is it really very helpful to suggest that the proposals were‘‘predictably unacceptable”’. 
That characterization is equally applicable to the union’s proposals, and if that were the test 
for a breach of section 15 of the Act, then the legality of a party’s bargaining stance would turn 
on the willingness of the other side to accept it. It may be that a union’s failure to achieve its 
stated goals will diminish its stature in the eyes of its members and make it less attractive to pro- 
spective members. But this does not mean that employer resistance is illegal. The union may 
simply have overestimated its ability to wring concessions from an unwilling employer and mis- 
judged the effectiveness of its strike weapon. 


34. This is not to say that the Board is totally unconcerned with the content of the parties’ pro- 
posals or that there are no limits whatsoever on the scope of bargaining. In some circumstances, 
the Board may well have to assess the content of the items tabled in order to determine whether 
an employer does not really intend to enter into any collective agreement or whether it is really 
refusing to recognize the union as the exclusive bargaining agent (see Radio Shack, [1979] 
OLRB Rep. Dec. 1220; Fotomat Canada Limited, [1980] OLRB Rep. Oct. 1397; Irwin Toy 
Limited, [1983] OLRB Rep. July 1064, and, particularly, Wilson Automotive (Belleville) Ltd., 
[1980] OLRB Rep. July 1136). Bargaining proposals may provide evidence of such unlawful 
motive, and the Board may also review the content of those proposals to assess whether any of 
the proposed items is “‘illegal’’ (see infra). However, in general, the Board’s role under section 
15 of the Act is one of monitoring the process of bargaining, and not the content of the proposals 
advanced. 


ley It is often quite difficult to determine whether an employer has been contravening sec- 
tion 15 of the Act by means of “‘surface bargaining’, or has merely been engaging in ‘“‘hard bar- 
gaining” which is not proscribed by section 15. The contents of a number of the proposals tabled 
by Burlington during the course of the negotiations described above are consistent with its coun- 
sel’s able submissions that it was engaging in “hard bargaining” but not in bad faith bargaining. 
However, when all of the provisions tabled by the respondent are viewed, as they must be, against 
the background of the pervasive pattern of unfair labour practices in which the respondent engaged 
prior to and during the course of bargaining with the Union, and in light of the statements which 
Mr. Drake made to Mr. Taylor and to some of the other bargaining unit employees, it becomes 
fairly clear that, as contended by counsel for the Union, the respondent was not bargaining in good 
faith and making every reasonable effort to make a collective agreement. Although the witnesses 
called by the respondent offered a plausible business justification for a number of Burlington’s pro- 
posals, and for its intransigence concerning some of the key items in dispute, no such reasons were 
tendered in respect of others, such as Article 3.02 (which made the signing of an authorization card 
directing deduction of union dues part of the union security clause), Article 6.02 (which specified 
discharge as the penalty for participation in “‘any strike, picketing, sitdown, slowdown, or any sus- 
pension or stoppage of or interference with work or production which shall in any way affect the 
operations of the Company”, and precluded arbitral review of that penalty); and Article 9.02 
(which specified penalties for several offences, including discharge as the sole penalty for ‘‘dishon- 
esty’’, and precluded arbitral review of the type of discipline selected by the Company). Moreover, 
we do not find to be credible the reasons proffered for the elimination of the classifications of the 
two employee members of the Union bargaining committee. Having regard to the totality of the 
evidence, we find that this highly unusual proposal, which was first introduced as part of the Com- 
pany’s final offer, was intended to penalize Mr. Best and Mr. Taylor for their Union activities, and 
to send a clear message to other employees in the bargaining unit that participation in collective 
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bargaining through membership on the Union’s bargaining committee would give rise to adverse 
consequences for the participants. 


116. Further support for our conclusion that the Company contravened section 15 is pro- 
vided by some of the contents of Mr. Drake’s aforementioned communications with Mr. Taylor 
and some of the other bargaining unit employees. As indicated above, when he telephoned Mr. 
Taylor on the date of certification, Mr. Drake told Mr. Taylor that the certification of the Union 
was unfortunate and that it “put things in a whole new ball game” in which “‘all things are off’. He 
also indicated that ‘‘negotiations take an awful long time”. That Mr. Drake’s game plan was to 
stall negotiations and create a situation in which employee dissatisfaction with the lack of tangible 
benefits from unionization would lead to decertification of the Union may reasonably be inferred 
from his comments to Claudio Cristini and the other distribution employees on May 3, and to Mr. 
Taylor on May 4 and May 7. That Mr. Drake, as the guiding mind of the Company, was seeking to 
avoid a collective agreement is particularly evident from his May 7 conversation with Mr. Taylor, 
in which he sated: “I am in charge. I run the show. No union is going to tell me how to run the 
Company. I know the Union better than you. I know that there are clauses [in the Company’s final 
offer] that Doug Grey could never sign.’”’ Having regard to the totality of the evidence, we find that 
such clauses were included in the Company’s offer for the purpose of avoiding a collective agree- 
ment. 


a7. In finding that the respondent has contravened section 15 in the manner described 
above, we wish to note, in fairness to Mr. Brisbin, that there is no evidence that he (or anyone else 
from his law firm) was attempting to assist the respondent in evading its responsibilities under the 
Act. When Mr. Brisbin was given full authority by the Company to modify the grievance proce- 
dure in such manner as he felt appropriate, his “‘one on one”’ discussions with Mr. Bigeau suc- 
ceeded in resolving a number of matters pertaining to the grievance procedure provisions. How- 
ever, it is evident that neither he nor Mr. Machika was given similar authority in respect of other 
items, as that authority resided with Mr. Drake, who, as the guiding mind of the Company, orches- 
trated many of the unfair labour practices described in this decision. Moreover, in the absence of 
detailed knowledge concerning what management was doing in the warehouse in respect of disci- 
plinary action, and what Mr. Drake was saying to employees such as Mr. Taylor in private conver- 
sations, it is understandable that Mr. Brisbin would have felt that he was merely assisting the Com- 
pany in hard bargaining. 


118. The Union contends that the Company further contravened the Act by locking out the 
bargaining unit employees on May 8. The Act defines “lock-out” as follows: 


1.-(1) In this Act, 


(k)  ‘‘lock-out” includes the closing of a place of employment, a suspension of 
work or a refusal by an employer to continue to employ a number of his 
employees, with a view to compel or induce his employees, or to aid 
another employer to compel or induce his employees, to refrain from exer- 
cising any rights or privileges under this Act or to agree to provisions or 
changes in provisions respecting terms or conditions of employment or the 
rights, privileges or duties of the employer, an employers’ organization, the 
trade union, or the employees; 


If an employer locks out employees prior to the time limits specified in section 72(2) of the Act, 
such lock-out will constitute an unfair labour practice. However, a timely lock-out can also be 
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unlawful in some circumstances. The pertinent jurisprudence in this regard is aptly summarized in 
the following passage from Aristokraft Vinyl Inc., [1985] OLRB Rep. June 799: 


28. We are satisfied that if a lock-out is imposed by an employer “with a view to compel or 
induce his employees to refrain from exercising any rights ... under this Act’’, it is illegal even if 
it is otherwise timely. (See Irving Oil Ltd. , 80 CLLC 414,054 (N.B.C.A.).) The Board stated in 
Westroc Industries Limited, [1981] OLRB Rep. March 381 at 392: 


“*’.. a lock-out aimed at dissuading employees from exercising rights under the Act is 
never lawful and the concept of timeliness simply has no application to such activity.” 


[emphasis added] 


That aim need not be the sole, principal, or predominant one of the lock-out. It is sufficient to 
establish that a lock-out is unlawful, regardless of timeliness, if unlawful intent forms even a part 
of the motivation for the lock-out. (See Westinghouse Canada Ltd. [1980] OLRB Rep. April 577 
at 600-605, and in particular paragraphs 54-56.) It is clear, therefore, that a determination of 
whether the lock-out was lawful in this case must rest on our assessment of the company’s 
motive for imposing the lock-out. That assessment, as we said earlier, cannot be carried out in 
isolation. Regard must be had to all of the conduct of both parties, both before and during the 
lock-out to ascertain whether the company had an illegal purpose in doing what it did. 


The principles set forth in that passage, and in the decisions to which it refers, are grounded upon 
sections 64, 66, and 70 of the Act. Section 64 makes it an unfair labour practice for an employer to 
interfere with the representation of employees by a trade union. Section 66(a) precludes an 
employer from discriminating against a person in regard to employment, or any term or condition 
of employment, because the person was or is a member of a trade union, or was or is exercising 
any other rights under the Act. Section 66(c) prohibits an employer from seeking, by the imposi- 
tion of a pecuniary or other penalty or by any other means, to compel an employee to continue to 
be or to cease to be a member or representative of a trade union, or to cease to exercise any other 
rights under the Act. Section 70 proscribes the use of intimidation or coercion in that regard. 


119. The application of those principles and provisions to the facts of the instant case results 
in a finding that the May lock-out was unlawful, as contended by the Union. Having regard to all 
of the evidence and the submissions of the parties, we are satisfied that at least part of the respon- 
dent’s motivation for the lock-out was a desire to punish employees for having exercised their 
rights to join a union and engage in collective bargaining, and to dissuade them from continuing to 
exercise those rights. In view of that finding, it is unnecessary to determine whether the Company, 
through Mr. Drake, further contravened the Act by causing to be distributed to bargaining unit 
employees the memo of May 7, 1985 (Exhibit 1) which invited employees, individually or collec- 
tively as a unit, to advise management in writing of their acceptance of the Company’s final offer. 
We also find it unnecessary to determine whether Mr. Kayes’ statements to Messrs. Robertson, 
Brown, Dalziel, and MacDonald on May 7 constituted unfair labour practices, as they would not 
give rise to any additional remedial relief against the respondent in the circumstances of this case. 
The same is true of the offers of promotion which the Union contends were unlawfully made by 
members of management to various members of the bargaining unit. 


120. Before turning to remedial considerations, we propose to briefly set forth the reasons 
why, in the aforementioned decision dated July 10, 1986 in File No. 0819-86-FC, we directed the 
settlement by arbitration of a first collective agreement between the Union and the Company 
under section 40a. That section provides, in part, as follows: 


40a.-(1) Where the parties are unable to effect a first collective agreement and the Minister has 
released a notice that it is not considered advisable to appoint a conciliation board or the Minis- 
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ter has released the report of a conciliation board, either party may apply to the Board to direct 
the settlement of a first collective agreement by arbitration. 


(2) The Board shall consider and make its decision on an application under subsection (1) within 
thirty days of receiving the application and it shall direct the settlement of a first collective 
agreement by arbitration where, irrespective of whether section 15 has been contravened, it 
appears to the Board that the process of collective bargaining has been unsuccessful because of, 


(a) the refusal of the employer to recognize the bargaining authority of the 
trade union; 


b the uncompromising nature of any bargaining position adopted by the res- 
Pp g y darg &P p y 
pondent without reasonable justification; 


(c) the failure of the respondent to make reasonable or expeditious efforts to 
conclude a collective agreement; or 


(d) any other reason the Board considers relevant. 


(3) Where a direction is given under subsection (2), the first collective agreement between the 
parties shall be settled by a board of arbitration unless within seven days of the giving of the 
direction the parties notify the Board that they have agreed that the Board arbitrate the 
settlement. 


eeee 


PAR That provision gives statutory recognition to some of the potential difficulties which 
may be encountered in achieving a first collective agreement. Although it is remedial legislation 
which should be liberally construed and interpreted, section 40a does not supplant the primacy of 
the free collective bargaining process, nor provide for automatic access to arbitration in all cases 
where the parties are unable to negotiate a first contract. However, it does oblige the Board to 
direct the settlement of a first collective agreement by arbitration where the process of collective 
bargaining has been unsuccessful because of one or more of the conditions or circumstances listed 
in parts (a) to (d). In the instant case, the respondent did not have reasonable justification for the 
uncompromising nature of the bargaining position which it adopted with respect to certain aspects 
of Articles 3.02, 6.02, and 9.02, as described above, nor with respect to the elimination of the clas- 
sifications of the two employee members of the Union bargaining committee. (In the circum- 
stances of this case, it is unnecessary to determine whether the respondent had reasonable justifica- 
tion for the uncompromising nature of the bargaining position which it adopted in respect of other 
bargaining issues.) Moreover, by engaging in “‘surface bargaining”, the Company failed to make 
reasonable or expeditious efforts to conclude a collective agreement. Thus, we are satisfied that 
the conditions or circumstances specified in section 40a(2)(b) and (c) were present in this case and 
that they, together with the pervasive pattern of unfair labour practices described above, caused 
the process of collective bargaining to be unsuccessful. That pervasive pattern of unfair labour 
practices, which included contraventions of sections 15, 64, 66, 70, and 79, is another “‘reason the 
Board considers relevant’. Thus, the circumstances of the instant case also fall within the ambit of 
section 40a(2)(d). Accordingly, since it appeared (and still appears) to the Board that the process 
of collective bargaining was unsuccessful because of conditions or circumstances listed in para- 
graphs (b), (c), and (d) of section 40a(2), the Board was required under that provision to direct the 
settlement of a first collective agreement by arbitration. 


#22. It remains for us to determine the appropriate remedial relief to be awarded in respect 
of File Nos. 0037-85-U, 0039-85-OH, and 0446-85-U. A cease and desist direction in respect of the 
unlawful lock-out is not required since, by virtue of section 40(a)(13), issuance of the afore- 
mentioned direction under section 40(a)(2) obligated the respondent to ‘‘forthwith terminate the 
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lock-out and ... forthwith reinstate the employees in the bargaining unit in the employment they 
had at the time the ... lock-out commenced”. However, the employees are entitled to be compen- 
sated for wage and benefit losses (including losses incurred in respect of Canada Savings Bonds) 
sustained by them as a result of the unlawful lock-out. The Union is also entitled to compensation 
for reasonable expenses which it incurred as a result of the unlawful lock-out, such as payments 
(analogous to strike pay) made to bargaining unit employees during the course of the lock-out. 


123: Some of the relief requested by the Union in its complaint under section 89 of the Act is 
no longer necessary or appropriate in view of the fact that the statutory “‘freeze”’ period has ended, 
and in view of the fact that the parties are now bound by a collective agreement which prescribes 
wages, benefits, and other terms and conditions of employment for members of the bargaining 
unit. However, employees are entitled to compensation for the losses which they suffered during 
the statutory ‘“‘freeze’’ period as a consequence of the respondent’s contraventions of section 79. 
Moreover, the aforementioned discipline that was imposed in contravention of the Act must be 
rescinded, and those employees who were unlawfully suspended must be compensated for their 
wage and benefit losses. The same is true of the employees who were unlawfully demoted, or who 
had their hours of work unlawfully reduced. Moreover, as noted above, Mr. Poutsoungas is to be 
reinstated, with compensation for lost wages and benefits. 


124. With respect to the respondent’s breach of section 15, as recently noted by the Board in 
Forintek Canada Corp., [1986] OLRB Rep. April 453, at paragraph 58, ‘‘[t]he justification for an 
award of damages for breach of the duty imposed by section 15 of the Act and the basis on which 
such damages might be assessed were both explored at length in Radio Shack, [1979] OLRB Rep. 
Dec. 1220, at paragraphs 96 to 115, Canada Cement Lefarge Ltd., [1981] OLRB Rep. Dec. 1722, 
and Fotomat Canada Limited, [1982] OLRB Rep. July 1020.” Although not every contravention of 
section 15 will result in an award of damages (see Canada Cement Lafarge, supra, at paragraph 
26), we are satisfied that such an award is appropriate in the instant case. We will also follow the 
normal course of directing the respondent to post a notice in conspicuous places in the work place 
to advise employees of the results of these proceedings, and of their rights under the Act, and to 
remedy, at least to some degree, the adverse psychological impact of the respondent’s contraven- 
tions of the Act: see Holiday Juice Ltd., [1984] OLRB Rep. Oct. 1449, and Valdi Inc., [1980] 
OLRB Rep. Aug. 1254. 


125; For the foregoing reasons, the Board, in the exercise of its remedial discretion under 
sections 89 and 93 of the Labour Relations Act, and section 24 of the Occupational Health and 
Safety Act, hereby declares that the respondent has contravened sections 15, 64, 66, 70, and 79 of 
the Labour Relations Act, and section 24(1) of the Occupational Health and Safety Act, and hereby 
directs that the respondent: 


(1) cease and desist from contravening sections 64, 66, and 70 of the Labour 
Relations Act, and section 24(1) of the Occupational Health and Safety 
Act; 


(2) pay to the Union, and to bargaining unit employees, compensation for 
their respective losses resulting from the respondent’s unlawful acts and 
omissions, including, but not limited to: 

(i) wages, benefits, and other losses resulting from the respondent’s 
contraventions of section 79 of the Act; 

(ii) bonuses and other losses resulting from the respondent’s contra- 
ventions of section 66 of the Act; 
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(iii) losses incurred as a result of the respondent’s contravention of sec- 
tion 15 of the Act; and 

(iv) losses (including losses incurred by employees in respect of Canada 
Savings Bonds which were being purchased by payroll deduction) 
sustained as a result of the unlawful lock-out; 


(3) revoke and remove from its files and records the aforementioned unlaw- 
ful written warnings to Rick Best, Mark Wells, Brian MacDonald, James 
Brown, and Dale Robertson; 


(4) revoke and remove from its files and records the aforementioned unlaw- 
ful suspensions of Rick Best, D. J. Simec, and Dale Robertson, and 
compensate them for wages and benefits lost as a result of those unlaw- 
ful suspensions; 


(5) compensate Robert Miller and Dan Poutsoungas for wages and benefits 
lost as a result of the respondent’s unlawful reduction of their working 
hours; 


(6) compensate Dale Robertson for wages and benefits lost as a result of his 
unlawful demotion; 


(7) reinstate Dan Poutsoungas and compensate him for lost wages and bene- 
fits; 


(8) pay interest on the compensation ordered by the Board, such interest to 
be calculated (in respect of wages and other losses which accrued over a 
period of time) in accordance with Practice Note 13, dated September 8, 
1980; and 


(9) post copies of the attached notice marked ‘‘Appendix’’, after being duly 
signed by an authorized representative of the respondent, in conspicuous 
places at its Toronto station, where they are likely to come to the atten- 
tion of bargaining unit employees, and keep them posted for sixty con- 
secutive working days. Reasonable steps shall be taken by management 
to ensure that the notices are not altered, defaced, or covered by any 
other material. Reasonable physical access to the premises shall be given 
by the respondent to a representative of the Union so that it can satisfy 
itself that this posting requirement is being complied with. 


DECISION OF BOARD MEMBER I. M. STAMP; 


I agree with the decision of the majority in all respects except for their conclusion that the lock-out 
was unlawful. Under section 1(1)(k) of the Act, “ ‘lock-out’ includes ... a suspension of work ... by 
an employer ... with a view to compel or induce his employees ... to refrain from exercising any 
rights or privileges under the Act....”” Having regard to that definition and to the fact that the lock- 
out was timely under section 72(2), I find that the lock-out was not unlawful. Accordingly, I would 
not award compensation for any losses sustained as a result of the lock-out. 


Appendix 
The Labour Relations Act 


NOTICE TO EMPLOYEE 


Posted by Order of the Ontario Labour Relations Boat 


WE HAVE POSTED THIS NOTICE IN COMPLIANCE WITH AN ORDER OF THE ONTARIO LaBour RELATIONS 
BOARD ISSUED AFTER A HEARING IN WHICH we, Ricx Best, AnD THE TorOoNTO TyPoscraPHicaL Union, Locat 91 
(REFERRED To IN THIS APPENDIX AS THE “UNION”) PARTICIPATED- THe Ontario LaBour RELATIONS BoarD 


FOUND THAT WE VIOLATED THE Occupationat HEALTH AND SAFETY AcT BY SUSPENDING Rick BesT, AND THAT WE 
VIOLATED THE LaBouR RELATIONS ACT BY VARIOUS ACTS AND OMISSIONS, INCLUDING FAILING TO FOLLOW 


ESTABLISHED PRACTICES REGARDING SHIFT BIDS, ANNUAL PAY INCREASES, NINETY“DAY REVIEWS FOR 
PROBATIONARY EMPLOYEES, UNIFORMS, AND DISCIPLINE; USING WRITTEN WARNINGS AND SUSPENSIONS TO PUNISH 
EMPLOYEES FOR HAVING UNIONIZED; REDUCING THE WORKING HOURS OF RoBerT MILLER AND DAN PoUTSOUNGAS, AND 
SUBSEQUENTLY DISCHARGING Mr- PouTSOUNGAS; DEMOTING DALE ROBERTSON; FAILING TO BARGAIN IN GOOD FAITH 
AND MAKE EVERY REASONABLE EFFORT TO MAKE A COLLECTIVE AGREEMENT; AND UNLAWFULLY LOCKING OUT 
BARGAINING UNIT EMPLOYEES- 

Tue Lapoue RELATIONS AcT GIVES ALL EMPLOYEES THESE RIGHTS: 


TO ORGANIZE THEMSELVES; 


TO FORM, JOIN, AND PARTICIPATE IN THE LAWFUL ACTIVITIES 
OF A TRADE UNION} 


TO ACT TOGETHER FOR COLLECTIVE BARGAINING; 


TO REFUSE TO DO ANY AND ALL OF THESE THINGS (SUBJECT TO 
APPLICABLE PROVISIONS OF A COLLECTIVE AGREEMENT) - 


WE ASSURE ALL OF OUR EMPLOYEES THAT: 


WE WILL NOT Do ANYTHING THAT INTERFERES WITH THESE RIGHTS; 


WE WILL CEASE AND DESIST FROM CONTRAVENING THE LABOUR 


RELATIONS Act and THE OccuPATIONAL HEALTH AND SAFETY 


WE WILL PAY COMPENSATION FOR LOSSES RESULTING FROM THE 
ACTS AND OMISSIONS WHICH THE BoarD FOUND ‘TO RE 
UNL AWFUL 3 


WE WILL comPLY IN ALL OTHER RESPECTS WITH THE Boarn’s oRDER- 


BuRLINGTON NorTHERN AIR FREIGHT 
(Canada) Lto- 


Per: 
(AUTHORIZED REPRESENTATIVE) 


This is an official notice of the Board and must not be removed or dei 


This notice must remain posted for 60 consecutive working days. 


DATED this 19TH day of DECEMBER . 19 86. 
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0024-86-U Leslie A. Manders, Complainant, v. Carlton Cards Ltd., Canadian 
Paperworkers Union, Dieter Plautz, R. Smart, and G. Bucella, Respondents 


Charter of Rights and Freedoms - Collective Agreement - Unfair Labour Practice - Dis- 
charge of employee for failure to comply with collective agreement union shop clause - Employer 
and union not violating Act by enforcing union membership clause in collective agreement - Union 
security clause not violating Charter 


BEFORE: Owen V. Gray, Vice-Chairman, and Board Members J. A. Ronson and J. Redshaw. 


APPEARANCES: T. D. Crawford for the complainant; D. L. Rogers and Dieter Plautz for the res- 
pondent Carlton Cards Ltd.; J. J. Nyman, M. Pupeza and S. Novick for the respondent Canadian 
Paperworkers Union. 


DECISION OF OWEN V. GRAY, VICE-CHAIRMAN, AND BOARD MEMBER J. REDSHAW; 
December 3, 1986 


iN Leslie Manders was dismissed from employment by Carlton Cards Ltd. (‘Carlton’) on 
April 1, 1986, for failure to comply with a collective agreement “union shop” clause which requires 
that employees in the bargaining unit covered by that agreement must become and remain mem- 
bers of the Canadian Paperworkers’ Union (‘“‘the CPU”’). She has filed this complaint under sec- 
tion 89 of the Labour Relations Act (‘‘the Act’) on her own behalf and on behalf of six other 
employees and former employees of Carlton: Marsha Young and Saidie MacKay, who were dis- 
missed for the same reason, and Teresa Stone, Robert Gurlitz, Beverly Doyle and Bert Rocha, 
who became members of the CPU “‘under protest” after being told they would be dismissed if they 
did not. The complaint as filed alleges that the actions of the respondents in enforcing the union 
shop clause violated sections 68, 70, 71 and 46(2)(f) of the Act. The seven persons on whose behalf 
this complaint was filed are hereafter referred to collectively as ‘‘the grievors.”’ 


a For many years, plant production employees of Carlton were represented in collective 
bargaining by the Independent Greeting Cards Workers’ Union of Canada (‘‘the Independent 
Union’’). In 1985, a number of those employees joined the Canadian Paperworkers Union (‘‘the 
CPU”’) and it applied to this Board for certification as exclusive bargaining agent for the unit of 
employees then represented by the Independent Union. The Board conducted a secret ballot vote 
in which the approximately 1000 workers then employed in that unit had the opportunity to say 
which union they wished to represent them. A majority of those who cast ballots selected the 
CPU, and the CPU’s application for certification was granted on July 4, 1985. 


S. The CPU and Carlton then entered into collective bargaining. They concluded a collec- 
tive agreement which came into force on January 12, 1986, following a ratification vote among 
affected employees. That agreement included a “union shop” clause, which required as a condition 
of continued employment that all present employees become and remain members of the CPU and 
that all new employees apply for and maintain membership following completion of a probationary 
period. Apart from the identity of the union, these requirements are substantially the same as 
those of the union shop clause which appeared in the last collective agreement between Carlton 
and the Independent Union. 


4. On January 14, 1986, notices were posted advising non-member employees in the bar- 
gaining unit of their obligation to join the union and directing them to the personnel office, where 
application cards were available. On February 3, 1986, employees who had not by then joined 
were sent a letter signed by Robert Smart, President of Local 322 of the CPU, advising them that if 
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they did not join by February 14th their failure to do so would become the subject of a grievance 
and their employment would be in jeopardy. On February 5th, employees who had not by then 
joined received a memorandum from Dieter Plautz, Director of Personnel for Carlton, advising 
them that failure to become a member could result in dismissal. The grievors received these letters 
and memoranda because at that point in time none of them had applied for membership in or 
became a member of the CPU. 


514 On February 7, 1986, Tyrone D. Crawford wrote a “without prejudice” letter to Robert 
Smart, stating that he was solicitor for eight employees (the grievors and one other) who had 
received Smart’s letter of February 3rd. He asked for “‘confirmation, in writing, of the specific sec- 
tion together with the name of the contract in question by which you have taken authority to serve 
notice upon my clients.” He went on to say that he had a copy of the collective agreement between 
Carlton and the CPU, and made these arguments: 


Nowhere does it state that an individual who does not sign a MEMBERSHIP APPLICATION 
CARD shall, or will, become a non-member of the Union or a member not in good standing. ... 
It states only that a member must pay dues. It is our contention that my clients are willing to pay 
dues and that you have the opportunity to collect the dues. 


His letter concluded with a threat of court action “‘[i]f you persist in sending notices threatening my 
clients with expulsion from the Union, thereby placing their jobs in jeopardy....’’ Mr. Crawford 
acted as counsel for the complainant at the hearing of this complaint. He did not testify. It is not 
apparent how he got the notion in February that his clients were union members threatened with 
expulsion. 


6. Gary Buccella is a full-time union representative employed by the CPU. He responded 
to Mr. Crawford’s letter to Smart with a patient three page letter dated February 17, 1986. Its mes- 
sage was clear. The collective agreement required that Mr. Crawford’s clients become members of 
the CPU in order to remain employed by Carlton in the unit of employees for which the CPU had 
been certified; to become members, they had to make an application and take an oath of member- 
ship. Mr. Crawford responded with a letter dated February 21, 1986 in which he said that Buccel- 
la’s letter of February 17th “‘makes no sense concerning my request of February 7th’’, that he did 
not agree with Buccella’s interpretation of the CPU constitution and that “‘[mly clients are placing 
you on strict notice that failure to provide sufficient particulars regarding the signing of a member- 
ship application card will be treated as a nullity.” 


lis The union did file a grievance on February 17th. By memoranda dated March 4, 1986, 
Plautz advised Mr. Crawford’s clients directly that Carlton was obliged to require membership in 
the CPU as a condition of employment and that their employment would be terminated on March 
14th unless they provided Carlton with proof of membership or satisfied it that they were exempt 
from the provisions of the union shop clause. The union treated the delivery of these memoranda 
as a satisfactory settlement of its grievance. By subsequent memoranda to the grievors, Plautz 
extended their termination dates to April Ist for some and April 29th for others, in order to com- 
ply with the requirements of the Employment Standards Act with respect to notice of termination. 
Thereafter, four of the grievors took the steps necessary to become members of the CPU. Leslie 
Manders, Marsha Young and Sadie MacKay did not. Manders and Young were terminated on 
April 1st and MacKay was terminated on April 29th. 


8. This complaint was filed April 2, 1986. Among other things, it alleged that both before 
and after February 3rd, each grievor had “‘verbally stated to Union and Employer officials that he 
or she is willing to comply with the terms of the Collective Agreement and the Constitution of the 
C.P.U.” When the Board’s hearing began, counsel for the complainant advised the Board and the 
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other parties that this phrase ought to have read ‘‘verbally stated to Union and Employer officials 
that he or she is not willing to comply with the terms of the Collective Agreement and the Consti- 
tution of the C.P.U.”, and asked that it be amended accordingly. He then demanded that the 
union and employer provide particulars of the reasons for the dismissals as requested in his letter 
to Smart of February 7, 1986, arguing that the grievors were entitled to know the case they had to 
meet. Counsel said his concern for particulars would be satisfied if the union and Carlton pre- 
sented their evidence first. Rather than debate the point, and without conceding any obligation to 
do so, counsel for Carlton and Plautz (“‘the employer respondents”) and counsel for the CPU, 
Smart and Buccella (“the union respondents’) both agreed to proceed in that manner. 


9. Counsel for the employer respondents recited the evidence his witness would give, 
which covered most, if not all, of the matters described in paragraphs 2 through 7 of this decision. 
Counsel for the complainant and counsel for the union respondents both agreed that his statement 
was accurate, which made calling the witness unnecessary. Counsel for the union respondents 
called Buccella, who testified that union shop clauses have for many years appeared in almost all 
collective agreements negotiated by the CPU and its predecessor. He explained that when there is 
a union security clause, each employee who is not a member is approached personally or by a 
notice to become a member. The employee is required to sign an application card, pay an initiation 
fee and take an oath. The oath may be taken at the time the card is signed or at a later time. The 
application card is sent to the union’s national office in Montreal, and in due course a membership 
card is sent to the employee. He stated that this was the practice which had been followed with 
respect to employees at Carlton after the collective agreement was ratified. That statement was not 
challenged by counsel for the complainant in cross-examination, nor was it put to Buccella that the 
taking of an oath or any other formality had been waived or overlooked in admitting any Carlton 
employee to membership. Cross-examination focused on the union’s interpretation of the provi- 
sions of its constitution and on whether the grievors knew before April 1, 1986, what the union’s 
requirements and practices were with respect to acquisition of membership. 


10. Counsel for the complainant pursued the latter theme in his examinations of the three 
grievors whom he called as witnesses: Manders, MacKay and Rocha. Rocha testified that he knew 
what was required in order to become a member after seeing the letter Crawford received from 
Buccella. He signed an application card under protest on March 27, 1986 in the presence of Mr. 
Crawford, paid a one dollar initiation fee and tock an oath. He was not terminated. Although 
Rocha said “everyone hasn’t taken an oath” in an unresponsive answer to a question in cross-ex- 
amination, that allegation was not addressed by any evidence led by counsel for the complainant. 


a1. In answer to their own counsel’s questions, Manders and MacKay both testified that 
they did not know of the requirement of the oath before April 1st. In cross-examination, each of 
them said she could not recall seeing the letter their lawyer had received from Buccella in February 
setting out the steps by which membership is acquired. Each conceded, however, that she had 
never had any intention of joining the CPU, whatever that entailed, despite her awareness of the 
requirement in the collective agreement. Each made it clear that her unwillingness to join had 
nothing to do with a dispute over the nature of the required formalities. Manders said it was her 
belief that she could not be required to do anything more than pay dues. 


f2. In opening his argument, counsel for the complainant submitted that there were two 
issues, which he defined as follows: 


Can an employee be compelled to join a union in order to work, notwith- 
standing his or her willingness to recognize the union as exclusive bargaining 
agent and pay dues, when he or she is unwilling to be a member? 
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Does the grievor know the case he has to meet or is he prejudiced by the 
ambiguity of the alleged violation? 


On the first issue he had defined, counsel argued that exclusive bargaining rights and a require- 
ment that all represented employees pay union dues are as far as a free and democratic society can 
go in compelling an unwilling employee to associate with a union. As authority that union mem- 
bership could not be required, counsel cited section 2(d) of the Canadian Charter of Rights and 
Freedoms (‘‘the Charter’) and the decision of Mr. Justice White in Re Lavigne and Ontario Public 
Service Employees Union et al. (1986), 55 O.R. (2d) 449. He submitted that the decision in 
Lavigne stood for the proposition that compulsory check off could not be compelled, and said it 
followed that applying for membership could not be compelled. He did not argue that any provi- 
sion of the Labour Relations Act was contrary to the Charter. The focus of his Charter argument 
was on the union security clause in the collective agreement. 


13. In the argument he addressed to his second issue, counsel for the complainant invited 
the Board to find that the correspondence sent by the CPU and Carlton had not defined the “‘crite- 
ria for membership” or, alternatively, had not done so in sufficient detail. After referring to sub- 
sections 89(5), 1(1)(1) and 103(4) of the Act, counsel argued that the union must satisfy a number 
of criteria before this Board could “back up what the employer did to discharge an employee 
unwilling to satisfy a union security clause.”’ He said that even if the requirements of the collective 
agreement are met, the union is obliged to advise the employer and the employer is obliged to sat- 
isfy itself that the “‘refusal by the employee to join the union was not contrary to any statutory or 
common law rules and was effected with due regard to rules of natural justice with respect to fair 
and proper procedure.” This, he said, required that there be particulars in the union’s notice to the 
employees and in its notice to the company sufficient to enable the company to satisfy itself that 
there was proper cause under the union’s constitution and bylaws. He cited two arbitration deci- 
sions — Orenda Engines Ltd., (1958), 8 L.A.C. 116 (Laskin) and Franklin Mfg. Co. Ltd. (1962), 12 
L.A.C. 327 (Reville), both cases involving the expulsion or supposed expulsion of an employee 
from membership by the trade union — in support of the proposition that the employer in this case 
did not make appropriate enquiries before terminating the employment of the three discharged 
grievors. Finally, he submitted that employees cannot be terminated in a case like this without 
“some kind of hearing” involving the employees, the union and the employer. 


14. Counsel for the complainant was asked by the Board to relate his arguments to the pro- 
visions of the Act which were specified in the complaint as having allegedly been violated. Those 
were sections 68, 70 and 71 and subsection 46(2)(f). 


15. Section 68 of the Act provides: 


A trade union or council of trade unions, so long as it continues to be entitled to represent 
employees in a bargaining unit, shall not act in a manner that is arbitrary, discriminatory or in 
bad faith in the representation of any of the employees in the unit, whether or not members of 
the trade union or of any constituent union of the council of trade unions, as the case may be. 


Counsel for the complainant argued that section 68 was violated by the union’s failure to provide 
particulars and its insistence that the grievors become members when they did not want to do so. 
Section 70 of the Act provides: 


No person, trade union or employers’ organization shall seek by intimidation or coercion to 
compel any person to become or refrain from becoming or to continue to be or to cease to be a 
member of a trade union or of an employers’ organization or to refrain from exercising any 
other rights under this Act or from performing any obligations under this Act. 
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Counsel for the complainant argued that section 70 had been breached because, in his submission, 
statements that the grievors would be discharged if they did not comply with the collective agree- 
ment constituted coercion of the sort prohibited by that section. Section 71 provides: 


Nothing in this Act authorizes any person to attempt at the place at which an employee works to 
persuade him during his working hours to become or refrain from becoming or continuing to be 
a member of a trade union. 


This section had been breached, counsel said, because the membership requirement was discussed 
during working hours. 


16. The provisions of section 46 to which argument was addressed are these: 


46.-(1) Notwithstanding anything in this Act, but subject to subsection (4), the parties to a col- 
lective agreement may include in its provisions, 


(a) for requiring, as a condition of employment, membership in the trade union that is a 
party to or is bound by the agreement or granting a preference of employment to 
members of the trade union, or requiring the payment of dues or contribution to the 
trade union; 


(2) No trade union that is a party to a collective agreement containing a provision mentioned in 
clause (1)(a) shall require the employer to discharge an employee because, 


(a) he has been expelled or suspended from membership in the trade union; or 
(b) membership in the trade union has been denied to or withheld from the employee, 


for the reason that the employee, 


(f) has been discriminated against by the trade union in the application of its membership 
rules; or 


Counsel’s argument for the application of subsection 46(2)(f) rested on the assertion that none of 
the grievors had been offered a chance to take the oath until some time after other employees had 
taken the oath and become members. Thus, he argued, the union had discriminated against the 
grievors. He conceded that the evidence disclosed no other action by the union which could consti- 
tute discrimination in the application of its membership rules. He also argued that the use of the 
word ‘“‘may”’ in the opening words of subsection 46(1) gives this Board some discretion whether to 
permit the inclusion in a collective agreement of a term of the sort described in paragraph (a) of 
that subsection. 


a7. This is a complaint filed under section 89 of the Labour Relations Act. That section 
gives this Board the power to inquire into an allegation that the Act has been contravened and to 
fashion a remedy for the contravention if satisfied that the allegation is true. The gist of the instant 
complaint is that the union and employer parties to a collective agreement have both violated the 
Act by enforcing and complying with a provision of the agreement which required membership in 
the union as a condition of employment of persons in the bargaining unit covered by that agree- 
ment. 
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18. Section 46 of the Labour Relations Act regulates the enforcement of provisions of this 
kind and prohibits agreements which include them in certain circumstances not present in this case. 
The Labour Relations Act does not require inclusion of such provisions in collective agreements in 
any circumstances. The provision in question here appears in the collective agreement between 
Carlton and the CPU because Carlton and the CPU agreed to it. Section 50 of the Act makes a col- 
lective agreement binding on the employer and union parties to it and on the employees in the bar- 
gaining unit defined in the agreement. Sections 44 and 45 ensure that either party to a collective 
agreement may resort to arbitration to enforce its provisions. Section 47 addresses the limited cir- 
cumstances in which this Board can relieve against the application of certain types of union security 
provisions to particular employees. Subsection 46(1) does not itself confer on the Board any discre- 
tion to regulate or prohibit the inclusion or enforcement of provisions of the sort referred to in it. 
Subsection 46(1) does make it clear, if it is not otherwise, that the inclusion in a collective agree- 
ment of a provision of that sort does not contravene any other section of the Act. 


19: Having regard to the complainant’s pleading and the evidence, we found it most diffi- 
cult to understand the relevance or applicability of their counsel’s arguments about the union’s 
alleged failure to give particulars and the employer’s alleged failure to make enquiries. Counsel’s 
repeated theme that the grievors did not know of the oath requirement before April was partic- 
ularly incomprehensible, in light of the fact (which he conceded at the conclusion of the recital of 
facts by counsel for the employer respondents) that, as solicitor for the grievors, he was informed 
of the oath requirement by letter in mid-February. This is not a case in which the grievors failed to 
satisfy the membership requirement because they did not know, or could not discover, how to 
become members. They did not want to become members. Those of the grievors who ultimately 
agreed to become members “‘under protest” had no difficulty in ascertaining and satisfying the 
required formalities. The whole question of the degree of detail in the union’s description of mem- 
bership formalities was made quite irrelevant by the complainant’s amended pleading that the 
grievors had told the union and the employer from the outset that they would not comply with the 
provisions of the collective agreement or the union’s constitution. 


20. On the evidence before us, the grievors at all times had the same opportunities to 
become members as were available to other employees, and on the same terms. They had reason- 
able notice of the requirement that they become members of the CPU if they wished their employ- 
ment with Carlton to to continue. They had a reasonable opportunity to comply with that require- 
ment. The ultimate difference in treatment of the grievors was solely the result of their own 
decisions not to avail themselves of those opportunities. The CPU did not discriminate against the 
grievors in the application of its membership rules contrary to subsection 46(2)(f), nor did it act in 
a manner which was arbitrary, discriminatory or in bad faith in the representation of the grievors 
contrary to section 68. Section 71 of the Act does not itself prohibit the activities described in it; 
there cannot be a “‘contravention” of section 71 about which a complaint under section 89 may be 
made. Having regard to the statutory provisions referred to in paragraph 18 of this decision, the 
action of the respondents in notifying employees of their obligations under the collective agree- 
ment and the consequences to them of non-compliance did not constitute “intimidation or coer- 
cion” within the meaning of section 70 of the Act: see, Andrew Warren, [1976] OLRB Rep. Jan. 
963. If a party is entitled to enforce a provision against a person bound by the agreement, it can 
hardly be improper for that party to tell that person that it will do so. 


21k Having regard to the evidence and the provisions of the Labour Relations Act, there- 
fore, there has been no contravention of that Act and there is no reason or basis for granting the 
relief sought by the complainant. With respect to the complainant’s rather superficial Charter argu- 
ment, counsel for the respondents correctly observed that the result in the Lavigne case rested on 
the finding that the employer party to the collective agreement in question there was a crown agent 
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and on the court’s conclusion that imposition of conditions employment on its employees by a 
crown agent was government action of the sort to which the Charter is directed. The Lavigne deci- 
sion accepts the finding of the Ontario Court of Appeal in Re Blaney and Ontario Hockey Associa- 
tion et al. (1986), 54 O.R. (2d) 513, that by virtue of section 32 of the Charter, the Charter’s provi- 
sions extend only to government action and do not impinge on private activity. Counsel for the 
complainant did not suggest that the actions complained of constituted government action, nor did 
he argue that any provision of the Labour Relations Act was made invalid by reason of the Charter. 
In Re Bhindi et al. and British Columbia Projectionists Local 328 (1986), 29 D.L.R. (4th) 47, 86 
CLLC 14,024, (B.C.C.A. - application for leave to appeal to S.C.C. denied November 6, 1986), 
the British Columbia Court of Appeal held that the Charter does not apply to a provision in a pri- 
vate sector collective agreement requiring membership in the union as a precondition of employ- 
ment. Counsel for the respondents argued that the decision in Bhindi is a complete answer to the 
complainant’s Charter argument. Counsel for the complainant offered no reply to these argu- 
ments. His Charter argument does not establish a violation of the Labour Relations Act and so can- 
not affect the result of our inquiry into this complaint. 


22: Accordingly, this complaint is dismissed. 


DECISION OF BOARD MEMBER J. A. RONSON; 


Ls I am constrained, by recent Court decisions, to agree with the decision of my col- 
leagues. 
Zi I must admit that, in a case like this, I have some difficulty in understanding how the 


collective agreement escapes being subject to the provisions of the Charter. 


oh The complainants were staunch supporters of Union #1. That union was displaced in a 
“raid” by Union #2. By virtue of statute, the complainants became bound to having Union #2, 
whom they did not support or want, become their bargaining agent. On their behalf Union #2 
negotiated a clause in the collective agreement which required the complainants to become mem- 
bers of Union #2. And, as I understand the present law, that is legal because it is a “private” 
action by an organization which, but for governmental action, would have no authority to speak 
for the complainants. 


4. It thus seems that an illegal action by government would be a legal action if carried out 
by a private body which is not an agent of the government but which derives its absolute authority 
from the government to so act ‘‘privately”’ for the complainants. 
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2024-86-R United Rubber, Cork, Linoleum and Plastic Workers of America, 
AFL-CIO-CLC, Applicant, v. Custom Foam Specialities Limited, Respondent, v. 
Group of Employees, Objectors 


Certification - Petition - Board reviewing its jurisprudence in relation to petitions - Insuf- 
ficient evidence to satisfy onus on the objecting employees to establish the voluntariness of the peti- 
tions - Board member setting out guidelines for valid petition 


BEFORE: G. T. Surdykowski, Vice-Chairman, and Board Members J. A. Rundle and B. L. Arm- 
strong. 


APPEARANCES: L. N. Gottheil, Reg Duguay and Bryan Senior for the applicant; Jan S. Campbell, 
Mary Ann Simon and David Germann for the respondent; Stuart L. Dollar for the objectors. 


DECISION OF G. T. SURDYKOWSKI, VICE-CHAIRMAN, AND BOARD MEMBER B. L. 
ARMSTRONG; December 9, 1986 


ily This is an application for certification. 
a The name of the respondent is amended to: ““Custom Foam Specialities Limited”’. 
aN On the basis of the information before the Board, we find that the applicant is a trade 


union within the meaning of section 1(1)(p) of the Labour Relations Act. 


4. Having regard to the agreement of the parties, the Board finds that all employees of the 
respondent at Kitchener, save and except foremen, persons above the rank of foreman, and office 
and sales staff, constitute a unit of employees of the respondent suitable for collective bargaining. 


2: In accordance with the Board’s Rules of Practice the respondent employer filed the req- 
uisite lists of employees in the bargaining unit, together with specimen signatures for the employ- 
ees on those lists. Having regard to the material filed by the employer and the finding of the Board 
with respect to the bargaining unit description, the Board is satisfied that there were 37 employees 
in the unit at the time that the application was made. 


6. In support of its application for certification, the applicant union filed documentary evi- 
dence of membership in the form of cards, which consist of combination applications for member- 
ship and attached receipts. The union filed 25 such cards, each of which bears the name of an 
employee in the bargaining unit. These cards each contain the original signature of an employee 
and the receipts, which are countersigned by a witness (the collector), indicate that a payment of 
$1.00 has been made to the union in respect of membership fees within the six month period imme- 
diately preceding the terminal date for this application. The cards and money were collected by 
more than one person and the membership evidence is supported by a duly completed Form 9 Stat- 
utory Declaration which atttests to the regularity and sufficiency thereof. In short, the form and 
content of the membership evidence are consistent with the requirements of section 1(1)(1) of the 
Act and, standing alone, demonstrates that the union has a level of support well in excess of that 
required by section 7(2) of the Act for certification without the necessity of holding a representa- 
tion vote. 


le However, there were also filed with the Board 18 separate “‘statements of desire” or 
“petitions” (the terms are interchangeable) and each signed by one person and indicating opposi- 
tion to the certification of the applicant. Seventeen of the individuals who names appear on the 
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petitions are bargaining unit employees and of these, 7 had previously signed membership cards 
and paid $1.00 in respect of membership in the applicant trade union and were therefore members 
during the material times. As explained below, it is those 7 petitions, which purport to indicate 
that the employees signing have had a change of heart and no longer wishes to support the appli- 
cation for certification, that might be relevant to the Board’s considerations. It was readily appar- 
ent that if a sufficient number of the possibly relevant petitions were found to be voluntary, which 
is the litmus test of admissability applied by the Board, they would raise sufficient doubt concern- 
ing the amount of continued support enjoyed by the applicant to prompt the Board to, in accord- 
ance with its usual practice, exercise its discretion to order a representation vote to resolve the 
matter. 


8. The object in certification proceedings is to determine whether a majority of the 
employees found by the Board to be appropriate for collective bargaining wish to be represented 
by the applicant trade union in their employment dealings with their employer. The Labour Rela- 
tions Act provides that the certification of trade unions in this Province is based primarily upon an 
assessment of the trade union’s membership support as evidenced by membership records filed in 
support of an application. The Board does not inquire into opinions about the virtues of union 
membership except as evidenced by that documentary membership evidence and any timely peti- 
tions filed with respect to an application. In Ontario, as in most Canadian jurisdictions, the repre- 
sentation vote exists as a residual mechanism for ascertaining the wishes of bargaining unit employ- 
ees in cases where either the applicant union does not have the support of more than fifty-five 
percent of the bargaining unit employees which is necessary for outright certification under section 
7(2) of the Act (but does have the support of not less than forty-five percent of them) and where 
the circumstances are such that the Board sees fit to require such a vote to be held notwithstanding 
that there is documentary evidence showing membership support in excess of fifty-five percent. 
The Board’s discretion in that respect must be exercised in the manner that is consistent with the 
Legislative primacy of the membership evidence as the means by which employee wishes with 
respect to certification are determined. 


9. The realities of labour relations are such that the employees can and do change their 
views as to the desirability of trade union representation. In recognition of this, the Board has 
developed a procedure wish recognizes the validity of union membership cards but retains flexibil- 
ity to seek the confirmatory evidence of a representation vote where employees file a timely peti- 
tion which indicates a change of heart. 


10. Unlike union membership evidence, petitions are not directly or precisely regulated by 
the Act. There is no statutory definition equivalent to section 1(1)(1), nor is there any requirement 
that the Act of signing be confirmed either by monetary payment or otherwise. There is also no 
statutory declaration analogous to Form 9 (which attests to the regularity and sufficiency of mem- 
bership of evidence). However, the existence of such statements is contemplated by sections 
103(2)(j) and 111(1) of the Act and Rule 73 of the Board’s Rules of Procedure. The Board has a 
long established practice of accepting such petitions and exercising its discretion to order a repre- 
sentation vote where the petitions are voluntary and they contain a sufficient number of signatures 
of persons who had previously signed union membership cards to create a doubt as to the actual 
level of support enjoyed by the applicant trade union. The Board must be satisfied that persons 
indicating an apparent change of heart did so voluntarily and without being motivated by a per- 
ceived threat to their job security, a concern that the employer is involved in the petitions, or that 
a failure to sign could result in reprisals. It is only those bargaining unit employees who first signed 
union membership cards and subsequently signed petitions whose signatures are relevant to the 
Board’s considerations. This is because employees for whom no membership evidence is filed are 
treated as being opposed to the application. Consequently, the signature of a non-union member 
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on a petition can add nothing to the assessment of the support enjoyed by the union applying for 
certification. 


tte The Board’s treatment of petitions as described aforesaid has been explained in previ- 
ous Board decisions (see for example, Unlimited Textures Company Limited, [1984] OLRB Rep. 
Jan. 138 at paragraphs 15, 16 and 17). The onus of establishing that a petition is voluntary is on the 
employees objecting to certification. To do so, they must call witnesses to give evidence, based on 
personal knowledge and observation, relating to the circumstances of the origination and prepar- 
ation of the petition, and the manner in which each signature was obtained. The cases are legion in 
which a failure to appear and give satisfactory firsthand evidence regarding the origination and cir- 
culation of a petition has resulted in its rejection. Each and every signature on a petition must be 
identified and the circumstances under which it was obtained must be recounted by a person hav- 
ing personal knowledge thereof. Where such evidence is not presented, the signature may, and 
likely will, be discounted. In addition, the circulation of petitions must be free from the actual or 
perceived influence of management. Consequently, the Board will discount the signature of any 
employee who is, or is perceived to be, managerial. Similarly, where managerial personnel, or per- 
sons who are perceived as having a greater proximity to management than other employees, are 
involved in originating or circulating a petition, it is difficult to escape the conclusion that the 
employees would reasonably have perceived the petition to be supported by the employer and its 
reliability as a gauge of employee desires will be destroyed (see, Rule 73(5); Radio Shack, [1978] 
OLRB Rep. Nov. 1043; Baltimore Aircoil Interamerican Corporation, [1982] OLRB Rep. Oct. 
1387; Lo Food Division of Lumsden Brothers Limited, [1983] OLRB Rep. May 676; Markham 
Hydro Electric Commission, [1984] OLRB Rep. Oct. 1481). 


12s Paragraph 7 of the Form 6 Notice to Employees of Application for Certification and of 
Hearing posted by the respondent as required by the Board’s Rules of Practice explicitly informs 
objecting employees that it is necessary to call witnesses who can testify from personal knowledge 
as to the circumstances of the origination and circulation of the petitions filed by them. In this pro- 
ceeding, the group of employees, who were represented by counsel throughout, called one witness, 
Tim Kipfer, to give evidence on their behalf. Mr. Kipfer is a cutfoam operator, which position is 
within the bargaining unit described in paragraph 4 supra, who has been employed by the respon- 
dent since July 7, 1986. Not only were there substantial gaps in the evidence of Mr. Kipfer, but the 
reliability of the evidence that he was able to give is suspect because of his inability to recall accu- 
rately or at all things that happened a relatively short time ago (for example, his recollection of 
what transpired when he was interviewed for a job with the respondent is inconsistent with the evi- 
dence of Mr. Germann, whose evidence we accept as being correct). Mr. Kipfer had either no 
knowledge or no recollection of many significant details with respect to the petitions. He did not 
know where the petitions came from; where, how, or by whom they were prepared; or even who 
he got them from. Although he was certain that he was in fact present when each and every signa- 
ture was obtained, Mr. Kipfer could not specifically recall being present when many of the signa- 
tures were obtained. When questioned with respect to the circumstances under which the signa- 
tures were obtained, he was unable to recollect when or where any of the signatures identified as 
P2, P3, PS, P6, P9, P10, P11, P12, P15, P17 and P18 (referred to in this manner to preserve the 
confidentiality of the identity of the persons who allegedly opposed certification in accordance with 
section 111(1) of the Act) were secured, or what, if any, discussions took place with, or in the pres- 
ence of, any of those individuals before they signed the petition. 


iy Mr. Kipfer did recall that the signatures of P1, P7, P8, P13, P14 and P16 were obtained 
at the conclusion of a meeting held at P13’s home on October 24, 1986. However, Mr. Kipfer did 
not assist in arranging the meeting and stated that he did not know how or by whom it was organ- 
ized, or what was said to employees to induce them to attend. With respect to the meeting itself, 
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Mr. Kipfer could recall only that some people spoke in favour of the union and some against. 
According to him, that some benefits might be lost and that there might be a strike if the union’s 
application was successful were points raised but the primary thrust of the meeting was to persuade 
employees to sign a petition in order to delay the matter so that more information could be 
obtained from both the union and the company and a representation vote be held. Mr. Kipfer had 
no other recollection as to what transpired at the meeting prior to the signing of the petitions noted 
above. Specifically, he could not recall any discussions with, or in the presence of, those employees 
who did sign a petition at the conclusion at the meeting. Finally, Mr. Kipfer testified that P4 signed 
a petition at that individual’s apartment. Again he could not recall how he happened to be at P4’s 
apartment or what discussions there were with, or in the presence of, P4 during the hour to hour 
and a half that he was there. He did recall, however, that Jim Bell, who he identified as his super- 
visor and who was referred to in the evidence of Mr. Germann, who gave evidence on behalf of the 
respondent, as being a ‘‘foreman’’, and Mike Nagles attended at P4’s apartment with him. 


14. Mr. Kipfer was able to tell the Board that Mr. Bell telephoned him on October 24, 
1986, to discuss his participation in circulating the petitions and the meeting of October 24, 1986, 
that Mr. Nagles conducted the meeting, and that Mr. Bell and Mr. Nagles did a large proportion of 
the talking at that meeting. He also testified that both Mr. Bell and Mr. Nagles were present or in 
the immediate vicinity when all of the signatures on the petitions were obtained. It was also Mr. 
Kipfer’s understanding that Mr. Nagles and Mr. Bell consulted and retained a solicitor, Mr. Dol- 
lar, with respect to the matter shortly after the Form 6 Notice to Employees was posted by the res- 
pondent. 


15. Because Mr. Kipfer had only been employed by the respondent for a relatively short 
time, he did not know many of his fellow employees at the time that this application was made. 
Indeed he admitted that he could not be sure that all of the persons who attended the October 24, 
1986 meeting were bargaining unit employees. According to Mr. Kipfer, and counsel for the 
objecting employees, it was because he was new, that Messrs. Nagles and Bell selected Mr. Kipfer 
to be what can be characterized as the ‘“‘front man”’ for the petitioners in this proceeding. On the 
evidence, it is abundantly clear that it was Messrs. Nagles and Bell who were the persons instru- 
mental in originating and circulating the petitions before the Board. It was these two individuals 
who orchestrated the alleged opposition to this application for certification by recruiting Mr. Kip- 
fer; by making arrangements for the collection of signatures, including consulting and retaining 
counsel, and arranging for and conducting a meeting of employees for the purpose of obtaining sig- 
natures on petitions; by being present at, or in the immediate vicinity of, the signing of each peti- 
tion; and by taking custody of the signed petitions from Mr. Kipfer after all of the signatures had 
been obtained. Notwithstanding the significant roles played by these two individuals, the Board 
did not have the benefit of testimony from either of them, even though Mr. Nagles was present 
throughout the proceedings. Consequently, the Board is left with no evidence regarding the origi- 
nation of the petitions and very little evidence of the circumstances surrounding the signing there- 
of. There is therefore insufficient evidence of the origination and circulation of the petitions before 
us to satisfy the onus on the objecting employees to establish the voluntariness of any of the 18 
petitions. In arriving at our conclusions we find it unnecessary to consider the issue of Jim Bell’s 
actual or perceived managerial status as a basis for impugning the reliability of the petitions as an 
indicator of employee wishes. 


16. In the result, the Board is not prepared to give any weight to the petitions as indicators 
of the wishes of those union members who signed one. The Board is satisfied that the applicant 
trade union has demonstrated the required level of membership support to warrant certification 
without the necessity of holding a representation vote. 
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ee The Board is therefore satisfied, on the basis of all the evidence before it, that more 
than fifty-five percent of the employees of the respondent in the bargaining unit at the time that 
the application was made were members of the applicant on October 27, 1986, the terminal date 
fixed for this application and the date which the Board determines, under section 103(2)(j) of the 
Labour Relations Act, to be the time for the purpose of ascertaining membership under section 
7(1) of the Act. 


18. A certificate shall issue to the applicant. 
DECISION OF BOARD MEMBER J. RUNDLE; 


1: Based on the evidence placed before the Board, I concur with the result of the majority, 
however, I feel it worthwhile to set out, in general terms, the tests the Board requires to be meticu- 
lously followed in order to have a petition validated so as to secure a secret vote: 


1. the person circulating the petition cannot discuss it with the employer; 


2. the person circulating the petition should not obtain signatures on com- 
pany property; 


3. the person circulating the petition should not obtain signatures within 
sight of a member of management; 


4. every signature in the petition must be witnessed and such witness must 
testify before the Board on matters relating to the preparation of the 
petition, the obtaining of signatures and the circulation of the document 
in question; 


5. the petition must not leave the person’s hand who circulates it - if it does, 
then the person it is given to must appear before the Board to give evi- 
dence; 


6. the person circulating the petition must not get time off from work in 
order to mail the petition by registered mail (the petition must be sent by 
registered mail to the Board); 


7. the person circulating the petition must not arrange for time off with pay 
to attend the Board hearing; 


8. should the person circulating the petition have any member of manage- 
ment sign it for whatever reason (even if the member of management 
believes he or she is in the bargaining unit) then all signatures secured 
subsequent to that of the member of management are disregarded by the 
Board, and; 


9. the person circulating the petition is subjected to rigorous cross-examina- 
tion by the Board on questions pertaining to the origination, preparation 
and circulating of the petition. 


a The foregoing paragraphs may give the petitioners some indication of the technicalities 
which they have to meet in order for a petition to succeed. 
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2362-86-R International Union of Bricklayers and Allied Craftsmen, Local 7 Can- 
ada, Applicant, v. E/E Fradema Masonry, Respondent 


Bargaining Unit - Certification - Construction Industry - Applicant seeking certification 
in two Board geographic areas while employees only existing in one - Geographic area in which no 
employees were employed as of the application date is not an appropriate geographic area within the 
meaning of s.144(1) 


BEFORE: Harry Freedman, Vice-Chairman, and Board Members D. A. MacDonald and J. Red- 
shaw. 


DECISION OF THE BOARD; December 23, 1986 


it: In this application for certification the applicant filed two certificates of membership. 
The certificates are signed by the members and indicate that monthly dues of $22.00 have been 
paid for at least one month within the six-month period immediately preceding the terminal date of 
the application. The certificates are checked and certified correct by an officer of the applicant. 
The applicant also filed a duly completed Form 80, Declaration Concerning Membership Docu- 
ments, Construction Industry. 


2. The respondent failed to file a reply, a list of employees and specimen signatures within 
the time fixed in accordance with the Labour Relations Act and the Board’s Rules of Procedure. 


5: The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Labour Relations Act and is an affiliated bargaining agent of a designated employee bargain- 
ing agency. Pursuant to the designation issued by the Minister under section 139(1) of the Act on 
April 12, 1978, the designated employee bargaining agency is the International Union of Bricklay- 
ers and Allied Craftsmen and The Ontario Provincial Conference of the International Union of 
Bricklayers and Allied Craftsmen. 


4. The Board further finds that this is an application for certification within the meaning of 
section 119 of the Labour Relations Act and is an application made pursuant to section 144(1) of 
the Act which provides that: 


An application for certification as bargaining agent which relates to the industrial, commercial 
and institutional sector of the construction industry referred to in clause 117(e) shall be brought 
by either, 


(a) anemployee bargaining agency; or 
(b) one or more affiliated bargaining agents of the employee bargaining agency, 


on behalf of all affiliated bargaining agents of the employee bargaining agency and the unit of 
employees shall include all employees who would be bound by a provincial agreement together 
with all other employees in at least one appropriate geographic area unless bargaining rights for 
such geographic area have already been acquired under subsection 3 or by voluntary recogni- 
tion. 


a: The applicant seeks certification in respect of the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario and all other sectors of the 
construction industry, save and except the industrial commercial and institutional sector, in the 
Regional Municipality of Ottawa-Carleton and the Counties of Prescott, Russell, Stormont, Glen- 
garry and Dundas. That area is comprised of two Board geographic areas, Board Area 15 and 31, 
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that have been developed by the Board since 1962 pursuant to section 119(1) of the Act. See 
Klimack Construction Limited, [1986] OLRB Rep. Sept. 1238 at 1239. 


6. Paragraph 6 of the application states that the employees affected by the application 
were working at “various locations throughout the Regional Municipality of Ottawa-Carleton’’. 
Board Area 15 is defined as the Regional Municipality of Ottawa-Carleton, and the Counties of 
Prescott and Russell. Board Area 31 is defined as the United Counties of Stormont, Dundas and 
Glengarry. It is apparent from the application that there were no employees in Board Area 31 on 
the application date. 


ie An application for certification under section 144(1) must be made in respect of 
employees in the industrial, commercial and institutional sector together with employees in at least 
one other geographic area. In our opinion, an ‘“‘appropriate geographic area’”’ must mean, at the 
very least, an area in which employees were employed on the application date. It seems to us that a 
geographic area in which no employees were employed as of the application date is not an appro- 
priate geographic area. In this regard, see the Report to the Minister of Labour by G. W. Adams, 
Special Counsel, April 11, 1980 at pages 26-29. Therefore, in the circumstances of this case, the 
Board is satisfied that the appropriate geographic area within the meaning of section 144(1) is only 
Board Area 15, that is, the Regional Municipality of Ottawa-Carleton, and the United Counties of 
Prescott and Russell. 


8. Therefore, the Board finds, pursuant to section 144(1) of the Act, that all bricklayers 
and bricklayers’ apprentices in the employ of the respondent in the industrial, commercial and 
institutional sector of the construction industry in the Province of Ontario and all bricklayers and 
bricklayers’ apprentices in the employ of the respondent in all other sectors of the construction 
industry in the Regional Municipality of Ottawa-Carleton, and the United Counties of Prescott 
and Russell, save and except non-working foremen and persons above the rank of non-working 
foreman, constitute a unit of employees of the respondent appropriate for collective bargaining. 


9. The Board is satisfied on the basis of all the evidence before it that more than fifty-five 
per cent of the employees of the respondent in the bargaining unit, at the time the application was 
made, were members of the applicant on December 5, 1986, the terminal date fixed for this appli- 
cation and the date which the Board determines, under section 103(2)(j) of the Labour Relations 
Act, to be the time for the purpose of ascertaining membership under section 7(1) of the said Act. 


10. Section 144(2) of the Act, which states in part as follows, provides for the issuance of 
more than one certificate if the applicant has the requisite membership support: 


..., the Board shall certify the trade unions as the bargaining agent of the employees in the bar- 
gaining unit and in so doing shall issue a certificate confined to the industrial, commercial and 
institutional sector and issue another certificate in relation to all other sectors in the appropriate 
geographic area or areas. 


[emphasis added] 


Therefore, pursuant to section 144(2) of the Act, a certificate will issue to the applicant affiliated 
bargaining agent on its own behalf and on behalf of all other affiliated bargaining agents of the 
employee bargaining agency named in paragraph 3 above in respect of all bricklayers and bricklay- 
ers’ apprentices in the employ of the respondent in the industrial, commercial and institutional sec- 
tor of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman. 


tr Further, pursuant to section 144(2) of the Act, a certificate will issue to the applicant 
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trade union in respect of all bricklayers and bricklayers’ apprentices in the employ of the respon- 
dent in all sectors of the construction industry excluding the industrial, commercial and institu- 
tional sector in the Regional Municipality of Ottawa-Carleton, and the United Counties of Prescott 
and Russell, save and except non-working foremen and persons above the rank of non-working 
foreman. 


1767-86-FCA United Brotherhood of Carpenters and Joiners of America, Local 
2679, Applicant, v. Egan Visual Inc., Respondent 


First Contract Arbitration - Interest Arbitration - Concept of final offer selection not 
applicable under s.40a - Collective agreement not reflecting relative strengths of bargaining posi- 
tions of the parties 


BEFORE: R. A. Furness, Vice-Chairman, and Board Members J. Redshaw and G. Shamanski. 


APPEARANCES: Jim Nyman, Michael Church, T. G. Harkness and Sergio Lilliani for the appli- 
cant; Howard Levitt, Jeff Reeves and Gerry Egan for the respondent. 


DECISION OF THE BOARD; December 1, 1986 


‘ On September 11, 1986, the Board received a request to arbitrate a first collective 
agreement. This request arose as the result of a memorandum of agreement between the applicant 
and the respondent. In Board File No. 0335-86-R an employee filed an application for a declara- 
tion terminating bargaining rights. In File No. 0919-86-FC the applicant filed an application 
requesting the Board to direct settlement of a first collective agreement by arbitration. In the 
memorandum of agreement it was agreed that the application for a first collective agreement 
should be settled by arbitration filed by the applicant and it should be adjourned pending the 
determination of a representation vote with respect to the application for a declaration terminating 
the bargaining rights of the applicant. Moreover, the parties agreed to waive the time limits set out 
in section 40a(8) of the Act. It was agreed that if more than fifty per cent of the ballots cast were in 
Opposition to the applicant, the Board should declare that the applicant no longer represented the 
employees in the bargaining unit in accordance with section 57(4) of the Act and that the applicant 
would withdraw the request filed with the Board for a first collective agreement to be settled by 
arbitration. It was further agreed that if fifty per cent or less of the ballots cast were in opposition 
to the applicant then the applicant should continue to be the legal representative to represent the 
employees in the bargaining unit. It was also agreed that if the applicant won the representation 
vote, then the first collective agreement should be settled by arbitration. 


ep This first contract arbitration was referred to the Board on the agreement of the appli- 
cant and the respondent. The hearing dates were set for October 6, 7 and 10, 1986, which meant 
that pursuant to section 40a of the Act, the decision date would have been required on November 
20, 1986. However, three additional days were required to complete this arbitration before the 
Board and the last date for hearing and argument before the Board was November 3, 1986. In 
these circumstances, pursuant to section 40a(19) of the Act, the parties agreed in writing to extend 
the time limits set out under the Act for the release of a decision by the Board to December 1, 
1986. 
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3: It would be unwise for the Board to attempt to definitively set forth the contents of a 
collective agreement which are applicable to all circumstances. As more first contract arbitrations 
are filed with the Board, no doubt criteria will arise as a result of experience in a greater number of 
situations. There are no statutory guidelines in the Act which require the Board to have regard to a 
given standard of comparison. The Board would, however, adopt the language set forth in 
Burlington Northern Air Freight (Canada) Ltd., [1986] OLRB Rep. Oct. 1327. In that case the 
Board indicated that it had adopted a somewhat similar approach to the reasoning of the British 
Columbia Labour Relations Board in London Drugs Ltd., [1974] Can.LRBR 140 at page 147. The 
Board agrees that applications under section 40a of the Act with respect to a first contract arbitra- 
tion by the Board should not be used to achieve major breakthroughs in collective bargaining, but 
rather, the Board would try to settle the terms of a collective agreement which reflect a fairly gen- 
eral consensus as to what should be the contents of a collective agreement having regard to the par- 
ticular circumstances of each collective bargaining situation. The Board also agrees that the terms 
of the collective agreement should be sufficiently attractive to the employees who are in the bar- 
gaining unit defined in the collective agreement that they would give serious consideration before 
deciding to terminate the bargaining rights of the applicant. 


4. The arguments which were addressed to this Board were extremely helpful and of assis- 
tance in enabling the Board to reach a conclusion on the points in issue as related by the parties. 
However, the Board does desire to comment on some of the positions taken by the respondent. 
Firstly, the Board does not agree that the process envisaged under a determination of a first con- 
tract by this Board under section 40a of the Act is to be based upon the concept of a final offer 
selection. In attempting to set forth a collective agreement which is, in the Board’s view, fair to 
both sides, it is not sufficient for the Board to simply look at the most attractive or the least unat- 
tractive proposal of either side. Secondly, the Board also rejects the argument of the respondent 
that the collective agreement which the Board determines under section 40a ought to reflect the 
relative strengths of the bargaining positions of the parties. In this case, it was the position of the 
respondent that it was in the stronger bargaining position and that, therefore, the determination of 
the Board should wholly or substantially reflect the proposals advanced by the respondent. The 
Board rejects this notion because the imbalance of the bargaining position of the parties was cer- 
tainly a factor in the inability of the parties to conclude a collective agreement which was satisfac- 
tory and acceptable to both sides. If the Board were to accept the argument of the respondent that 
the collective agreement determined by the Board ought to reflect the relative bargaining positions 
of the parties then there would be little point in having an application made for a first collective 
agreement pursuant to section 40a of the Act since the parties would know in advance the collec- 
tive agreement which would be determined by the Board. Moreover, an endorsement of the con- 
cept of the relative bargaining positions of the parties would encourage extreme positions by the 
parties which perceive themselves to be the stronger position. 


3: The Board has considered all of the material which was filed before it and has made the 
determinations with respect to the articles in dispute as set forth. In article 5 with respect to union 
dues, the Board has determined that there should be the checkoff as required under the Act. The 
applicant has sought a union shop and the respondent, in objecting to this provision, has argued 
that such a provision would infringe the Charter of Rights. It is unnecessary for the Board to deter- 
mine the constitutional argument since it has determined that the collective agreement will not 
contain a union shop provision. The Board has considered the fact that there is a considerable 
body of employees as reflected by the recent result of the termination representation vote to the 
applicant as the bargaining agent, who oppose the applicant. It would be unfair in these circum- 
stances where the applicant does not enjoy a preponderance of support in a plant to confer a closed 
shop provision on the employees who are affected by the collective agreement. In article 14, Jury 
and Witness Duty, the Board has determined that the simpler provisions as proposed by the res- 
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pondent are appropriate. It is the view of the Board that an employee should fulfill his civic duty 
by serving as a juror in any court of law and that when required to attend as a witness of the 
Crown, he should not suffer any loss of remuneration. The proposal of the applicant that this pro- 
vision extend to a broader area of attendance before the courts is not appropriate. In article 15, 
The Negotiating Committee, the Board determines that the provision essentially proposed by the 
respondent is the appropriate one. Up to three employees may be designated by the applicant as a 
negotiating committee. However, the Board from the evidence before it, was not able to conclude 
that the proposal for such absence on a negotiating committee be remunerated was at all common 
in collective agreements. In article 16, Holidays, the Board has determined that the number of 
paid holidays should be as proposed by the respondent. However, there is a letter of understanding 
which is to be executed by both sides to the effect that in the event that the employer changes from 
a four-day week to a five-day week, then the parties will negotiate a change to reflect this. This is a 
particularly important area for paid holidays which fall on a Friday. Friday, at the present time, is 
not a day of operation for the respondent. In article 16, Vacations with Pay, the language in this 
article reflects the language which the parties themselves refined and agreed to at the commence- 
ment of the hearing before the Board. No further comment is required. In article 18, Health and 
Welfare, the respondent has provided for some time a health and welfare benefit programme for 
its employees. It has proposed to increase the benefits under this programme while insisting that 
the employees contribute 0.9 per cent of their gross salary as a contribution towards the cost of 
these benefits. The more costly and generous proposal by the applicant, in our view, is not appro- 
priate for a first collective agreement. Rather, it is a matter of seeking to improve the present 
health and benefit programme in future collective bargaining. In article 19, No Strikes or Lock- 
outs, the philosophy of the respondent in this area appears to be, possibly as a result of a recent 
lawful strike, essentially defensive. The respondent claims that it has experienced a decline in pro- 
ductivity due to slowdowns by the employees while awaiting the conclusion of a first collective 
agreement. The Board did not inquire into the substance of this position by the respondent. How- 
ever, the Board notes that the respondent has not filed any application before the Board with 
respect to a cease and desist order for an unlawful strike. The respondent sought in the language 
proposed to have the applicant bear a responsibility for the anticipated slowdowns and/or strikes in 
the future. In our view, this is negative thinking by the respondent and it also fails to take into 
account that a trade union is frequently not responsible for the conduct of employees. However, a 
responsible trade union, and the Board has no reason not to include the applicant in such a classifi- 
cation, seeks to lead and influence and establish modes of behaviour for employees in the bargain- 
ing unit. The article on strikes and lockouts therefore provides that there should be no strikes and 
no lockouts during the collective agreement and instead of the elaborate language proposed by the 
respondent in the collective agreement, the Board has set forth the definition of strike and lockout 
as contained in the Labour Relations Act and has included that in this article. In our view, the defi- 
nition of strike and lockout is sufficiently clear to indicate to the parties and to the employees the 
proscription on unlawful strikes and lockouts under the Labour Relations Act. In article 22, Wages, 
there can be little doubt that this was the most contentious provision in the items in dispute before 
the Board. The information which was presented to the Board and which was provided almost 
exclusively by the respondent was in a form that was difficult to understand and it was also difficult 
for the Board to make meaningful comparisons. The Board heard a great deal of evidence on the 
increases which had been paid to employees over the last two years and the Board also heard a 
great deal of evidence on the very subjective classifications and reclassifications adopted by the res- 
pondent with respect to its employees. The effect of the wage proposal under this collective agree- 
ment by the respondent led, for example, to the red circling of a number of employees with the 
result that these employees would not receive any increases in pay over the two-year life of the col- 
lective agreeiient. In our view, this is completely unacceptable and no trade union should be 
required to accept a collective agreement which discriminates against employees on totally subjec- 
tive criteria adopted by an employer. In assessing the evidence before us, particularly the figures 
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provided with respect to wages paid in the manufacturing sector, the Board has determined that 
employees covered by this collective agreement will receive on December 1, 1986 an increase in 
their hourly rate of four per cent and that they shall receive a further increase in pay on their 
hourly rate of three per cent on December 1, 1987. The applicant had requested retroactive pay to 
February of this year. In our view, the percentage increases referred to adequately compensate the 
employees and there will be no retroactivity in pay. Before leaving the subject of wages, the Board 
notes that the employer argued that it did not have the ability to pay the increases requested by the 
applicant together with retroactivity. The Board observes that where an employer argues inability 
to pay, it should be prepared to present figures to substantiate that position. In the instant case, 
the Board received an unsigned letter from a firm of chartered accountants which gave percentage 
profits for various years and also received oral testimony from Gerry Egan. The evidence dealt 
with generalities and, as stated earlier, the evidence with respect to inability to pay was neither 
clear nor impressive. In article 15, Working Rules, the Board has decided to include the working 
rules proposed by the respondent. However, to balance what appears to be an authoritarian stance 
on matters of discipline by the respondent, the Board has included the applicant’s proposed griev- 
ance procedure and arbitration in article 7 as a fair counterbalance to the position of the respon- 
dent on discipline. The purpose of article 7 is to confer a measure of discretion on an arbitrator 
when a matter comes before him with respect to the suspension or termination of an employee. 
The claim of the respondent to have absolute control over the employees in matters of discipline is 
not one which is generally accepted in the labour relations community. It is generally accepted, in 
our view, that a trade union has a role to play in protecting an employee from unfair discipline by 
an employer. Moreover, in our view, when an employer refuses to acknowledge the role of a trade 
union in representing an employee in matters of discipline, it undermines the role of a trade union 
as the freely selected bargaining agent for its employees. The Board has not included a subcon- 
tracting clause. The applicant and the respondent had both proposed different articles. It appears 
to the Board that there is not a great likelihood of the employer subcontracting any appreciable 
amount of work. The applicant and the respondent may utilize the arbitration provisions of the col- 
lective agreement and the provisions of the Labour Relations Act if problems arise. 


6. The Board has endeavoured to provide a first collective agreement which will prove to 
be practical and fair and which will provide a basis for a collective bargaining relationship which 
extends beyond November 30,1988. Collective agreements which are freely negotiated by the par- 
ties are always preferable to collective agreements which are imposed on the parties. The Board 
reminds the parties that under section 52(5) of the Act, there is nothing to prevent the parties from 
revising, by mutual consent, any article in this collective agreement other than the article which 
provides for the period of operation of this collective agreement. Above all, it is the Board’s hope 
that since this is a first collective agreement which has been imposed by the Board, that the parties 
will immediately establish channels of communication with regular meetings in an attempt to fully 
understand and develop the concerns of each other. Collective bargaining is an ongoing process 
which culminates when it is time to renew a collective agreement. However, the reality is that col- 
lective bargaining is an ongoing process which continues throughout a relationship between an 
employer and a trade union. Attached as an Appendix is a collective agreement and a letter of 
understanding which is contained therein for the applicant and the respondent to sign. 


[Collective agreement omitted: Editor] 
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1267-86-R; 1269-86-R; 1271-86-R; 1272-86-R; 1274-86-R; 1276-86-R; 1278-86-R; 
1279-86-R; 1280-86-R; 1281-86-R; 1282-86-R; 1283-86-R; 1284-86-R; 1286-86-R; 
1287-86-R; 1288-86-R; 1290-86-R; 1291-86-R; 1292-86-R; 1293-86-R; 1843-86-R; 
1845-86-R Great Lakes Fishermen and Allied Workers’ Union, Applicant, v. 
Omstead Foods Limited, Respondent; Great Lakes Fishermen and Allied Work- 
ers’ Union, Applicant, v. F. Causarano Fishery Limited, Respondent; Great 
Lakes Fishermen and Allied Workers’ Union, Applicant, v. C.P. Fisheries Ltd., 
Respondent; Great Lakes Fishermen and Allied Workers’ Union, Applicant, v. 
A. Figliomeni & Sons Limited, Respondent; Great Lakes Fishermen and Allied 
Workers’ Union, Applicant, v. 649857 Ontario Ltd., c.o.b. Jerry Liddle Fishery 
and 649858 Ontario Inc., c.o.b. Jack Liddle Fishery, Respondents; Great Lakes 
Fishermen and Allied Workers’ Union, Applicant, v. 504578 Ontario Limited, 
operating as Murray Collard Fisheries, Respondent; Great Lakes Fishermen and 
Allied Workers’ Union, Applicant, v. Murray & Ken Loop Fishery Ltd., Respon- 
dent; Great Lakes Fishermen and Allied Workers’ Union, Applicant, v. Batista 
Fisheries Ltd., Respondent; Great Lakes Fishermen and Allied Workers’ Union, 
Applicant, v. Four Brothers Fishing Co. Limited, Respondent; Great Lakes Fish- 
ermen and Allied Workers’ Union, Applicant, v. Franklin Fishery (Wheatley) 
Inc., Respondent; Great Lakes Fishermen and Allied Workers’ Union, Applicant, 
v. Remeloso and Sons Fisheries Ltd., Respondent; Great Lakes Fishermen and 
Allied Workers’ Union, Applicant, v. H. Tiessen Fisheries Ltd., Respondent; 
Great Lakes Fishermen and Allied Workers’ Union, Applicant, v. Presteve Foods 
Limited, Respondent; Great Lakes Fishermen and Allied Workers’ Union, Appli- 
cant, v. James Taylor Fishery Ltd., Respondent; Great Lakes Fishermen and 
Allied Workers’ Union, Applicant, v. Simmons Fishery Ltd., Respondent; Great 
Lakes Fishermen and Allied Workers’ Union, Applicant, v. 389565 Ontario Ltd. 
c.o.b. as Jose Cabral Fisheries, Respondent; Great Lakes Fishermen and Allied 
Workers’ Union, Applicant, v. Harvey Getty and Sons Ltd., Respondent; Great 
Lakes Fishermen and Allied Workers’ Union, Applicant, v. Favignana Fishing 
Co. Limited, Respondent; Great Lakes Fishermen and Allied Workers’ Union, 
Applicant, v. 538391 Ontario Inc., Respondent; Great Lakes Fishermen and 
Allied Workers’ Union, Applicant, v. Family Fishery Company, Respondent; 
Great Lakes Fishermen and Allied Workers’ Union, Applicant, v. Philcox & Els- 
ley Fishery Ltd., Respondent; Great Lakes Fishermen and Allied Workers’ 
Union, Applicant, v. S. Catrini Fisheries Inc., Respondent 


Certification - Constitutional Law - Whether labour relations of fishing boat crews within 
provincial or federal jurisdiction - Whether fishing falls within statutory exclusions of hunting and 
trapping - Board having jurisdiction to hear application on basis that labour relations in fisheries is 
within provincial jurisdiction 


BEFORE: Patricia Hughes, Vice-Chairman, and Board Members W. G. Donnelly and J. Sarra. 


APPEARANCES: Laurence C. Arnold and Michael Darnell for the applicant; Rodney M. Godard 
for A. Figliomeni & Sons Limited (1272-86-R), Four Brothers Fishing Co. Limited (1280-86-R), 
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Favignana Fishing Co. Limited (1291-86-R) and S. Catrini Fisheries Inc. (1845-86-R); Brian P. 
Nolan for 504578 Ontario Limited, operating as Murray Collard Fisheries (1276-86-R), H. Tiessen 
Fisheries Ltd. (1283-86-R) and Presteve Foods Limited (1284-86-R); D. S. Jovanovic and Pam 
Krause for F. Causarano Fishery Limited (1269-86-R), Murray & Ken Loop Fishery Ltd. (1278-86- 
R), Batista Fisheries Ltd. (1279-86-R), Franklin Fishery (Wheatley) Inc. (1281-86-R), James Tay- 
lor Fishery Ltd. (1286-86-R), Simmons Fishery Ltd. (1287-86-R), Harvey Getty & Sons Ltd. (1290- 
86-R) and Philcox & Elsley Fishery Ltd. (1843-86-R); R. Gary McLister for C. P. Fisheries Ltd. 
(1271-86-R), 538391 Ontario Limited (1292-86-R) and Family Fishery Company (1293-86-R). 


DECISION OF THE BOARD; December 9, 1986 


ik In these certification applications (except File Nos. 1843-86-R and 1845-86-R), the 
applicant Great Lakes Fishermen and Allied Workers’ Union (‘“‘the union’’) requested and the 
Board directed, by decisions dated September 4, 1986, that pre-hearing representation votes be 
held. Those votes were held on September 20, 1986 and the Board began hearings into the objec- 
tions to the votes raised by the respondents herein (“the boat owners” or “the employers”) and 
into matters arising out of the conduct of the votes on October 21, 1986. (The votes in File Nos. 
1843-86-R and 1845-86-R were directed by decisions dated October 20, 1986 and October 24, 1986, 
respectively, and were held on November 5, 1986; by the date of hearing of the matters dealt with 
by these decisions, matters arising out of the conduct of these votes had not, of course, been raised 
by the parties.) By decision dated November 4, 1986, the Board confirmed oral decisions made on 
October 21, 1986, declining to order a stay of the proceedings before the Board until judicial pro- 
ceedings by certain respondents with respect to the power of the Board to determine whether it has 
the constitutional jurisdiction to deal with these applications had been decided, as requested by the 
respondents herein, and declining to require notification of the Attorneys General of Ontario and 
Canada of these proceedings, as requested by the applicant. 


2 The majority of respondents herein have challenged the Board’s jurisdiction to hear 
these applications on the basis that labour relations in fisheries is a matter within the jurisdiction of 
Parliament. The respondents in File Nos. 1267-86-R, 1274-86-R, 1282-86-R, 1284-86-R and 1288- 
86-R, have not challenged the Board’s jurisdiction. However, those respondents were advised by 
the Board that it would entertain any submissions they wished to make on the issue of constitu- 
tional jurisdiction. Counsel for the respondents in File Nos. 1267-86-R and 1288-86-R informed the 
Board that he would not be making submissions. The respondents in File Nos. 1274-86-R and 
1282-86-R did not appear before the Board. Counsel for respondents in File Nos. 1269-86-R, 1271- 
86-R, 1272-86-R, 1278-86-R, 1279-86-R, 1280-86-R, 1281-86-R, 1286-86-R, 1287-86-R, 1290-86-R, 
1291-86-R, 1292-86-R, 1293-86-R, 1843-86-R and 1845-86-R informed the Board that they adopted 
the position in this matter of counsel in File Nos. 1276-86-R and 1283-86-R, Mr. Brian Nolan; Mr. 
Nolan later informed the Board that he had been asked to act as agent for the respondent in 1284- 
86-R on the jurisdictional matter. 


Bs In addition to the constitutional challenge, the respondents in File Nos. 1272-86-R, 
1280-86-R, 1291-86-R and 1845-86-R submitted that crews on fishing boats are excluded from the 
application of the Labour Relations Act (‘‘the Act’’) by virtue of section 2(b) of the Act. 


4. Argument with respect to the constitutional challenge and evidence and argument with 
respect to the jurisdictional challenge under section 2(b) of the Act were heard on November 6 and 
7, 1986. Our rulings on those objections and reasons therefor are set out in this decision. 
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I. ‘‘Fishing” and Section 2(b) of the Act 


>: We deal first with the contention that section 2(b) of the Act applies to the employees 
who are the subject of these applications. Section 2(b) states as follows: 


2. This Act does not apply, 


(b) toa person employed in agriculture, hunting, or trapping. 


Counsel for the respondents in File Nos. 1272-86-R, 1280-86-R, 1291-86-R and 1845-86-R, Mr. 
Rodney Godard, restricted his argument to the position that fishing crews are employed in hunting 
or trapping. He called as a witness Mr. Henry Tiessen who operates a commercial fishing business 
and who explained to the Board the methods used by him and other fisherpersons to catch fish, 
including the use of gill nets, trap nets and trawls. The union did not call evidence. In argument, 
Mr. Godard referred to the definitions of “fish” in various “fishery” statutes and the scope of 
those statutes. For example, the Ontario Fisheries Inspection Act defines “‘fish’’ to include mam- 
mals or any living thing in the water. He pointed out that the words used in section 2(b) are gen- 
eral in nature; there is no restriction on species or method (the section does not exclude “hunting 
of animals” or “‘trapping of fur-bearing animals’, for example) and argued that the relevant ques- 
tion is whether the actual process used in fishing falls within the terms of section 2(b). He submit- 
ted that since the legislation regulating methods of fishing contemplates that fish may be hunted or 
trapped, an inference can be drawn that “‘fishing’”’ can be read into section 2(b) of the Act. Union 
counsel urged the Board to apply the usual principle of statutory construction that the ordinary 
meaning of a word is the meaning to be accorded the language of section 2(b). He argued that 
although methods of fishing may include traps and other such implements, they do refer to means 
of fishing and not to the activities of trapping or hunting. We accept union counsel’s argument that 
with respect to fishing, “traps” refer to methods of fishing and not to the activity of trapping or 
hunting. In our view, section 2(b) is clear on its face that it does not include fishing; we further 
apply the principle that an exception to the operation of legislation should be interpreted narrowly 
and therefore we find that persons employed in fishing are not excluded from the operation of the 
Act by section 2(b) of the Act. 


II. The Constitutional Challenge 


6. We now consider the constitutional challenge to the Board’s jurisdiction. The validity of 
the Ontario Labour Relations Act is not disputed, but only its application to the employees who 
are the subject of these applications for certification. That challenge is raised under two heads of 
the Constitution Act, 1867 (‘the Constitution Act’): section 91(10) Navigation and Shipping and 
section 91(12) Sea Coast and Inland Fisheries, with particular emphasis on the latter. Mr. Nolan 
contends that both those heads of exclusive federal jurisdiction encompass jurisdiction over labour 
relations between employers and employees in the fishing industry. 


A. Provincial and federal jurisdiction over labour relations 


i. It is no longer in question that labour relations is a matter coming within provincial 
jurisdiction under the provincial power over ‘‘property and civil rights”’ under section 92(13) of the 
Constitution Act: Toronto Electric Commissioners v. Snider, et al, [1925] A.C. 396 (P.C.). The gen- 
eral rule, therefore, is that employment relations are exclusively regulated by the province; how- 
ever, there is an exception to that general rule, in which case Parliament will enjoy jurisdiction. 
The relationship between the exclusive power in the provinces to legislate with respect to labour 
relations and the exceptional power in Parliament to do so, has been expressed in general terms in 
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several cases. For example, in the Reference re the Saskatchewan Minimum Wage Act, [1948] 
S.C.R. 248, Mr. Justice Taschereau stated at p. 257 that the question to be determined is the com- 
petence to legislate in matters “‘falling strictly within any of the classes specially enumerated in sec- 
tion 91 of the B.N.A. Act’’. Kellock, J. (as he then was) stated at p. 556 of the Reference re the 
Industrial Relations and Disputes Investigation Act, [1955] S.C.R. 529 (the Stevedoring case), in 
which section 91(10) of the B.N.A. Act was involved, that “legislative jurisdiction vested in Parlia- 
ment to make laws in relation to works and undertakings of the character excepted by s. 92(10) 
[from the provinces] involves jurisdiction to legislate with respect to the persons engaged in the 
operation of such undertakings and the manner in which and the conditions under which such 
operations are carried out’’. In Northern Telecom Ltd. v. Communications Workers of Canada et al 
(1979), 98 D.L.R. (3d) 1 (S.C.C.), Mr. Justice Dickson (as he then was) at p.13 articulated the test 
for determining appropriate jurisdiction in this way: the federal government will have jurisdiction 
if such jurisdiction is an integral part of the federal primary competence over some single federal 
subject, but only if federal authority over these matters is an integral element of such federal com- 
petence. Thus the regulation of wages and labour relations, “‘being related to an integral part of 
the operation of the undertaking are removed from provincial jurisdiction ... if the business is a 
federal one’. Mr. Justice Beetz characterized the test in the following manner in Four B Manufac- 
turing Limited v. United Garment Workers of America and Ontario Labour Relations Board, ({1980] 
1 S.C.R. 1031, at p. 1045: the exception, in which Parliament has jurisdiction over labour rela- 
tions, “comprises, in the main, labour relations in undertakings, services and businesses which, 
having regard to the functional test of the nature of their operations and their normal activities, 
can be characterized as federal undertakings, services or businesses”’. As will be considered below, 
more specifically phrased tests have been applied to particular fact situations and these, too, indi- 
cate the questions which we must ask ourselves in determining whether the Board has jurisdiction 
to hear these applications. 


8. Exclusive federal jurisdiction is established by section 91 of the Constitution Act which 
states that the legislative authority of Parliament is 


to make Laws for the Peace, Order, and good Government of Canada, in relation to all Matters 
not coming within the Classes of Subjects by this Act assigned exclusively to the Legislatures of 
the Provinces; and for greater Certainty, but not so as to restrict the Generality of the foregoing 
Terms of this Section, it is hereby declared that (notwithstanding anything in this Act) the exclu- 
sive Legislative Authority of the Parliament of Canada extends to all Matters coming within the 
Classes of Subjects next herein-after enumerated; that is to say, - 


10. Navigation and Shipping. 


12. Sea Coast and Inland Fisheries. 


And any Matter coming within any of the Classes of Subjects enumerated in this Section shall 
not be deemed to come within the Class of Matters of a local or private Nature comprised in the 
Enumeration of the Classes of Subjects by this Act assigned exclusively to the Legislature of the 
Provinces. 


There is no contention that employment relations on the fishing boats are federal as coming within 
the “peace, order, and good government” power. Rather, Mr. Nolan contends that Parliament’s 
exclusive jurisdiction over navigation and shipping and over fisheries includes jurisdiction over 
labour relations in industries coming within those heads. He argues that there is no restriction in 
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the Constitution with respect to the jurisdiction of the federal government in any matter relating to 
those heads of power. Beginning with the premise that the fishing boats are a federal undertaking 
within those two heads of power, the question which the Board must address, counsel submits, is 
whether the employees involved are doing the work they do in connection with that undertaking. 
He says that in running the boats and in catching, loading and unloading the fish, the crew are 
doing work in connection with a federal undertaking; put simply, there would not be fishing with- 
out the work performed by the crews, and therefore the work is integral to the federal power over 
“Fisheries”. Counsel for the union, on the other hand, argues that it is necessary to determine 
whether a fishing business is an integral part of the fisheries power or necessarily incidental to that 
power, which, he contends, is limited to the preservation and protection of the resource. He begins 
with the premise that employment relations fall under provincial jurisdiction and that any excep- 
tion to that general principle must be justified. Mr. Nolan begins with the assertion of a federal 
head of power which he reads to include jurisdiction over labour relations. 


9. Specific reference to the relevant provincial legislation, the Ontario Labour Relations 
Act, and the relevant federal legislation, the Canada Labour Code, is in order at this point. The 
Ontario Labour Relations Act is legislation of general application to employment relations in the 
province and it applies unless explicitly excluded from application (for example, it does not apply 
to domestics or firefighters as specified in section 2 of the Act). (In that regard, Mr. Godard 
argued that the omission of “fishing” in section 2(b) of the Ontario Act reflects the provincial leg- 
islature’s understanding that persons employed in fishing fall within federal jurisdiction for the pur- 
pose of labour relations; he adduced no evidence to support that contention and we find it of no 
assistance with respect to the constitutional challenge.) The Canada Labour Code, on the other 
hand, because it reflects exceptions to the exclusive provincial jurisdiction over labour relations, 
specifically enumerates those undertakings, works or businesses to which it applies. The relevant 
portion of the federal statute is Part V. Section 108(1) states as follows: 


This Division applies in respect of employees who are employed upon or in connection with the 
operation of any federal work, undertaking or business and in respect of the employers of all 
such employees in their relations with such employees and in respect of trade unions and 
employers’ organizations composed of such employees or employers. 


Section 2 of the Code defines a “federal work, undertaking or business”’ as 


any work, undertaking or business that is within the legislative authority of the Parliament of 
Canada, including without restricting the generality of the foregoing: 


(a) a work, undertaking or business operated or carried on for or in connection with navigation 
and shipping, whether inland or maritime, including the operation of ships and transportation 
by ship anywhere in Canada; 


eee 
(i) a work, undertaking or business outside the exclusive authority of provincial legislatures; 


The omitted portions refer to specified federal undertakings, such as banks, ships connecting a 
province with any other province or works declared to be for the general advantage of Canada. 
“Fisheries” is not specifically included by name in that list, but the list is not intended to be 
exhaustive. “‘Fisherman” is included in the definition of ‘“‘dependent contractor” in section 107 of 
the Canada Code. 


10. In our consideration of whether the Ontario Labour Relations Act applies to labour 
relations between these respondents and their employees, we are guided by the principle enunci- 
ated by Chief Justice Ritchie in R. v. Robertson (1882), 6 S.C.R. 52, in which the Supreme Court 
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of Canada was required to consider the validity of licences granted by the federal government to 
Robertson to fish a certain portion of the Miramichi River in New Brunswick, when the province 
had already granted licences to do the same. His Lordship stated that there was no ‘“‘hard and fast” 
principle of construction in determining whether legislation is intra vires, but that the closest appro- 
priate one is that the power of the local legislatures in property and civil rights is subject to the 
power of the Dominion government, but that the Dominion rights 


must be exercised so far as may be consistent with the rights of the local legislatures, and there- 
fore the Dominion Parliament would only have the right to interfere with property and civil 
rights in so far as such interference may be necessary for the purpose of legislating generally and 
effectually in relation to matters confided to the Parliament of Canada. (p.111) 


The Chief Justice then adopted the principle set out in The Citizen’s Insurance Co. v. Parsons 
(1881) 7 App. Cas. 96 that where there is an apparent conflict between the powers granted under 
different sections of the constitution, “ ‘the language of the two sections must be read together, 
and that of one interpreted, and, where necessary, modified by that of the other ... [I]t may, in 
most cases, be found possible to arrive at a reasonable and practical construction of the language in 
the sections, so as to reconcile the respective powers they contain, and give effect to all of them’ ” 
(cited at p. 112). Thus it must be determined “ ‘whether language of a general nature must not by 
necessary implication or reasonable intendment be modified and limited’ ” (cited at p. 113). Faced 
with the need in Robertson to reconcile the power granted the federal Parliament in fisheries and 
that granted the provincial legislatures under property and civil rights, the Chief Justice identified 
his task at p. 114 as follows: 


Let us now refer to the sections of the British North America Act bearing on the present case, 
and guided by considerations such as these, I think the Act can be so read as to avoid all conflict 
and give to each legislative body the full legislative and proprietary rights intended to be confer- 
red by the Imperial Parliament. 


a Keeping this general principle in mind, the task before the Board is to determine the 
scope of the federal power in navigation and shipping and in fisheries in order to assess whether 
the activities engaged in by the respondents herein, owners of fishing boats, falls within those 
powers; if they do so fall, labour relations between those employers and their employees must be 
held to be within federal jurisdiction, the Canada Labour Code will apply and this Board will not 
have jurisdiction to hear and determine these certification applications; if they do not so fall, the 
labour relations will be within provincial jurisdiction and the Ontario Labour Relations Act will 
apply to give the Board jurisdiction. 


B. The Facts 


NW, In order to apply the tests articulated by the Supreme Court of Canada set out above, 
and to determine whether the Ontario legislation or the Canada statute applies, it is necessary that 
the Board have some understanding of the nature of the employer’s enterprise and the work per- 
formed by the employees. In this regard, counsel placed before the Board the following agreed 
statement of facts which applies to all the fishing boats involved in these applications and reference 
to which is restricted to the constitutional issue: 


2. The RESPONDENTS are Fishing Boat Owners engaged in commercial fishing on Lake Erie. 
These fishing activities take place wholly within the territorial boundaries of the Province of 
Ontario. 


3. The fishing is conducted from fishing boats having crews ranging in number from five (5) to 
eight (8) fishermen, including the Captain. In addition, some, if not all, of the RESPONDENTS 
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employ one or more net makers or repairers, who work on shore, maintaining the nets and 
other fishing gear. 


4. Each RESPONDENT requires a licence to fish which states, inter alia, the name and/or the 
number of the boat, and the conditions under which the licence is issued, including: the waters 
where the licencee is permitted to catch fish; any restrictions on the size of the nets or fish; the 
species of fish permitted to be caught; and the quota or quantity of fish permitted to be caught. 
This quota system has been in effect since 1984, before which the Licence did not regulate the 
quantity of the catch. 


5. The Licence is issued by the Ministry of Natural Resources of Ontario, whose officers super- 
vise the fishery along with Officers of the Ministry of Fisheries and Oceans and the Ministry of 
the Environment. The Licence is issued pursuant to the provisions of the Ontario Fishery Regu- 
lations promulgated pursuant to the Fisheries Act, a Federal Statute. 


6. For the purposes of the determination of the jurisdictional issue before the Board only, and 
for no other purpose, it is agreed that the RESPONDENTS do not carry on the business of the 
cleaning or the processing of fish. 


7. The deckhand fishermen are employees of the RESPONDENTS who make the usual statu- 
tory deductions from their pay consistent with an employer-employee relationship, including 
Income Tax, Unemployment Insurance, Canada Pension Plan. In addition, each of the RES- 
PONDENTS pays Workers’ Compensation premiums to the Ontario Workers Compensation 
Board to cover its employees. 


8. The boats upon which the fishermen are employed are registered federally under the jurisdic- 
tion of the Canada Shipping Act. 


9. The home ports of the Fisheries operated by the RESPONDENTS are either Wheatley or 
Kingsville. 


Counsel clarified that the purpose of paragraph 6 was to ensure that only the fishing boat owned by 
Omstead Foods, the respondent in File No. 1267-86-R, was the subject of the Board’s decision, 
since Omstead Foods is the only one of the respondents which owns both fishing boats and a 
processing plant. (The constitutional jurisdiction over the labour relations in such processing plants 
is before another panel of this Board.) In addition, during the hearing, counsel agreed to two other 
facts. The crew are paid on a share basis; they share in equal parts a percentage of the value of the 
catch, the actual percentage varying from boat to boat (in certain instances, the crew are paid an 
hourly rate but it was conceded by Mr. Nolan that such method of payment is the exception). All 
the fish caught are sold to processing plants located in the Windsor area and these plants then sell 
to distributors in Ontario. 


C. “Navigation and Shipping”’ 





13. We deal first with the challenge to the Board’s jurisdiction under section 91(10) of the 
Constitution Act, “Navigation and Shipping”. Mr. Nolan submits that the fishing boats are the 
employees’ workplace and since they are registered under federal legislation, the Canada Shipping 
Act, they are within federal jurisdiction by virtue of section 91(10) of the Constitution Act. They 
thus constitute a “federal work, undertaking or business’’ subject to Part V of the Canada Labour 
Code. 


14. The major case under this head is the Stevedoring case, supra, in which the applicability 
of the predecessor to the current Canada Labour Code was challenged. (We note that Mr. Nolan 
did not restrict his reference to this case to his argument under section 91(10) of the Constitution 
Act; we also consider it below.) The employees involved were employees of an independent con- 
tractor and their work involved loading and unloading cargo ships which operated between Canada 
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and foreign ports. The labour relations governing these employees and their employer was held to 
be under federal jurisdiction. A brief review of the view taken by the majority is useful as indicat- 
ing the application of the general principles set out in paragraph 7 above. Kerwin, C. J. indicated 
the limits to the federal power at p. 535: “‘the Act before us should not be construed to apply to 
employees who are employed at remote stages, but only to those whose work is intimately con- 
nected with the work, undertaking or business’’. His Lordship concluded at p. 537 that “‘[t]he 
employees ... are part and parcel of works in relation to which the Parliament of Canada has exclu- 
sive jurisdiction to legislate’. Mr. Justice Taschereau found, at p. 541, that the regulation of the 
employment of stevedores is an essential part of navigation and shipping and is essentially con- 
nected with the carrying on of the transportation by ship of the cargo which stevedores load. Thus, 
even if incidentally affecting provincial rights, the legislation was valid as being in relation to a sub- 
ject within federal legislative power under section 91 of the British North America Act. 


LS: However, the majority of justices appeared to be of the opinion that, in the words of 
Taschereau, J., at pp. 541-542, although “‘[t]he terms on which these powers [in section 91(10)] are 
given are so wide, as to be capable of allowing the Dominion Parliament to restrict very seriously 
the exercise of proprietary rights [in the province] [emphasis in original]’’, ‘‘[t]his however, cannot 
be construed as excluding the provincial jurisdiction over certain matters as for instance inland 
shipping which is not always of federal concern [emphasis added]”. The suggestion of a limited 
geographical scope of the federal power over navigation and shipping in the Stevedoring case, 
supra, was confirmed in Agence Maritime Inc. v. Canada Labour Relations Board et al (1969), 12 
D.L.R. (3d) 722, a unanimous judgement of the Supreme Court of Canada. There the labour rela- 
tions governing an employer owning three coastal vessels which travelled in Quebec only, with the 
exception of three brief trips outside the province, was held to be within provincial jurisdiction. 
The vessels were registered in the Port of Quebec. Fauteux, J., speaking for the Court, stated at p. 
728 that 


regardless of how liberally the powers conferred upon Parliament by s. 91(10) ... must be con- 
strued ... in a case of [this] type, and, except in so far as the shipping aspect of the matter is con- 
cerned, the provisions of s. 91(29) and s. 92(10)(a) and (b) are collectively intended to exclude 
from the jurisdiction of Parliament maritime shipping undertakings whose operations are car- 
ried on entirely within the boundaries of a single Province. 


16. In the case before the Board, the fishing boats operate only in the province of Ontario; 
the respondents are therefore intra-provincial undertakings and the federal power over navigation 
and shipping does not apply to them. Accordingly, it is not necessary to consider whether fishing 
boats as such fall within this head of federal power and we do not do so, although we note that 
there is nothing before us to link federal competence over labour relations in the commercial fish- 
ing industry with the federal power over navigation and shipping. Nor, to put it another way, is 
there anything to suggest that commercial fishing (or the regulation of labour relations therein) is 
essential to navigation and shipping. (That is not to say, in accordance with Chief Justice Davey at 
p. 591 of Mark Fishing Co. Ltd. et al v. United Fishermen & Allied Workers’ Union et al (1972), 24 
D.L.R. (3d) 585 (B.C.C.A.), that “‘some aspects of employment on fishing vessels involve ‘Navi- 
gation and Shipping”’ such as the qualifications of captains, engineers and seamen, ‘‘special 
aspects of maritime employment [which] do not bear upon the broad question ... [of jurisdiction 
over labour relations generally]”.) Similarly, registration under the Canada Shipping Act is not 
determinative of the question of jurisdiction over labour relations. It is not the location of the busi- 
ness, but the activity engaged in by the employer on a regular basis, which is significant: Four B 
Manufacturing Limited, supra. We refer also to Underwater Gas Developers Ltd. v. Ontario 
Labour Relations Board et al (1960), 24 D.L.R. (2d) 673 (Ont. C.A.) in which the Court of Appeal 
held labour relations between a company engaged in the establishment and servicing of sites for 
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drilling underwater gas and its employees was subject to the Ontario Labour Relations Act; in that 
case, the boats used by the company were subject to the Canada Shipping Act. 


D. ‘‘Sea Coast and Inland Fisheries”’ 


ii. We turn now to the question of whether the power over “Sea Coast and Inland Fisher- 
ies” gives the federal Parliament jurisdiction over the labour relations between fishing boat owners 
and crew. (We note that the respondents take the position that on-shore workers, such as net 
repairers and office workers, are properly part of the bargaining unit. However, neither counsel 
addressed the effect of including these workers in their submissions on the constitutional issue.) It 
is first necessary to determine the nature or scope of this federal head of power. It is only when this 
question has been answered that Mr. Nolan’s contention that all matters relating to that head of 
power fall within federal jurisdiction can be applied. If labour relations are integral to that jurisdic- 
tion (as he says they are), they will be governed by federal statute. 


(1) Scope of the Fisheries Power 





18. Both counsel referred us to statutes dealing with fisheries. Mr. Nolan provided us with 
copies of statutes or portions of statutes enacted by Parliament to indicate the scope of the exercise 
of federal power. Counsel for the union submitted the statutes of Newfoundland, New Brunswick 
and Prince Edward Island which have legislated specifically with respect to the labour relations of 
persons engaged in fishing. As counsel for the union pointed out, the fact of enactment is not 
determinative; of relevance is the entitlement to enact. Nevertheless, one or two observations with 
respect to these statutes might be in order. For the most part, the federal statutes clearly deal with 
issues relating to the protection of the fisheries, such as prohibited methods of catching fish or 
mammals, restricted seasons for fishing, the construction of “‘fishways”’, prohibition against placing 
deleterious substances in the water, the setting aside of particular waters for the propagation of fish 
and penalties for contravening the statute. Mr. Nolan points to section 7 of the Fisheries Act, 1865, 
which deals with the “engagement of fishermen” as relating to labour relations. At that time, how- 
ever, employment law was governed by the laws of conspiracy and restraint of trade, a matter of 
criminal law rather than, as it subsequently became in our own federal system, a matter of prop- 
erty and civil rights. We note that the amended “‘purposes”’ of the Fisheries Act to come into force 
January 1, 1987, are as follows: 


(a) to provide for the conservation and protection of fish and waters frequented by fish; 


(b) to provide for the proper management, allocation and control of the seacoast fisheries of 
Canada; 


(c) to ensure a continuing supply of fish and, subject to paragraph (a), taking into consideration 
the interests of user groups and on the basis of consultation to maintain and develop the eco- 
nomic and social benefits from the use of fish to fishermen and others employed in the Canadian 
seacoast fishing industry, to others whose livelihood depends in whole or in part on seacoast 
fishing and to the people of Canada; and 


(d) to provide for the proper management and control of the inland fisheries of Canada and, 
subject to the constitutional jurisdiction of the provinces, for the allocation of those fisheries. 


(It would not be expected, of course, that one of the purposes of the Fisheries Act would be the 
regulation of labour relations in the fisheries since such provision, were it to be provided at all, 
would be found in the Canada Labour Code.) With respect to the provincial legislation, it is inter- 
esting to note that the schemes are generally set up around fishermen associations and “operators” 
or “buyers” who are defined as persons who buy fish for the purpose of resale or processing, and 
not around crews and boat owners. 
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1y These statutes provide some indication of the federal and provincial perceptions of the 
legislative authority falling within the jurisdiction of each level of government. However, our 
determination of the scope of the fisheries power requires resort to jurisprudence relating to that 
issue. The scope of the fisheries power was explicitly considered in Attorney-General for the 
Dominion of Canada v. Attorneys-General for the Provinces of Ontario, Quebec, and Nova Scotia 
[1898] A.C. 700 (P.C.) (the Fisheries Reference) and in Robertson, supra. The Fisheries Reference 
concerned the ownership of lake, river and other water beds not granted to the Dominion before 
confederation and the right of Parliament to issue licences to fish in such waters. The Judicial 
Committee of the Privy Council held that there is a distinction between proprietary rights and leg- 
islative jurisdiction; legislative jurisdiction does not carry with it ownership rights. Proprietary 
rights in fisheries and in relation to fisheries is provincial, but may be affected by Dominion legisla- 
tion. For example, the “extent, character, and scope”’ of legislation with regard to the times of 
year when fishing is allowed or the instruments which may be used are “‘left entirely” to Parliament 
and the manner of fishing is ‘‘undoubtedly” within Dominion competence (at pp. 432-433). How- 
ever, the conveyance of a private fishery falls within property and civil rights and legislation relat- 
ing to that ‘‘deals directly with property, its disposal, and the rights to be enjoyed in respect of it, 
and was not in their Lordships’ opinion intended to be within the scope of the class ‘Fisheries’ as 
that word is used in s. 92” (at p. 434). In Robertson, supra, the Chief Justice, beginning at p. 120, 
states more broadly that 


the legislation in regard to “inland and Sea Fisheries” contemplated by the British North Amer- 
ica Act was not in reference to ‘‘property and civil rights’’ -- that is to say, not as to the owner- 
ship of the beds of the rivers, or of the fisheries, or the rights of the individuals therein, but to 
subjects affecting the fisheries generally, tending to their regulation, protection and preserva- 
tion, matters of a national and general concern and important to the public, such as the forbid- 
ding fish to be taken at improper seasons in an improper manner, or with destructive instru- 
ments, laws with reference to the improvement and increase of the fisheries; in other words, all 
such general laws as ensure as well to the benefit of the owners of the fisheries as to the public at 
large, who are interested in the fisheries as a source of national or provincial wealth; ... I cannot 
discover the slightest trace of an intention on the part of the Imperial Parliament to convey to 
the Dominion Government any property in the beds of streams or in the fisheries incident to the 
ownership thereof ... or to confer on the Dominion Parliament the right to appropriate or dis- 
pose of them, and receive therefor large rentals which most unequivocally proceed from proper- 
ty, or from the incidents of property in or to which the Dominion has no shadow of a claim; ... 
[emphasis added] 


To all general laws passed by the Dominion of Canada regulating ‘‘sea coast and inland fisher- 
ies” all must submit, but such laws must not conflict or compete with the legislative power of the 
local legislatures over property and civil rights beyond what may be necessary for legislating 
generally and effectually for the regulation, protection and preservation of the fisheries in the 
interests of the public at large ... [T]he general jurisdiction over the fisheries is secured to the 
parliament of the Dominion, whereby they are enable to pass all laws necessary for their preser- 
vation and protection, this being the only matter of general public interest in which the whole 
Dominion is interested in connection with river fisheries in fresh water, nontidal rivers or 
streams, such as that now being considered, while at the same time exclusive jurisdiction over 
property and civil rights in such fisheries is reserved to the provincial legislatures, thus satisfac- 
torily, to my mind, reconciling the powers of both legislatures without infringing on either. 


Strong, J. also stated at p. 135 that section 91(12) may be considered “‘as authorizing Parliament to 
pass laws for the regulation and conservation of all fisheries, inland as well as sea coast, by enact- 
ing, for instance, that fish shall not be taken during particular seasons ... preventing undue destruc- 
tion of fish by taking them in a particular manner or with forbidden engines, and in many other 
ways providing for what may be called the police of the fisheries’. Henry, J. was of the view that 
the section 91(12) power ‘‘is but to regulate the fisheries and to sustain and protect them by grants 
of money and otherwise as might be considered expedient” (at p. 142). We note that Henry, J. 
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does refer to other enumerated federal powers, such as “shipping and navigation’’, “‘ferries’’ and 
so forth, and indicates that the federal power to legislate on such matters does not mean that the 
right of property was passed to the Dominion in such matters. We also recognize that the federal 
government may have jurisdiction over labour relations under those heads. Thus the fact that 
property itself is not transferred to the Parliament does not necessarily mean that labour relations 
will not fall under federal jurisdiction. 


20. However, in our view, while both the Fisheries Reference, supra, and Robertson, supra, 
were concerned with property in the narrow sense, with proprietary rights, we cannot accede to 
Mr. Nolan’s interpretation that those cases stand for the proposition that only proprietary rights 
are excluded from the fisheries power. The statements cited above indicate clearly that the justices 
in Robertson, supra, in particular, were addressing themselves not only to the limited question of 
whether proprietary rights in river beds were transferred to the Dominion by virtue of the grant to 
the Parliament of the fisheries power, but also to the broader question of the scope of the fisheries 
power. While the issues listed by the justices are not said to be exhaustive, the type of subjects 
listed are consistently related to the preservation and protection of fish as a natural resource and 
the need for the federal government to regulate the fisheries for those ends. The justices base their 
decision in the provincial jurisdiction over property and civil rights which at that time had not been 
held to encompass labour relations. Even so, the Chief Justice excludes the “rights of individuals” 
in the fisheries from the scope of the federal head of power. 


oAN More recent case law also supports the view that the fisheries power is limited to that 
necessary or incidental to the preservation of fish as a natural resource. It is of interest that fish 
canneries have been held by the Supreme Court of Canada and by the Privy Council to come 
within provincial jurisdiction: Re Fisheries Act, 1914, [1928] 4 D.L.R. 190 (S.C.C.), aff'd [1930] 1 
D.L.R. 194 (P.C.). In the Supreme Court, Newcombe, J., speaking for all justices on this point, 
stated at p. 200: 


undoubtedly Parliament has the exclusive authority to regulate what falls within the description 
{of sea coast and inland fisheries] and one sort of regulation might be a licensing requirement. 
But a fish cannery is not, according to any of the definitions, or in practice, embraced within a 
fishery ... It is for the preservation and marketing of the fish when caught and landed that the 
cannery fulfills a commercial purpose. 


The right to operate a fish cannery is a matter of civil rights within the province, similar to the right 
to operate a fruit cannery or vegetable cannery. Newcombe, J. went on to say that a cannery does 
not fall within the definitions of a “fishery” which he cited at p. 201: “‘the right of catching fish in 
the sea, or in a particular stream or water ....”, taken from Paterson on Fishery Laws (‘‘the Pater- 
son definition’’), and ‘‘[t]he business, occupation, or industry of catching fish ....”’, from Murray’s 
New English Dictionary (“the Murray definition”). Mr. Nolan provided the Board with several 
definitions of “fishery” which refer to the “‘business of fishing” or the ‘‘catching of fish” or similar 
terms. These definitions must be interpreted in light of the following further comment by Newcom- 
pe; J. at p. 201: 


Neither the business of canning fish, nor the operation of fish canning factory, is, by either [of 
the Paterson or Murray] definitions, nor by any other which I have found, comprised in “‘fisher- 
ies”, as that word is used in s. 91, or the terms of Union with British Columbia. Section 7A [of 
the Fisheries Act, requiring a person to obtain a federal licence to operate a cannery] has no lim- 
ited or special application to British Columbia, nor to any one of the Provinces as distinguished 
from another, and it should therefore receive a general and uniform interpretation. The colony 
was admitted into the Union on the terms and conditions expressed, subject to the provisions of 
the B.N.A. Act, 1867, and the stipulation with regard to the fisheries which is embodied in the 
terms of Union consists merely in an undertaking on the part of the Dominion to “assume and 
defray the charges for the ... protection and encouragement of fisheries,’ a provision which I 
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am disposed to think does not extend the legislative powers of the Dominion to the licensing of 
fish canneries. 


D2. In Mark Fishing, supra, Chief Justice Davey stated at p.592 that the focus of the Pater- 
son definition “‘is the natural resource, and the right to exploit it, and the place where the resource 
is found, and the right is exercised [sic]”” and nothing in it suggests that section 91(12) “‘is directed 
to the regulation or control of the rights and obligations as between themselves of employers and 
employees who engage in the business of exploiting the resource’’. Recognizing that the Murray 
definition is more supportive of the inclusion of labour relations in the fisheries power, his Lord- 
ship nevertheless concludes that the weight of authority supports the opposite position that labour 
relations are not included. Martland, J., in Fowler v. The Queen (1980), 113 D.L.R. (3d) 513 
(S.C.C.) and Northwest Falling Contractors Ltd. v. The Queen (1980), 113 D.L.R. (3d) 1 (S.C.C.), 
cited Chief Justice Davey’s interpretation of the Paterson definition, apparently with approval (but 
did not refer to the Chief Justice’s understanding of the Murray definition). 


23. The Privy Council made it clear at p.199 of the Fisheries Act case (P.C.), supra, that 
canneries are far outside any permissible content of the fisheries power: “‘trade processes by which 
fish when caught are converted into a commodity suitable to be placed upon the market cannot 
upon any reasonable principle of construction be brought within the scope of the subject expressed 
by the words ‘Sea Coast and Inland Fisheries’ ”’. The contention that licensing of canneries is inci- 
dental to the fisheries power was firmly rejected by their Lordships: 


It may be, though on this point their Lordships express no opinion, that effective fishery legisla- 
tion requires that the Minister should have power for the purpose of enforcing regulations 
against the taking of unfit fish or against the taking of fish out of season, to inspect all fish can- 
ning or fish curing establishments and require them to make appropriate statistical returns. 
Even if this were so the necessity for applying to such establishments any such licensing system 
as is embodied in the sections in question does not follow. It is not obvious that any licensing 
system is necessarily incidental to effective fishery legislation, and no material has been placed 
before the Supreme Court or their Lordships’ Board establishing the necessary connection 
between the two subject matters. 


24. The employers herein are involved in the catching of fish, not in canning. Nevertheless, 
in our view, the Fisheries Act cases, supra, indicate that the fishery power is to be contained, and 
read in conjunction with the Fisheries Reference, supra, and Robertson, supra, indicate that it is to 
be read within the context of preservation and protection of fish as a natural resource in the public 
interest, which is national in scope. Support for this view can be found in Fowler, supra. In that 
case, the Supreme Court held that section 33(3) of the Fisheries Act, prohibiting any person 
engaged in logging and certain other similar operations from putting debris into “any water fre- 
quented by fish’, was ultra vires the Parliament of Canada as being too broad. In doing so, it 
reversed the decision of the British Columbia Court of Appeal: (1978), 93 D.L.R. (3d) 724. Mart- 
land, J., for the Supreme Court, cited with approval passages from Robertson, supra, and the 
Fisheries Reference, supra, which limit the federal power to preservation of the fisheries or pre- 
scribing the time of year when fishing is to be allowed (in the context in those cases of determining 
whether proprietary rights are encompassed by the fisheries power). His Lordship then went on at 
p.519 to cite with approval a passage in the dissent of Chief Justice Laskin in Interprovincial 
Co-Operatives Ltd. et al v. The Queen (1975), 53 D.L.R. (3d) 321, a passage ‘‘not the subject of 
disagreement by the majority”: 


“Tt is, in my view, untenable to fasten on words in a judgment, such as the words ‘tending to 
their regulation, protection and preservation’, which appear in the reasons in The Queen v. 
Robertson, and read them as if they have literal constitutional significance. Federal power in rel- 
ation to fisheries does not reach the protection of provincial or private property rights in fisher- 
ies through actions for damages or ancillary relief for injury to those rights. Rather, it is con- 
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cerned with the protection and preservation of fisheries as a public resource, concerned to moni- 
tor or regulate undue or injurious exploitation, regardless of who the owner may be, and even in 
suppression of an owner’s right of utilization.” 


Martland, J. found that section 33(3) of the Fisheries Act ‘“‘does not deal directly with fisheries, as 
such, within the meaning of [the Paterson or Murray] definitions”. Because it “‘seeks to control 
certain kinds of operations not strictly on the basis that they have deleterious effects on fish, but 
rather, on the basis that they might have such effects’, it is legislation in relation to property and 
civil rights within a province. Since it makes no attempt to show that the proscribed conduct will 
lead to any likely harm to fisheries, it cannot be supported as necessarily incidental to the federal 
power. Furthermore, although in Northwest Falling, supra, (decided shortly after Fowler), the 
Supreme Court upheld section 33(2) of the Fisheries Act, Martland, J. stated at p.5 of that case 
that previous Supreme Court judgments and those in the Privy Council ‘‘have construed ‘fisheries’ 
as Meaning something in the nature of a resource” (and thus is not restricted only to fish in the nar- 
row sense, but can extend to all creatures which constitute the fisheries resource). His Lordship 
distinguished Fowler on the basis that section 33(3) of the Fisheries Act ‘‘is not restricted by its own 
terms to activities that are harmful to fish or fish habitat’’ while section 33(2) is. 


2D: Lower court decisions also support the view that the fisheries power is limited to regu- 
lation, preservation and protection of the fisheries and that the legislative power of Parliament 
must be directly related to the fisheries as so defined. In Gulf Trollers Association v. Minister of 
Fisheries and Oceans and Shinners, [1984] 6 W.W.R., Collier, J. of the Federal Court Trial Divi- 
sion, in finding federal regulations which limited commercial fishing of chinook salmon, but not 
sport fishing, to be ultra vires Parliament, stated at p. 228: 


Conservation and rehabilitation of stocks, to my mind, fall within ‘‘protection and preservation” 
of the public resource. Management and control, if necessarily incidental to protection and pres- 
ervation, also fall within federal legislative power. 


I do not, therefore, accept the contention on behalf of the respondents that there is power, fed- 
erally, to manage and control fisheries for the benefit of Canadians, quite distinct from any pro- 
tection or preservation considerations. 


Since one reason for the regulations was ‘“‘socio-economic management allocations’’, they could 
not be sustained. A similar view was taken by Mr. Justice Berger in Attorney-General of Canada v. 
Aluminum Co. of Canada Ltd. (1980), 115 D.L.R. (3d) 495 (B.C.S.C.), although in that case he 
issued a mandatory injunction requiring Alcan to release certain amounts of water through its spill- 
way in compliance with an order of the Minister of Fisheries and Oceans pursuant to the impugned 
legislative provision which empowered the Minister to require the release of an amount of water 
through spillways sufficient to flood spawning grounds. In obiter, Berger, J., referring to 
Robertson, supra, Fowler, supra, and Northwest Falling Contractors, supra, noted at p. 497 that 
“(t]he Minister’s power is wide, but it is a power conferred for the protection of the fishery, and 
not one which purports to allow him to regulate other activities unconnected with the fishery”’. 


26. We are satisfied on the basis of the authorities cited above, that while the federal power 
under section 91(12) of the Constitution Act has not been finally determined or definitely delineat- 
ed, it has been generally and consistently considered to extend only to the preservation of fisheries 
as a natural resource. The completely open-ended nature of the term ‘“‘Sea Coast and Inland Fish- 
eries” has of necessity invited judicial interpretation; that interpretation has been consistent with 
the rationale that as a public resource for the benefit of all persons in Canada, Parliament requires 
the power to control fisheries in order to conserve and improve the fisheries. The next question is 
whether control over the labour relations of fishing boat crews falls within or is integral to that 
mandate. 
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(2) Relationship of the Work Performed and the Federal Power 


Of The specific issue before this Board of whether labour relations on fishing boats falls 
within the scope of section 91(12) of the Constitution Act has not yet been determined by the 
Supreme Court of Canada. The matter was addressed in Mark Fishing, supra; there the Chief Jus- 
tice of the British Columbia Court of Appeal found that labour relations on fishing boats is under 
provincial jurisdiction. In his Lordship’s view, the regulation of employment relations cannot 
advance the protection and regulation of fish. Referring to Robertson, supra, his Lordship saw no 
distinction between property rights in fisheries and regulation of labour relations, since both fall 
within section 92(13) of the B.N.A. Act. However, Maclean, J. did not decide that question and 
Robertson, J. found that if the relationship between the boat owners and the fishing crew was one 
between employer and employees (rather than of co-adventurers), the federal act would apply (al- 
though he explicitly stated that the federal statute does not apply to the shore workers). Since the 
Supreme Court found that the union had no defence against liability for counselling the employees 
in the processing plants and the crews of the boats to “strike” the boat owners, regardless of 
whether the crew were employees and regardless of whether the federal legislation applied, it did 
not address the issue of where jurisdiction over labour relations lay: 38 D.L.R. (3d) 316 (S.C.C.). 
Mark Fishing, supra, therefore, cannot be understood to stand for the proposition that labour rela- 
tions on fishing boats are within provincial jurisdiction. 


2S Of interest is the decision of the Federal Court of Appeal in Re British Columbia Pack- 
ers Ltd. et al and British Columbia Council United Fishermen and Allied Workers Union (1975) 71 
D.L.R. (3d) 565, aff'g (1974), 50 D.L.R. (3d) 602 (F.C.T.D.) which held that labour relations 
between the owners of processing plants and the crews of fishing vessels fall within provincial juris- 
diction. The Supreme Court of Canada did not address the constitutional question because it deter- 
mined the case on the basis that, because of the specific wording of the Canada Labour Code, the 
crews were not employees of the fish processors and therefore relations between the two could not 
be governed by the Code regardless of whether it was constitutionally applicable: (1877), 82 
D.L.R. (3d) 182 (S.C.C.). The facts of the B.C. Packers case are slightly different from those in 
the case before the Board, although that distinction raises an interesting question about the rela- 
tionship between the activity engaged in by fishing boat crews and that of the processing plants. In 
that case, the applicant union had applied to the Canada Labour Board for certification as bargain- 
ing agent of the crews of the fishing boats who sell fish to the processors. In other words, the crews 
of the fishing boats were considered by the union to be employees of the processors, not employ- 
ees of the fishing boat owners; the latter relationship is, of course, the one presently before the 
Board. As already indicated, the appropriate jurisdiction of employees of the canning plants them- 
selves (that is, persons who work within the canning plants) has been determined to be provincial: 
Fisheries Act, supra. The question in B. C. Packers, supra, as articulated by Chief Justice Jackett 
at p. 570 of the Federal Court of Appeal decision, was whether the Canada Labour Code extends 
to “regulating the sale of fish or as a law regulating that part of the business of fishing or of a ‘fish- 
eries’ business that constitutes disposal of the fish after they have been caught’. However, his 
Lordship went on to frame the issue more broadly in the following passage beginning at p. 571: 


In so far as prior decisions are concerned, s.91(12) has not been found to go beyond what may 
be described conveniently, but not precisely, as police regulation of “fisheries” regarded as 
property rights, the activity of removing fish from the water of the places where that activity is 
carried on. Clearly, so regarded, s. 91(12) is not broad enough to authorize a law in relation to 
the sale of fish after it has been caught ... The difficult question raised by this case is whether 
the word “‘fisheries” in s. 91(12) also embraces a fishing or ‘“‘fisheries” business as such, in which 
event, a law regulating the business could regulate the whole of the management of the busi- 
ness, which would include labour relations between the operator of the business and his employ- 
ees and the disposition of the fish after it is taken from the water.... 
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[I]t would seem to me that the regulation of businesses as such has been carved out of s. 91(12) 
by decisions that are binding on this Court and has been left to the provincial Legislatures as 
being the regulation of matters of a merely local or private nature in the respective Provinces 
except where the regulation of a particular class of business falls within a specific portion of s. 91 


Most other heads of federal power, as it seems to me, relate to subject matters other than the 
regulation of businesses as such - although a particular law of some other character, such as a 
criminal law, may substantially affect the operation of businesses .... With some hesitation, 
therefore, because I am only too aware that there are dicta in the decisions, and there are por- 
tions of the definition of ‘federal work, undertaking or business‘ in the Canada Labour Code 
that do not seem to accord with my reasoning, I have concluded that s.91(12) authorizes Parlia- 
ment to make laws in relation to “‘fisheries’’ but does not extend beyond that to the making of 
laws in relation to things reasonably incidental to carrying on a fishing business, such as labour 
relations and disposition of the products of the business, when such things do not in themselves 
fall within the concept of “fisheries”. [emphasis in original] 


Sheppard, D.J. also held at p. 572 that section 91(12) “does not extend to the regulating of the 
business of fishing as such” and Smith, D.J. agreed that section 91(12) “‘is not broad enough to 
authorize Parliament to enact legislation in relation to the business of fishing, insofar as that busi- 
ness is concerned with labour relations or with the sale of fish after they have been caught’’. We 
are cognizant, as Mr. Nolan reminded us, that the B. C. Packers cases, supra, and Mark Fishing, 
supra, were decided before Montcalm Construction Inc. v. Minimum Wage Commission et al 
(1978), 93 D.L.R. (3d) 641(S.C.C.) and Northern Telecom, supra, in which the Supreme Court 
articulated the tests on which Mr. Nolan relied; however, in our view, the approach taken by the 
Courts in the B. C. Packers cases, supra, and Mark Fishing, supra, are not inconsistent with those 
tests which do, in any case, evolve from prior jurisprudence. Our own decision is based on the tests 
generally articulated by the Supreme Court of Canada, as set out in paragraph 7 above and para- 
graph 29 below. 


29; In reaching our decision on this point, we have been guided by the principles expressed 
in the Reference re the Saskatchewan Minimum Wage Act, supra; the Stevedoring case, supra; 
Commission du Salaire Minimum v. The Bell Telephone Company, [1966] S.C.R. 767; Letter Carri- 
ers’ Union of Canada v. Union of Postal Workers et al (1973), 40 D.L.R. (3d) 105 (S.C.C.) (the 
Letter Carriers case; Canada Labour Relations Board et al v. City of Yelllowknife (1977), 76 
D.L.R. (3d) 85 (S.C.C.); Montcalm Construction, supra, and Northern Telecom, supra. In certain 
of those cases, the Supreme Court was asked to decide if one entity performing work for another 
entity within federal jurisdiction, was nevertheless subject to federal jurisdiction even though it 
was separate from the federal entity: whether stevedores working for an independent contractor 
loading and unloading ships were subject to federal jurisdiction by virtue of the federal “‘Naviga- 
tion and Shipping’ power (Stevedoring case); whether the employees of a mail delivery contractor 
delivering mail for the Canada Post Office were subject to federal jurisdiction by virtue of the fed- 
eral power over the ‘‘Postal Service” (the Letter Carriers case); whether the employees of a con- 
tractor constructing runways at Mirabel airport were subject to federal jurisdiction by virtue of the 
power over aeronautics (Montcalm Construction); and whether installers of telephone equipment 
for Bell Canada were within federal jurisdiction by virtue of the federal power over communica- 
tions (Northern Telecom). The Court was also asked to decide whether a temporary employee 
hired by a postmistress could benefit from the Saskatchewan Minimum Wage Law (Reference re 
Saskatchewan Minimum Wage Act); whether an interprovincial telephone system is subject to Que- 
bec minimum wage laws (Commission du Salaire Minimum); and whether employees of a munici- 
pality organized in federally administered territory are governed by the Canada Labour Code (City 
of Yellowknife). In all but two of these cases, the Supreme Court held that federal legislation 
applied (or that provincial legislation did not apply). In Montcalm Construction, supra, it held that 
provincial legislation intended to recover wages, health insurance premiums and similar employee 
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entitlements applied. In Northern Telecom, supra, the Court ruled that it had insufficient evidence 
before it to reach a decision but the majority subsequently found employees in a different region 
and their employer to be governed by federal statute: Northern Telecom Canada Ltd. et al v. 
Communication Workers of Canada et al (1983), 147 D.L.R. (3d) 1 (S.C.C.). Dickson, J. (as he 
then was) stated: “There is clearly some connection between the Telecom installers and Bell Cana- 
da, the core federal undertaking, but is it sufficient to displace the prima facie position that labour 
relations are a matter of provincial competence?” Although he considered the case “‘close to the 
boundary line’, his Lordship found that the installers’ work was ‘‘an integral part of Bell Canada’s 
operations as a going [and continually renewed, updated and expanded] concern’. 


30. The thrust of these cases is that federal jurisdiction over labour relations will apply 
when the work performed is closely related to the federal entity involved. Kerwin, C.J. at p. 535 of 
the Stevedoring case, supra, stated that the federal legislation should not apply to employees “‘em- 
ployed at remote stages, but only to those whose work is intimately connected with the work, 
undertaking or business”’; Kellock, J. in the same case stated at p. 556 that “in connection with” in 
now section 108 of the Canada Labour Code is “‘to be construed as limited to persons actually 
engaged in the operation of the work, undertaking or business in question’’; Estey, J., also in the 
same case, phrased the test as follows at p. 561: is labour relations an “integral part of or necessar- 
ily incidental to” the section 91 heading involved (and applied that test to determine whether the 
work done by the stevedores was an integral part of the operations of the steamships). In the Letter 
Carriers case, supra, the Court found that the work performed by the truck drivers was “essential 
to the function of the Postal Service” and indicated that it was not necessary that they work exclu- 
sively for the Post Office. Remoteness was again referred to in Northern Telecom (1979), supra, at 
p. 15: “Mere involvement of the employees in the federal work or undertaking does not automati- 
cally import federal jurisdiction. Certainly, as one moves away from direct involvement in the 
operation of the work or undertaking at the core, the demand for greater interdependence 
becomes more critical’. An important factor in the Reference re Saskatchewan Minimum Wage 
Act, supra, was that the federal power under the ‘“‘Postal Service” is considered to be of ‘‘widest 
import” and is intended to be interpreted ‘‘as sufficiently comprehensive to include all the accom- 
modations and facilities provided by the Post Office” (at p. 269, per Estey, J.). Accordingly, since 
the employee involved did usual post office work, the provincial minimum wage legislation did not 
apply: “It cannot be said that the imposition of minimum wages and maximum hours relative to 
employees in the Post Office does not attempt to interfere directly with the exercise of Dominion 
power in respect to the Postal Service” (at p. 272, per Estey, J.). In Commission du Salaire 
Minimum, supra, labour relations, as a “‘vital part of the management and operation” of such an 
undertaking, was found to fall within federal jurisdiction Bell Telephone, an interprovincial under- 
taking under sections 91(10) and 92(29) of the B.N.A. Act . The City of Yellowknife case, supra, is 
of little assistance except to note the comment of Pigeon, J. at p. 90, concurred in by two other jus- 
tices, that there is no reason to assume that the scope of section 2(i) of the Canada Labour Code 
was to be restricted by the authority of the Commissioner of the Northwest Territories as “‘it is nec- 
essarily restricted by consideration of the extent of the Provinces’ legislative authority”. 


Sills The Montcalm Construction case, supra, is of particular interest because of the analysis 
of the scope of “aeronautics” and “construction” engaged in by Mr. Justice Beetz (and concurred 
in by four other justices). In that case, Montcalm Construction had contracted to construct run- 
ways at Mirabel. There was no evidence before the Court indicating the nature of the construction 
done by Montcalm other than the runways and the Court therefore assumed it performed normal 
construction work and further found that Montcalm itself was not a federal undertaking. The Que- 
bec Minimum Wage Commission brought an action against the contractor to recover the employ- 
ees’ wages, health insurance premiums and other monies owing. Montcalm argued that since aero- 
nautics is within exclusive federal jurisdiction and Mirabel, as an airport, is part of a federal work 
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or undertaking, the Quebec Commission had no jurisdiction. The majority of the Supreme Court 
rejected that argument on the basis of the tests in the Stevedoring case, supra; Agence Maritime, 
supra; and the Letter Carriers case, supra. Mr. Justice Beetz, for the majority, found that the con- 
struction of an airport is not in every respect an integral part of aeronautics. Whether and where to 
build an airport, his Lordship said, are decisions within exclusive federal jurisdiction, as are the 
design, the dimensions, the materials and runways ‘‘apart from contract’’. These decisions are per- 
manently reflected in the finished product and therefore have a direct effect on the operation of 
the airport. But carrying out those decisions is a different matter; that, as is the requirement to 
wear a Safety helmet, is a matter of safety. His Lordship held at p. 655 that the matter of wages 
paid by an independent contractor (although the status of the contractor is not determinative) to 
employees engaged in the construction of runways is so far removed from aerial navigation or the 
operation of an airport “‘that it cannot be said that the power to regulate this matter forms an 
integral part of the primary federal competence over aeronautics or is related to the operation of a 
federal work, undertaking, service or business’’. His Lordship continued at p. 656: 


... the impugned legislation does not purport to regulate the structure of runways. The appli- 
cation of its provisions to Montcalm and its employees has no effect on the structural design of 
the runways; it does not prevent the runways from being properly constructed in accordance 
with federal specifications; nor has it even been shown, assuming it could be, that the “‘physical 
condition” of the runways, as opposed to their structure, is affected by the wage and conditions 
of employment of the workers who build them. 


The principles set out in Montcalm Construction, supra, were applied in Re Attorney-General of 
Nova Scotia and Maritime Engineering Ltd. et al (1979), 105 D.L.R. (3d) 158, in which the Nova 
Scotia Court of Appeal held that labour relations between an employer with a contract with the 
Department of Public Works to construct a wharf and the employees constructing the wharf were 
within provincial jurisdiction, even though the employer’s only business was in constructing such 
wharves. 


52. We now apply the tests articulated by the Supreme Court of Canada in determining 
whether provincial or federal legislation governs for labour relations purposes when there is a fed- 
eral head of power involved to the facts of the case before us. We have already said that the weight 
of authority supports the limitation of the federal power to the preservation and conservation of 
fisheries as a public resource. The respondents are fishing boat owners who engage in commercial 
fishing. In our view, a commercial fishing business is not a federal work, undertaking or business 
and therefore labour relations between the boat owners and the crews is, on that basis, not subject 
to the Canada Labour Code. However, this does not end the inquiry. For if the activities of com- 
mercial fishing are necessarily incidental or integral to the federal power over fisheries, labour rela- 
tions in the commercial fishing industry will be governed by the Canada Labour Code. In catching 
fish to sell to processing plants for the market, on the evidence before us, they are not directly 
engaged in the preservation and conservation of the resource; where what they do has an impact or 
potential impact on the resource, they are subject to federal statutes and regulations relating, for 
example, to the kinds of fish they can catch, when and how much and with what instruments. But 
their activity is not directed towards the preservation of the resource; they are not “actually 
engaged in”’ the preservation of the resource. The work done by the fishermen has not been shown 
to be “‘an integral part” of or “essential to” the conserving, preserving or improving of the 
resource; nor does labour relations between the crew and the boat owners appear to us to be an 
“integral part of or necessarily incidental to” the preservation of the resource. The Ontario Labour 
Relations Act does not purport to affect the preservation and conservation of fisheries and its appli- 
cation to the employment relations between the owners and the crew does not affect the federal 
government’s ability to fulfil its mandate with respect to protecting fisheries as a resource. In short, 
there is no evidence before this Board to show that the regulation of employment of fishing crews 
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is an essential part of fisheries and is essentially connected with the preservation and conservation 
of the public resource. We might add that there is at least as much evidence before us of the inter- 
connectedness of the processing plants and the boats as of the connection between the boats and 
the preservation of the fisheries. 


oi: By way of contrast, we refer to the decision of the Canada Labour Board in Winsor v. 
Scotian Shelf Traders (1984), 4 CLRBR (NS) 278 in which the Board was required to inquire into 
an allegation of an unfair labour practice. The employer had a contract with the Department of 
Fisheries to hire and supervise fisheries monitors serving on vessels in Canadian waters, as well as 
a second contract relating to an observer programme. The employer argued that the Canada Board 
had no jurisdiction because the observers were engaged in a fisheries operation which was subject 
to provincial jurisdiction; the applicant argued that the observers were not engaged in a fisheries 
operation but were performing work integral to the regulation of the fisheries and therefore within 
federal jurisdiction. The Board held, after referring to Robertson, supra, and indicating that the 
exact scope of the fisheries power had not been finally determined, that the observers were 
engaged directly in the regulation, protection and preservation of the fisheries and that therefore 
the regulation by Parliament of employer-employees relations between Scotian Shelf Traders and 
the observers is integral to Parliament’s jurisdiction to regulate, protect and preserve the fisheries. 
In that case, the employee involved could be characterized as doing work directly within the scope 
of the federal power over fisheries; fishing crews are not doing work directly within the scope of 
that power. 


III. Conclusion 


34. Having considered the agreed statement of facts and the very helpful submissions of 
counsel both for the applicant and for the respondents, we are not satisfied that the totally intra- 
provincial activity engaged in by the respondents hereto and the work performed by their employ- 
ees is vital or essential to, or forms an integral part of, the power of Parliament to regulate, pre- 
serve, conserve and improve fisheries so that the exclusive jurisdiction of the provincial govern- 
ment over labour relations is displaced by the federal jurisdiction over either “Navigation and 
Shipping” or “Sea Coast and Inland Fisheries”’. 


35; We accordingly find that this Board has jurisdiction to hear these applications for certi- 
fication. Hearings have been scheduled for the purpose of hearing evidence and submissions with 
respect to other objections raised by the respondents herein to the holding of a pre-hearing repre- 
sentation vote and with respect to the objections arising out of the conduct of those votes, in the 
event that the Board found that it had jurisdiction to hear these matters. 


36: The Board ordered the ballot boxes in these applications to be sealed, pending further 
order of the Board. The jurisdictional issues having now been determined, the Board orders that 
the boxes be opened and the ballots counted in all the applications herein, except in File No. 1278- 
86-R. In File No. 1278-86-R, the entitlement of the applicant to a pre-hearing representation vote 
depends on the resolution of objections raised by the parties and accordingly, the box is to remain 
sealed until the issue of entitlement is resolved. The Board appoints an officer to meet with the 
parties with respect to the counting of the ballots, in accordance with the normal practice of the 
Board. The Board’s order to count the ballots is subject to submissions by the parties that the 
boxes should not be opened. Any such submissions are to be filed with the Board within ten days 
of the release of this decision. 


Sys This matter is referred to the Registrar. 
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2059-85-U United Food and Commercial Workers International Union, A.F.L.- 
C.I.O. - C.L.C., Complainant, v. Jacmorr Manufacturing Limited, Respondent 


Discharge for Union Activity - Remedies - Unfair Labour Practice - Pattern of anti-union 
conduct aimed at union supporters - Unfair labour practice complaints settled but complainant har- 
assed and discharged a second time - Breach of ss.64, 66 and two settlements which included a no 
reprisal clause - Remedies including reinstatement with full wages, posting, and order that employer 
provide copy of decision to all employees 


BEFORE: R. O. MacDowell, Vice-Chairman, and Board Members /. M. Stamp and P. O’ Keeffe. 


APPEARANCES: Bernard Fishbein and John Slaney for the complainant; Steven J. McCormack 
and Jack Fler for the respondent. 


DECISION OF THE BOARD; November 28, 1986 


t This is a complaint under section 89 of the Labour Relations Act. The union contends 
that the grievor, Connie Campbell was dealt with by the respondent employer, contrary to sections 
3, 64, 66, 79(1) and 89(7) of the Act. Ms. Campbell’s employment was first terminated on October 
9, 1985. She was discharged again on November 13, 1985. This case concerns that second dis- 
charge. The union contends that it was part of a pattern of anti-union conduct directed at Ms. 
Campbell and other union supporters. The union makes the same allegation with respect to the 
discharge of Steven Cliche in December 1985. 


The Legal Framework 


Be Before reviewing the circumstances leading up to the grievor’s second discharge it may 
be useful to briefly set out the legal framework within which the parties’ rights must be deter- 
mined. The provisions of the statute upon which the grievors rely are as follows: 


3. Every person is free to join a trade union of his own choice and to participate in its lawful 
activities. 


64. No employer or employers’ organization and no person acting on behalf of an employer or 
an employers’ organization shall participate in or interfere with the formation, selection or 
administration of a trade union or the representation of employees by a trade union or contri- 
bute financial or other support to a trade union, but nothing in this section shall be deemed to 
deprive an employer of his freedom to express his views so long as he does not use coercion, 
intimidation, threats, promises or undue influence. 


66. No employer, employers’ organization or person acting on behalf of an employer or an 
employers’ organization, 


(a) shall refuse to employ or to continue to employ a person, or discriminate 
against a person in regard to employment or any term or condition of 
employment because the person was or is a member of a trade union or was 
or is exercising any other rights under this Act; 


(b) shall impose any condition in a contract of employment or propose the 
imposition of any condition in a contract of employment that seeks to 
restrain an employee or a person seeking employment from becoming a 
member of a trade union or exercising any other rights under this Act; or 


(c) shall seek by threat of dismissal, or by any other kind of threat, or by the 
imposition of a pecuniary or other penalty, or by any other means to com- 
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pel an employee to become or refrain from becoming or to continue to be 
or to cease to be a member or office or representative of a trade union or to 
cease to exercise any other rights under this Act. 


89.-(7) Where the matter complaint of has been settled, whether through the endeavours of the 
labour relations officer or otherwise, and the terms of the settlement have been put in writing 
and signed by the parties or their representatives, the settlement is binding upon the parties, the 
trade union, council of trade unions, employer, employers’ organization, person or employee 
who have agreed to the settlement and shall be complied with according to its terms, and a com- 
plaint that the trade union, council of trade unions, employer, employers’ organization, person 
or employee who has agreed to the settlement has not complied with the terms of the settlement 
shall be deemed to be a complaint under subsection (1). 


Since section 79(1) was not pressed in argument, we see no need to reproduce it here. 


3: Sections 64 and 66 appear in that portion of the Act dealing with “unfair labour prac- 
tices”. Their purpose is fairly obvious. Freedom of association, and the principle of free collective 
bargaining, are concepts fundamental to our system of labour relations. Indeed, the preamble to 
the Act provides that ‘“‘it is in the public interest of the Province of Ontario to further harmonious 
relations between employers and employees by encouraging the practice and procedure of collec- 
tive bargaining...”’. Section 3 is a further declaration of employee rights, and is now buttressed by 
the Constitutional protection for “‘freedom of association” found in the Canadian Charter of 
Rights and Freedoms. However these rights would be rather hollow without effective remedies for 
their infringement. That is the role of the unfair labour practice sections of the Act, for it is an 
unfortunate reality that, although these employee rights have been entrenched in Ontario law for 
more than forty years, there are still some employers who are prepared to use their superior eco- 
nomic power to threaten or punish employees who choose to join a trade union or press for the 
establishment a collective bargaining relationship. The unfair labour practice sections provide a 
remedy and a deterrent. How effective a remedy or great a deterrent remains a matter of continu- 
ing debate. 


4, In applying sections 64 and 66 to an employee discharge, the Board must determine 
whether the reasons given for the discharge are the only reasons, and whether they are tainted, in 
any way, by anti-union animus. The improper motive need not be the only or even the dominant 
one. It is sufficient if it was in the mind of the employer, and one of the grounds for the action tak- 
en. (See R. v. Bushnell Communications Ltd. et al (1973) 1 O.R. (2d) 442 (H.C.J.), affirmed 4 
O.R. (2d) 288 (C.A.); Re. JML Shirts Ltd. and Industrial Relations Board 78 CLLC 414,122 
(NBQB), affirmed 18 N.B.R. (2d) 695 (S.C. Appeal Division); Westinghouse Canada Ltd. [1980] 
OLRB Reports April 577, affirmed by the Ontario Divisional Court, 80 CLLC 414,062.) More- 
over, since in our experience, employers seldom confess to an anti-union animus, the question of 
motive becomes the key issue in the case, and the Board must generally rely upon circumstantial 
evidence and draw inferences about the employer’s motivation from all of the surrounding circum- 
stances, not just the articulated reason for the discharge. In DeVilbiss (Canada) Ltd. [1975] OLRB 
Rep. September 678, the Board listed some of the factors which might be helpful in determining 
whether a discharge was for trade union activity: 


In this case the following factors are relevant in our determination of whether there was any 
anti-union motive for the discharge: 1) the existence of a pattern of anti-union activity; 2) the 
extent of the respondent’s knowledge of the existence of union activity and of the employee’s 
involvement in that activity; 3) the manner in which the employee was discharged; 4) the credi- 
bility of the witnesses. 


[1] The existence of a pattern of anti-union activity occurring at or around the time of discharge 
is circumstantial evidence that will support an inference that the discharge was part of that pat- 
tern. If an employer exhibits an anti-union motive in the conduct of its affairs during a certain 
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period, then all of its actions during that period become suspect. On the other hand, if the dis- 
charge is an isolated incident occurring in the context of legitimate behaviour, it is more difficult 
to conclude that there existed an improper motive for the discharge. 


[2] Knowledge by the employer of union activity and the employee’s involvement in that activity 
is an important ingredient in determining the motive for a discharge. If an employer has no 
knowledge of union activity among its employees, which might occur in the early stages of an 
organizing drive, then the possibility of an anti-union motive would be remote. Conversely, if 
there is knowledge, and that knowledge manifests itself in an anti-union attitude, then there 
would be evidence upon which the Board could base an inference that the discharge was 
prompted by an anti-union animus. The inference would become even stronger if the discharged 
employee is extensively involved in union activity and this involvement is known by the employ- 
en 


[3] The manner in which an employee is discharged may offer some clue as to the motive for the 
discharge. This does not mean that the Board determines whether the discharge is for just 
cause. Just as the existence of just cause does not offer a defence to employers, the lack of just 
cause does not establish a case for the employee. The issue is, in these cases, quite a different 
one - whether there exists any anti-union motive for the discharge. Anti-union motive, however, 
may be inferred from the manner in which an employee is discharged. If the manner in which 
the discharge occurs deviates from the normal pattern for such activity, then it is a possible 
inference that the deviation has some connection with the presence of union activity. 


[4] The Board’s reliance upon circumstantial evidence in these cases makes the credibility of wit- 
nesses an important factor. The manner in which the witnesses testify can often assist the Board 
in reading between the lines. In this case we found that Siviter was less than frank under cross- 
examination, especially in respect of his work performance. This lack of frankness was taken 
into account by us in arriving at our decision. 


We must emphasize that it is not a matter of this Board second guessing an employer’s decision, or 
imposing its own notions of fairness upon the situation. Nor is it a question of whether the 
employer ‘‘likes unions”’ or is ‘‘anti-union” in some general sense. The question is whether the dis- 
charge decision was influenced in whole or in part by employee activity protected by the statute. 
There must be a causal connection between animus and action. 


=e Section 89(7) is a little different, and much narrower. It presupposes an unfair labour 
practice complaint which has been settled in writing. The statute makes that settlement binding 
and enforceable. A party cannot repudiate these written accords, and ordinarily the Board will not 
go behind them. A failure to implement a settlement provides an independent basis for complaint, 
and may, in appropriate circumstances, support an inference of anti-union motivation in subse- 
quent employer actions. 


Credibility 


6. In DeVilbiss, supra, the Board indicated that the credibility of the witnesses - partic- 
ularly those tendered by the employer - could be an important factor in assessing the propriety of 
the employer’s conduct. So it was here. Over the course of a number of days we were presented 
with considerable oral and documentary evidence supporting the parties’ respective versions of 
“the facts”. Not surprisingly, those versions were significantly different on material points. How- 
ever, we do not think that it is necessary to embark upon any extensive analysis of the witnesses’ 
relative credibility, or to try to reproduce, in these reasons, a transcript of the testimony, highlight- 
ing those portions which we find to be credible, credible but incomplete, mistaken, distorted, or 
simply untrue. It suffices to say that in assessing the witnesses’ evidence we have taken into 
account their demeanor when giving testimony, their performance under cross-examination, the 
clarity, consistency and apparent quality of their recollections, the reasonableness of their version 
of the facts in light of contradictory evidence, their apparent ability to be objective and resist the 
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influence of self-interest, speculation, personal opinion, or self justification when giving their evi- 
dence, and what seems most probable in all the circumstances. 


Te In applying those criteria to the evidence before us, we are constrained to conclude that 
Jack Fler, the owner of the company, was not a credible witness. His evidence was often marked 
by equivocation, prevarication, and glib self-serving statements from which he would not retreat 
until confronted by evidence that they must be inaccurate. He was most reluctant to give a 
‘straight answer’’ to relatively simple questions touching upon his own knowledge of the union’s 
organizing campaign or his direct involvement in the company’s decision making - even when that 
knowledge could not be seriously disputed. These elements of distortion and self justification make 
Fler’s testimony entirely unreliable insofar as it affects the grievor, Connie Campbell, who, in his 
mind, had brought the union upon him and fomented “‘trouble”’ - “trouble” being an insistence 
upon her legal rights and expressions of frustration when those rights were blatantly disregarded by 
the company. 


8. On the other hand, we accept as genuine, Fler’s response to the Cliche situation. Simi- 
larly, we accept forelady Jan Roberts’ testimony concerning Mr. Cliche, but reject much of her evi- 
dence about the alleged peccadillos of Connie Campbell. As will be seen infra these alleged 
defaults were documented at the instance of Don Boomer, the plant manager who was a key 
player in the piece. There is no doubt (and it cannot be seriously denied) that Boomer orchestrated 
a pattern of illegal discharges designed to thwart the union’s organizing campaign. Boomer was 
involved in both decisions to discharge Campbell. Boomer did not give evidence. 


9. In contrast to Fler, the grievor Connie Campbell was generally a candid and credible 
witness, and (except as noted below) we prefer her testimony wherever it conflicts, on any material 
point, with that of any of the company’s witnesses. This is not to say that we accept her version of 
events in its entirety, but only that, where it is relevant, we prefer her evidence over that of Jack 
Fler, Jan Roberts, or employee witnesses Eugene Marks or Gary Meinzinger who were called by 
the employer. We accept the evidence of the other union witnesses (Voelzing, Koninck, Geil, and 
Weber/Snider) without reservation. Grievor Cliche was also generally candid, except that he 
attempted to minimize the significance of the incident which gave rise to his termination. However, 
as we have already noted, the question is not whether Cliche’s alleged misconduct was trivial or 
serious, but rather whether this was the real and only reason for his discharge. 


The events leading up to the termination of Connie Campbell 





10. The company is a manufacturer of furniture hardware, door slides, and related steel and 
plastic products. It operates a plant in Kitchener, Ontario, which employs approximately one hun- 
dred and thirty workers. The President and controlling shareholder is Jack Fler. At all material 
times the plant manager was Don Boomer. Jan Roberts is a supervisor in the assembly area where 
the grievor Connie Campbell worked. 


id Ms. Campbell was hired in mid August 1985 at a time when the company was actively 
seeking more part-time help. Her husband had worked for the company for some time, and she 
was hired immediately upon expressing an interest. She was put to work right away. She filled out 
an application form, but that was a mere formality. There was no initial consideration of the con- 
tents of her application. The company was content, so long as she could do the job. 


12% By all accounts Campbell was a good worker. She almost immediately “made rate’, 
which usually takes a new employee at least two weeks. Thereafter, she continued to perform at 
one hundred and forty per cent to one hundred and fifty per cent of the rated level. Since the maxi- 
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mum performance recognized under the company’s premium payment scheme is one hundred and 
fifty per cent, the grievor was regularly performing at or near the optimum level. 


£3. Prior to the union’s organizing campaign, there were no complaints about Campbell’s 
performance, punctuality, attitude or work habits. Jan Roberts testified that, on one occasion, 
when the grievor was working extra hours on Friday and Saturday (her regular tour was Monday to 
Thursday, 4.30 p.m. to 11.30 p.m.) she lost count of the number of parts that she had produced. 
Roberts testified that this was not particularly unusual, nor, at the time, warranted anything other 
than the advice to be more careful. It never happened again. 


14. Despite some later adverse comment about Campbell’s absenteeism, having considered 
the company’s employment records (which we are not satisfied are entirely accurate) and Roberts’ 
testimony, we find that the grievor’s absenteeism rate was not particularly unusual when compared 
to that of other employees, nor was it the subject of any adverse comment at the time. Those criti- 
cisms surfaced only after Campbell was terminated on October 10, 1985, and the company was des- 
perately looking for some reason to do so again. By that time, the grievor had become a key union 
supporter, and, as such, a thorn in the company’s side. Campbell was intelligent, able, outspoken, 
and tenacious in resisting the company’s disregard of its employees’ legal rights - relying on the law 
to protect her. Those are qualities which did not endear her to Boomer or Fler, but, among some 
employees, earned her the nickname of ““Norma Rae” after the heroine in the movie of the same 
name. If this nickname is meant to signify someone who demonstrates perseverance, courage, and 
a determination to stand up for her rights, then it is entirely apt. For certain male opponents of the 
union however, she was too “‘pushy” and ‘“‘aggressive”’. That was the evidence of Eugene Marks 
and Gary Meinsinger who were called to support the employer’s alternative proposition: that even 
if Campbell had been illegally fired, she was an unsatisfactory employee who should not be rein- 
stated because she would be an unsettling influence. 


a5. The irony is that Ms. Campbell is no radical nor was she even the initiator of the union 
drive. In early October, she had indicated an interest in trade union representation when 
approached by another employee, but had taken no active steps herself either to sign a union card 
or persuade other employees to do so. Ms. Campbell’s role emerged only after she was discharged 
on October 10, 1985, because Boomer, the plant manager, believed her to be a union supporter. 


16. Boomer was hired by Fler in August and remained in charge of the plant until his 
departure in late December 1985. Many of the company’s subsequent problems can be traced to 
his approach to labour relations and his willingness to disregard the law if he thought it would fur- 
ther the company’s interests. Boomer was a key figure in the events leading up to Campbell’s dis- 
charge and an active participant in that decision. As noted, Boomer did not give evidence. We 
draw the adverse inference that his evidence would not have supported the employer’s position in 
these proceedings. 


i. On October 10, 1985, Campbell was called into the paint line office, where Boomer 
accused her of being the “ring leader’ in an ongoing union campaign, and charged that she was 
using company time to solicit union supporters. Campbell denied it. Boomer said that he had been 
told by reliable employee sources that Campbell was involved, and that he was conducting an 
investigation. He said he proposed to “nip the union in the bud’”’. Campbell was to be laid off and 
would not be put back on the payroll unless it was determined affirmatively that she was not a 
union adherent. 


18. This conversation was substantially confirmed by Jan Roberts, Campbell’s supervisor. 
The company does not deny it. It is difficult to conceive of a more blatant, overt or calculated 
breach of the Labour Relations Act. 
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19. The grievor was neither the first employee to be discharged nor the last. On October 7, 
1985, Cindy Snider was fired. She was the person who had earlier asked the grievor whether she 
might support union representation and, together with Peter Ellis, another employee, had com- 
piled a list of employees potentially interested. Snider had worked for the company since October 
1984 and the very morning of her discharge her foreman had told her that he would be quite 
pleased if she was able to work extra hours. He was satisfied with her work and told her that a lead 
hand job was coming. Later that day, however, Boomer called Snider to his office and told her that 
she was over-qualified, she was upsetting the other employees, and that he and Fler were only 
interested in employees who would “‘give one hundred per cent to the company’”’. Snider said “‘it’s 
because of the union isn’t it’’, to which Boomer replied ‘“‘take it as you wish”. When Snider indi- 
cated that she would file an unfair labour practice, Boomer replied ‘“‘we kind of thought you 
would’’. Peter Ellis was fired the following day. 


AU), Fler testified that he left for Korea on the evening of October 8, and did not return until 
the evening of October 21. He said that prior to his departure he knew nothing whatsoever about a 
possible union organizing campaign or the discharges of Snider or Ellis. That was Boomer’s 
responsibility, not his. Fler said that when he telephoned from Korea in mid-October and learned 
of the organizing campaign and the fact that Boomer had terminated some eight employees for sus- 
pected union activity he was completely surprised. He ordered Boomer to immediately cease and 
desist until he (Fler) returned. Fler said that, upon his return, he was also surprised and disap- 
pointed to learn that Boomer had disobeyed this express order and fired approximately nine more 
employees. 


Palle Is this professed lack of knowledge plausible or probable? We find it difficult to believe 
- quite apart from our observations about Fler’s demeanour and the manner in which he gave his 
evidence. 


22. A trade union organizing campaign is usually a traumatic event for a small employer, 
and certainly Boomer reacted in that way. It seems most unlikely that he would not have voiced his 
concerns to Fler prior to Fler’s departure or outline the steps which he had taken or planned to 
take to “nip the union in the bud’’. It seems odd that he did not reveal the information received 
from “reliable sources” to Fler, and odder still that anti-union employees did not approach Fler 
with their information - as they certainly did later. At that point, Boomer had been on the job for 
only a few weeks and it seems improbable that he would not have advised his new employer about 
such a significant event which required such drastic (and illegal) action on his part. Nor does it 
seem likely that he would have had directly disobeyed an express order, if in fact any was given. 
And, upon his return, did Fler take any immediate action to reinstate the employees or repudiate 
Boomer’s actions? He did not. Indeed, according to Fler, it appears that there was even some 
active debate about it, with Boomer maintaining that he was right, and Fler expressing the oppo- 
site view. However, this did not result in Boomer’s departure. On the contrary; Boomer continued 
to run the plant and conduct himself in a way which provoked further unfair labour practice com- 
plaints. 


Peay, Fler initially testified that he arranged it so that Boomer would no longer have any 
authority to deal with employees on any issue or case which had union overtones. Later Fler con- 
ceded that Boomer did retain the authority to direct or discipline employees. Fler testified, how- 
ever, that the ultimate authority to discharge could not be exercised independently. The evidence 
discloses that despite Fler’s initial disclaimer, Boomer continued to have an active role and played 
a part in Ms. Campbell’s ultimate discharge. 


24. The termination of seventeen or eighteen employees between October 7 and October 
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10, 1985, provoked a flurry of unfair labour practice complaints. Fler decided that he had better 
talk to a labour lawyer. The complaints were eventually resolved on October 26, 1985, in accord- 
ance with Minutes of Settlement framed as follows: 


MINUTES OF SETTLEMENT 





In the above matter the parties agree as follows: 
1) The respondent agrees to reinstate and employ, at their former rates of pay, including bonus 
rate, as effective Monday October 28, 1985, and to return them to their former jobs, with full 
compensation for any time lost, but not later than five (5) working days from October 28, 1985, 
for the following grievors: 

Cindy Snider 

Connie Patricia Campbell 

Stephen Campbell 

David Campbell 

Diane Zilinski 

Fred Buehl 

Jeff Voelzing 

Mike Bingeman 

Beth Haid 

Malcolm Lampshire 

Barry Kaufman 

Evelyn Konink 

Richard Dobson 

Dean Doherty 

Frank Watson 

Peter Ellis 

Bill Troupe 


2) The respondent agrees to compensate Ron Schmuck for the days off due to his temporary 
lay-off in October, 1985. 


3) The respondent agrees that there will be no intimidation, discrimination, or harassment of 
employees because of lawful union activities; 


4) The complainant hereby seeks leave of the Board to withdraw the above section 89 com- 
plaints: Board Files Numbers 1701-85-U, 1725-85-U, 1762-85-U, 1763-85-U, 1764-85-U, 1765- 
85-U, 1830-85-U, 1831-85-U, 1832-85-U, 1833-85-U. 

Dated at Kitchener, Ontario, this 26th day of October, 1985. 


[emphasis added] 
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25; From the union’s point of view the operative parts of the Minutes of Settlement were 
the return of the employees to their former jobs, with full compensation, and the undertaking that 
there would be no further intimidation, discrimination or harassment of employees because of law- 
ful union activities. The union contends that in Campbell’s case the employer failed to comply with 
either of those obligations. It continued to harass her, and on November 13, 1985, she was dis- 
charged once again. The union further notes that, more than a year later, the parties have still 
been unable to finalize the amount of compensation payable to the various employees who had 
been terminated in October 1985. 


26. Despite the settlement, Campbell’s return to work was not without incident. By letter 
dated October 28, 1985, she and other employees were directed to return. In Campbell’s case she 
was scheduled to work as a paint line operator and was to “‘report to the main office at Jacmorr on 
or before 4.30 p.m.’’. That was her normal start time, but not her regular job - despite the agree- 
ment signed by the respondent two days before undertaking to reinstate the laid off employees and 
“return them to their former jobs’. For some reason not entirely clear, Campbell’s return notice 
also contains an additional paragraph to the effect that “‘it is important that you understand that by 
returning to work you will not prejudice or abandon any claims for compensation which are now 
before the Ontario Labour Relations Board’’. That was not on the standard form letter sent to the 
other employees. In addition, her return to work notice contains the handwritten direction “‘please 
report to the front office and contact Jack Fler’. 


bah The grievor reported to Fler’s office at about 4.10 p.m., approximately twenty minutes 
before the scheduled start of her shift. Fler was not there, nor had he left any instructions to wait. 
The grievor told the receptionist that she would go to the cafeteria for a coffee and asked if she 
could be paged as soon as Fler arrived. The receptionist seemed content with that. There were no 
instructions to stay; and it was not unusual for the grievor or other employees to arrive a little early 
or spend a few minutes in the cafeteria before the commencement of their shift. She thought noth- 
ing of it. 


28. While in the cafeteria Campbell had occasion to speak casually to some of the other 
employees who were naturally curious about the trade union, the terminations and the subsequent 
settlement. Campbell talked freely about those subjects, expressed her own views, and showed 
some of the employees some pamphlets she had obtained from the Ontario Labour Relations 
Board. Those pamphlets are produced by the Board in an effort to inform employees and employ- 
ers of their rights and obligations under the Labour Relations Act. They are freely available to the 
public. 


29. While in the cafeteria, Campbell was confronted by Don Boomer who was quite agi- 
tated and insistent that she go to Fler’s office where, he understood, she had been directed. The 
grievor replied that she had already been there, but Fler was not in, and she questioned Boomer’s 
authority to direct her about. She had been told during the settlement discussions (and Fler testi- 
fied before us) that Boomer no longer had anything to do with union-related matters, and the 
return to work of the seventeen discharged employees certainly fell into that category. One must 
also remember that it was Boomer who initiated the terminations which even Fler agrees were 
unlawful and unwarranted. One would hardly expect Campbell to be differential, or obsequious. 
Tempers may even have flared somewhat, and Boomer may have considered the grievor’s remarks 
a challenge to his authority. That is certainly the thrust of the written warning dated October 29 
which threatens her immediate dismissal. According to the grievor, Boomer also expressed annoy- 
ance when told that his actions would be reported to the union. He castigated her for “running to 
the union” with every little complaint. However, in our view, this was all a “tempest in a tea pot”, 
influenced as much by Boomer’s frustration that he had been caught in an illegal act and forced to 
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back down, as any misconduct on the grievor’s part. It is also interesting to note that that same 
day,Boomer issued another written warning to David Campbell, the grievor’s husband. It too 
threatened that any “further disturbances or apparent efforts on your part to disrupt our com- 
pany’s production operations will be cause for immediate dismissal’. If Boomer had been relieved 
of his responsibilities as Fler maintained in his direct testimony, why was he continuing to issue 
these threats, on the company’s behalf, to known union activists? When this contradiction was put 
to Fler in cross-examination, Fler changed his evidence, conceding that Boomer had not been 
relieved of his responsibilities. As we will see later, in Campbell’s case, Boomer was very active 
indeed. So was Fler. 


30. According to Fler, he was on the plant floor when Boomer advised him that the grievor 
had returned and was in the cafeteria. By the time that Fler returned to his office, Ms. Campbell 
was waiting for him. 


Bl. Fler was incensed and in an angry outburst,punctuated by profanity, he accused the 
grievor of disobeying his written instructions - although how he came to that conclusion we still 
cannot fathom because Campbell reported to his office before 4.30 as directed, and it was only 
accidental that Fler was not present. There was no instruction that she should wait, or could not go 
for coffee, or was prohibited from speaking to other employees in the cafeteria before work as she 
usually did. Nor would such conditions be consistent with the settlement which provided for uncon- 
ditional reinstatement. We do not doubt the depth or reality of Fler’s anger, but that reaction can 
be traced more directly to the grievor’s union activity and the challenge it posed to his previously 
unquestioned managerial authority, than to any misconduct on her part. 


2. Fler said that he did not want to reinstate Campbell, now, and was irritated by what he 
considered to be “dressing down” Boomer in front of the other employees. He said, she had no 
right to address senior personnel in that way or to criticize them openly. Fler said that he was tired 
of all the troubles caused by the union the grievor had started in the plant, and if there was any fur- 
ther “ruckus” he would bring a gun and escort her off the premises. He wanted to settle things 
down and she was not “being fair’. She was ‘“‘running around creating havoc’’. Fler was partic- 
ularly irritated that she had been talking about the union to other employees, and warned her that 
she should not do so on company premises or company time. Throughout this tirade, Campbell 
remained relatively calm, except to point out that the company’s problems had been caused, in 
large measure, by the illegal discharge of seventeen employees. 


53. Following her interview with Fler, Campbell returned to work. But she did not return 
to her former job - despite the terms of the settlement. She was placed at a work bench behind the 
paint line, away from other employees and with her back to them. The only person close by was 
Boomer, who came to watch her for a period of time. She had never done that kind of work before 
and had some difficulties. Her supervisor would not reveal the rate for the job or the anticipated 
level of production so she could not determine whether she was meeting the established norm. 


34. She remained on that job for two shifts. She was then switched to another job behind 
the plastics department, and, again, away from contact with other employees. In this position she 
was required to insert one part into another but encountered problems because the parts she was 
given were not the proper size. When she brought this to the supervisor’s attention, she was told to 
work away at it nonetheless. The entire order had to be re-machined the next day. 


oO: Mr. Fler hypothesized (he had no direct knowledge) that the apparent difficulty could 
probably be traced to the fact that some of the parts were produced in accordance with Imperial 
measurements, while others may have been imported from Europe and had been produced to 
metric specifications. Nevertheless, that problem should have been immediately obvious, and it is 
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difficult to resist the conclusion that the jobs assigned to Campbell upon her return to work were 
not only contrary to the terms of the settlement, but were also a form of harassment because of her 
trade union activity. The grievor believed that she was intentionally isolated and given unfamiliar 
jobs either as a form of reprisal or a ‘“‘set up” for some future claim of inadequate performance. In 
all probability she was right. As we have already mentioned, Boomer did not give evidence, nor 
did supervisor Cassonell, who apparently had a hand in assigning the grievor to these positions. 


30, The grievor’s concerns became part of a second, omnibus unfair labour practice com- 
plaint alleging that a number of the ‘returnees‘ had not been placed in their former positions, had 
been given undesirable jobs, had been subjected to harassment, had received formal warnings (like 
David and Connie Campbell) or had been told that any default or apparent failure to be co-opera- 
tive would lead to dismissal. By this time, there was active opposition by an employee group 
opposed to the union led by Mark Marchand and Gary Meinsinger. There was also a certification 
application relying upon section 8 of the Labour Relations Act. Section 8 reads as follows: 


Where an employer or employers’ organization contravenes this Act so that the true wishes of 
the employees of the employer or of a member of the employers’ organization are not likely to 
be ascertained, and, in the opinion of the Board, a trade union has membership support ade- 
quate for the purposes of collective bargaining in a bargaining unit found by the Board pursuant 
to section 6 to be appropriate for collective bargaining, the Board may, on the application of the 
trade union, certify the trade union as the bargaining agent of the employees in the bargaining 
unit. 


Se These issues and controversies were purportedly resolved in accordance with a new set- 
tlement dated November 7, 1985, in which: 


1) the employer granted the union voluntary recognition; 


2) the union withdrew its outstanding certification application and section 89 
complaint; 


3) the employees objecting to the union withdrew their statements of opposi- 
tion; 


4) the parties agreed to a mechanism (arbitration) for quantifying the sums 
owing to the laid off employees under the previous settlement; 


5) the company agreed to remove the reprimands from the records of several 
employees including Ms. Campbell; 


6) the company agreed to re-hire certain employees who, it had been said, 
had quit because of employer harassment; and 


7) it was agreed that certain employees, including Ms. Campbell, should be 
returned to their former position. 


The company further agreed that future transfers and assignments of work would not be made on 
the basis of union membership or activities and that it would comply with the Minutes of Settle- 
ment dated October 26, 1985. Those Minutes, it must be remembered, included an undertaking 
that there would be no further intimidation, discrimination or harassment of employees because of 
lawful union activities. It was agreed that the November 7 Minutes of Settlement would constitute 
a “section 89 settlement” which could be enforced pursuant to section 89(7). Finally, the settle- 
ment included an undertaking by the Union not to institute any proceedings against the company 
for any incident which arose prior to November 7, 1985, and a stipulation that no evidence of any 
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incident which arose prior to that date would be relied upon. The document was signed, on behalf 
of the union by various individuals including Connie Campbell, by Jack Fler for the company, and 
by Gary Meinzinger and Mark Marchand for the objecting employees. 


38. Following Ms. Campbell’s return to work on October 28, 1985, her career was short- 
lived. In this respect, we should note that we place only minimal reliance upon the company’s daily 
attendance records which are obviously in error for this period. If those records are to be accepted, 
she worked only one day before being fired, again, on November 13. Clearly, she worked more 
than that,and, we accept Ms. Roberts’ explanation that the days she worked were not recorded on 
the attendance sheet because she was out of her regular department. On November 5 and 6, she 
was absent because she had the flu. Such absence was verified by a doctor’s note. On November 7 
she was attending at the Labour Relations Board to conclude the settlement mentioned above. On 
November 8, we accept Campbell’s evidence that she was available for work but was not called. 
The recorded absence is, we find, an inaccuracy in the employer’s records. In any event, since the 
company had always regarded work on Friday and Saturday as ‘“‘extra hours” which were optional, 
no significance could be attached to them. There was no work available on Monday, November 11, 
or Tuesday, November 12. The grievor was not called - in. On November 13, she was fired. 


BO: We set out these details not because we give any credence to the suggestion that the 
grievor had an attendance problem, but rather to demonstrate the company’s attitude during this 
critical period, and later, when it was pressed to explain why an otherwise productive employee 
had been discharged. In cross-examination Fler admitted that Campbell’s attendance sheet was 
part of the personnel file, and that he had been keeping track of her attendance since he got back 
from Korea on October 21. He further admitted that she was the only employee whose attendance 
he tried to monitor. At first, he said that he was “‘just interested”’. Later he conceded that it was 
because of the “problems” he was having with her at the time. Those problems, of course, were 
her support for the trade union and insistence upon her statutory rights. Thus, as early as his return 
from Korea, Fler began to focus on Connie Campbell as the source of his labour relations difficul- 
ties. 


40. In his efforts to (in his words) “‘settle things down’’, Fler did more than confront Camp- 
bell on October 28 and monitor her attendance from the date of his return from Korea. He went 
out on the shop floor and actively ‘‘asked around” about the grievor and her activities. Not surpris- 
ingly, her name kept ‘“‘coming up” in discussions with employees opposed to the union such as 
Danny Burns or Mark Marchand. It was from Burns and Marchand that Fler learned that the 
grievor might have committed a criminal offence some years before when she was a teenager living 
in British Columbia. Fler was also told that she was “‘bothering people” and using the telephone 
too much. From these conversations he concluded that she was a “road block” to his efforts to con- 
trol the situation, that she was disobedient, and that she was ‘breaking the rules’? (whatever that 
means). Fler was annoyed that, despite his reinstatement of the seventeen discharged employees 
and his later agreement (following further unfair labour practice charges) to abide by his October 
26 settlement, the grievor was still actively urging employees to join the union and support the 
drive for collective bargaining. The scene in reminiscent of the earlier situation where Boomer said 
he had been informed of the grievor’s support for the union. Apparently, there was no shortage of 
informers. 


41. We should perhaps digress for a moment to address a persistent theme in Fler’s testimo- 
ny: that because he would prefer a return to the quiescent status quo, the grievor should discon- 
tinue her trade union activity on company premises. A related theme was his opinion that she 
should not discuss the union, Boomer’s response to it, the unfair labour practice complaints, the 
settlements, or any related matters during working hours. This opinion seems to be based upon the 
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view that an employer has the right to control what employees talk about while they are at work. 
That is not the case. If employees are permitted to talk about their home life, the latest conflict of 
interest scandal reported in the newspapers, the relative merits of the Liberals versus the Conser- 
vatives or the Red Sox versus the Mets, they are entitled to discuss recent happenings in the work 
place, the pros and cons of collective bargaining or their rights under the Labour Relations Act - so 
long as such discussion does not interfere with their primary obligation which is to work. Section 71 
of the Act does not authorize employees to persuade others, during working hours, to become or 
refrain from becoming a union member; however, the section does not prohibit such activity eith- 
er. 


42. Exhibit 4 entitled ‘‘Probationary Employee Appraisal’? was tendered in evidence as a 
purportedly objective assessment of Campbell’s performance, after a 90 day probation period. The 
form indicates that her ability is “‘good”’, her conduct and performance are “fair” and her atten- 
dance is “‘poor’’. The form is dated November 11, 1985, and includes a notation that the signatory, 
Jan Roberts, would not recommend retaining Campbell as a permanent employee. In the ‘‘com- 
ments” section one finds the following: 


I have questioned the accuracy of piece count on one occasion admitted losing count and over- 
reporting by about three hundred pieces. Attendance not suitable for production work. 


There is also a notation about “reports” of the grievor leaving her work station - “‘reports”’ which 
Roberts said were never made to her even though she was the grievor’s immediate supervisor. 


43, What was the origin of this appraisal, done barely two days before the grievor’s dis- 
charge? It is rather interesting both because it involved Don Boomer, and because on this branch 
of Ms. Roberts’ evidence, we did not find her to be a very candid or credible witness. She was hesi- 
tant and quite reluctant to discuss how she came to fill out the form in the way that she did. 


44. None of the employees who gave evidence had ever heard of a ninety day probation 
period let alone a probationary employee assessment. As far as they knew, no similar appraisal 
had ever been done on them, nor was any other employee appraisal put into evidence. Roberts 
admitted that, except for the single miscount which was not regarded as particularly significant at 
the time, she had never discussed with the grievor any of her supposed faults. Nor did she consult 
with Dale Voelzing who was Campbell’s immediate supervisor on the evening shift. Roberts only 
stayed past five o’clock to complete unfinished paper work and, accordingly, did not have any 
direct involvement supervising the grievor. Yet she expressed an opinion about Campbell’s perfor- 
mance without ever raising the matter with Voelzing who had that responsibility. Voelzing testified 
that Campbell had no attendance problems, no performance problems, and did not leave her work 
station. That judgment is confirmed by the fact that she consistently earned one hundred and forty 
to one hundred and fifty per cent above the standard rate. Roberts never advised Voelzing of any 
concerns about the grievor’s performance, and he was at a loss to understand the entries she made 
on the probationary employee appraisal form. 


45. However, we are not surprised, considering the way in which the appraisal came about 
and its subsequent use. It was Boomer who approached Roberts on November 11 to have a “rat- 
ing” done on the grievor. According to Roberts, Boomer went over the form with her, asking why 
they wouldn’t want the grievor around. The comments about “leaving her work station” were 
Boomer’s. Roberts had never encountered that problem, and in fact could not, because she was 
seldom around when Campbell was working. Boomer said that this had been reported to him by 
others, and Roberts duly recorded it. Roberts had heard that story before. Prior to the grievor’s 
first termination Boomer had told her that “his sources” had indicated she was soliciting union 
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support during working hours. Boomer took the appraisal form to the main office to put in Camp- 
bell’s personnel file. 


46. In cross-examination Ms. Roberts said that she only did two or three appraisals in all. 
None of those appraisals was ever produced. None made their way to the office or the employees’ 
personnel file. Ms. Roberts said she still had them in her desk. There is no evidence that any of 
those appraisals (assuming they exist) were initiated by the plant manager or completed upon his 
instructions. 


47. The evidence points suspiciously to the conclusion that Boomer was “building a case” 
for the grievor’s termination. Having been “caught out” twice before, and reminded by the grievor 
herself that she could not be discharged for union activity, Boomer sought to construct a justifica- 
tion for her termination based upon allegedly poor performance. That inference is strengthened by 
the way in which the performance appraisal subsequently surfaced on November 13, the day the 
grievor actually was discharged. It was included in a sealed envelope with her final pay cheque 
handed to her at the end of a short interview. According to Fler, he had never seen the appraisal 
before (which is hard to believe) but had instructed that a final pay cheque be issued for the griev- 
or, with related termination documentation, “just in case” he might need it on November 13 if he 
decided to fire her. 


48. On Friday, November 8, 1985, the day after the settlement recognizing the union, Ms. 
Campbell visited the company’s main office to pick up some pay cheques. While there, she casually 
told the office person what had happened the day before, and left a copy of the settlement docu- 
ment. This was duly reported to Fler who took great umbrage at what he considered to be “union 
activity” during the office employees’ working hours. At first he testified that two office employees 
had complained to him that Ms. Campbell had tried to persuade them to join the union. Later he 
said one employee complained. 


49. Perhaps that is what Fler really believes, but no office employee gave evidence to that 
effect or produced the “union literature” which Fler mentioned in his evidence. On balance, we 
prefer Campbell’s version of events which is uncontradicted by any direct evidence. But even if we 
did not, for the reasons outlined above, we would not accord much significance to brief casual 
remarks about the union. However Mr. Fler obviously did. This was later cited as one of the rea- 
sons for Ms. Campbell’s discharge on November 13. This was one of the “rules” the grievor had 
broken. She had talked in a cursory and casual way about the union. 


50. On Sunday, November 10, 1985, there was a union meeting to select the employees 
who would make up the union’s bargaining committee. The persons selected were: Connie Camp- 
bell, Louise Boone, Mark Marchand, and Gary Meinsinger. Marchand and Meinsinger, of course, 
had been the representatives of the employees opposed to the union and they were not pleased 
with Campbell’s presence on the bargaining committee. Nor was Campbell pleased by the result, 
since she believed (not unreasonably) that employees who had circulated a petition opposing union 
representation were unlikely to be firm proponents of collective bargaining or sincerely concerned 
about promoting the rights of employees or protecting the rights of union supporters whose activi- 
ties had resulted in the establishment of the collective bargaining relationship. These reservations 
were merely reinforced in Campbell’s mind when Meinsinger told her that she had no business 
talking to the office girls about the trade union or trying to organize them, and that the employer 
was going to discipline her for it. As it turned out, that was an entirely accurate portrayal of Fler’s 
views about what happened and an accurate prediction of the company’s actions on November 13. 


pl. How could Meinsinger possibly know about the events in the office on Friday, Novem- 
ber 8, the company’s characterization of those events, and the company’s intended response, if he 


Ag? 


did not talk to Fler, Boomer, or some other managerial person who was concerned about what had 
happened and was determined to take some action? Meinsinger’s evidence in this regard was eva- 
sive and, in our opinion, his memory was conveniently deficient. He said that he did not know who 
he had talked to, but heard a “rumour” that the company intended to discipline Connie Campbell 
because of her allegedly improper discussions with the office employees on Friday, November 8, 
1985. He couldn’t really remember the source of that “rumour” (which, we repeat, turned out to 
be a rather accurate assessment of Fler’s state of mind and prediction of subsequent events). 


a2: In our opinion, the most plausible explanation is that Meinsinger had been talking 
directly to Fler. This is entirely consistent with the relationship between the two men revealed in 
the evidence before us. Not only was Meinsinger quite willing to give evidence on behalf of the 
company to the effect that Campbell was a troublemaker whose return to employment would cause 
problems, but also, he was the person contacted by Fler to investigate the grievor’s assertion, at 
the hearing, that she had been returned to an isolated position - even though it was supervisor K. 
Cassonell (and perhaps Boomer) who were involved in that work assignment. Meinzinger, working 
on the day shift, could have no direct knowledge about those matters, yet it was Meinsinger that 
Fler called to find out about the grievor’s situation. Meinzinger was Fler’s “contact’”’ upon whom 
he relied for information. 


53: It is also interesting to note Fler’s reluctance to admit any knowledge of the identity of 
those who had circulated the petition against the union. He said that he had “heard”? by November 
13 about the election of the bargaining committee but he denied any knowledge of who the anti- 
union petitioners were. He said he did not know that Marchand and Meinsinger were the leaders 
of the anti-union petitioners and he only grudgingly admitted that Campbell was a key union sup- 
porter. Yet on November 7, 1985, Mr. Fler had affixed his name on the settlkement document 
beside that of Ms. Campbell (and others) for the union and Meinsinger and Marchand for the 
objecting employees. He obviously knew who the objectors were. His testimony in this regard was, 
quite frankly, a clumsy lie - entirely typical of his evidence, in general. Like his recognition of the 
union, grudgingly given in the face of a section 8 application which was sure to be successful, he 
was dragged reluctantly, to the truth only when confronted with evidence which he could not plau- 
sibly deny. 


54. The culminating incident occurred on November 13, 1985. Fler testified (as we have 
already mentioned) that in the course of numerous discussions with employees, the grievor’s name 
“kept coming up” and ‘“‘knowing the problems I had with Connie” Danny Burns and Mark Mar- 
chand volunteered the rumour about her criminal record. Fler said that since he was always run- 
ning into “‘road blocks” from her, he decided to check her employment application - just as he had 
been tracking her attendance since his return from Korea. The application form contains a ques- 
tion about previous criminal convictions. There was a “No” written in the space provided. Fler 
decided to confront Ms. Campbell with the rumour and the application form to gauge her 
response. He told the Board however that the fact of a criminal record was in itself, quite irrele- 
vant. He made no effort to verify the rumour because, he said, it had nothing to do with her suita- 
bility as an employee. He did take the precaution of having her final cheque and termination docu- 
ments ready - “‘just in case”’. 


aD: The precise contents of the conversation on November 13 are a matter of some dispute. 
It seems to be common ground that the grievor was presented with the application and asked if it 
was accurate. After a cursory examination, the grievor said that it was. She testified that she did 
not appreciate the ‘‘drift” of the conversation, so she just gave the document a quick glance to ver- 
ify that it was hers. Campbell was then asked specifically, about the criminal record and said either 
that she did not write in “No” or could not remember doing so. However according to Jan Rob- 
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erts, what Fler found most distressing was the grievor’s response to his question: ‘“‘do you think I 
wrote it in”. She allegedly said: ‘“‘you could have’. At that, Fler supposedly responded that he 
didn’t want anyone who accused him of such a thing working for the company. Fler testified that 
he felt that he had lost face, and ‘it made me feel like I had to prove myself’. Fler was affronted 
that the grievor would suggest, as he put it, ‘‘as President of the company I would stoop so low as 
to alter a document”’. 


56. Campbell denies that part of the conversation and, according to her testimony, the topic 
of discussion immediately shifted to her work performance, the probationary assessment, and 
Fler’s assertion that she was not “‘Jacmorr material’’. We accept only the latter part of her submis- 
sion on this point. We think that she probably did make some flippant comment such as ‘‘you could 
have’’, and that Fler was angry and thought he was being challenged. However it is important to 
put that comment into perspective. Campbell had no reason to trust Fler or give him the benefit of 
the doubt. She had been unlawfully fired by Boomer who was present during the conversation. 
That termination was described by the company as a lay-off for lack of work, which was obviously 
false. She had been reinstated pursuant to a settlement which the company had not honoured. She 
had been threatened by Boomer with discharge again (a threat purportedly removed after a second 
unfair labour practice complaint, but obviously still on Fler’s mind, since it formed part of his rea- 
son for her later discharge). She had been harassed while on the job. Moreover, (although she did 
not know the details at the time) an inaccurate and misleading evaluation had been produced, and 
her final pay cheque had been prepared, in advance ‘“‘just in case”’ it might be needed. In our opin- 
ion, the grievor can be forgiven for a certain amount of cynicism about the company’s good faith or 
intentions. 


SE Despite the grievor’s discharge, she continued to serve on the negotiating committee 
where, we do not doubt, she was an effective advocate. Ms. Campbell does not have much formal 
education but she is intelligent, well spoken, and, of course, more firmly committed to the process 
of collective bargaining than Meinsinger or Marchand. She was determined to achieve a good col- 
lective agreement for the employees even if it meant that she might appear, to others, to be ‘‘push- 


”” 


Wee 


58. In April, 1986, the company delivered an ultimatum that it would refuse to meet so long 
as the grievor remained on the bargaining committee. Various reasons were advanced for this posi- 
tion. It was said that the grievor was “leaking information” about the bargaining to other employ- 
ees. At another point, the company’s negotiator (who did not give evidence) said that she had 
been counselling employees not to work overtime. The company demanded that she step down 
from the committee until these allegations had been cleared up. The grievor denied the allegations 
and refused to step down. The union threatened to file an unfair labour practice complaint. 


59. The company eventually backed down when it turned out that its accusations were 
totally unfounded. This incident is but another example of the employer’s readiness to jump to 
conclusions, identify Ms. Campbell as the source of its problems or ascribe some improper motive 
to her. It also reveals that union opponents in the plant continued to keep the company informed 
about the grievor’s activities and to pass on any rumour or innuendo which might undermine her 
position. 


60. In direct and cross-examination, Mr. Fler outlined a number of reasons why he consid- 
ered it necessary to discharge Ms. Campbell. Some of these reasons have already been mentioned. 
She was causing “trouble”. She was a ‘“‘road block” to “‘settling down the plant’’. She was ‘‘bother- 
ing people” (about the union). She was ‘‘running around the office creating havoc’”’ (referring to 
the incident described above where she gave a copy of the settlement to an office person). She was 
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not prepared to follow instructions (i.e. the October 28 incident when she went to the cafeteria 
rather than await Fler’s arrival). She had confronted Boomer in the cafeteria - an event which led 
to a disciplinary letter, an unfair labour practice complaint, and a settlement in which the company 
purportedly undertook to remove the disciplinary notation from her record yet now seeks to rely 
upon it. She was untruthful and disrespectful in the discussion on November 13. She had chal- 
lenged Fler’s integrity. 


61. We have considered the evidence. We have considered the company’s submissions. We 
have considered the alleged grounds for Ms. Campbell’s discharge. We have considered the verac- 
ity of the employer witnesses and the plausibility of the reasons advanced for her termination. We 
find that her discharge was motivated in whole or substantial part by a desire to remove her from 
the work place because she was a union adherent, and an active supporter of the employees’ col- 
lective bargaining rights. It was a breach of sections 64 and 66 of the Labour Relations Act, as well 
as the terms of the two previous settlements which included a “‘no reprisal’”’ clause. 


62. It was Campbell who initially mobilized the union supporters. It was Campbell who 
refused to bow to Boomer’s intimidating and grossly illegal conduct - conduct which even the com- 
pany does not now condone. It was Campbell who was the sole union enthusiast elected to the 
negotiating committee on Sunday, November 10, 1985 - just three days before her discharge and a 
week after she had signed the November 7 settlement on behalf of the union. It was Campbell 
who, to the employer’s knowledge had held numerous meetings in her home to encourage employ- 
ees to support the union. It was Campbell who had reminded Fler that the company was not above 
the law. She really was a principle source of ‘‘trouble’’, if by that term one means an employee’s 
assertion of her legal rights or the obligation to bargain collectively. So long as she remained at 
work Fler and Boomer faced a challenge to their previously unfettered managerial prerogatives 
and in their effort to get rid of her, any pretext would do. We find that she was fired because of her 
trade union activity. 


63. We shall deal more fully with remedy later; however, at this point it is necessary to note 
two specific arguments raised by the employer. In urging us not to find an unfair labour practice, 
counsel for the employer asked, rhetorically “what did the employer have to gain?’’, and even put 
that question to Ms. Campbell. Counsel asserted that, having recognized the union, and under- 
taken the process of collective bargaining, there was no “‘reason”’ for the employer to commit an 
unfair labour practice. Counsel further contended (initially at least) that even if the discharge was 
motivated by anti-union considerations, Ms. Campbell should not be reinstated because she was a 
disruptive influence in the plant, and her relationship with Fler, the company owner, and some of 
the other employees was irrevocably poisoned. Eugene Marks and Gary Meinsinger, testified on 
behalf of the employer, to the effect that things ‘‘settled down” in the plant when the grievor’s dis- 
ruptive influence was removed. Their opinion was that the grievor should not be reinstated 
because she might ‘“‘stir things up”’ again. 


64. There are several answers to this. In the first place, the employer recognized the union 
only in the shadow of its its own grossly illegal conduct and a certification application relying on 
section 8 of the Act which was likely to be successful. Even then, the employer awaited confirma- 
tion that the union represented at least fifty per cent of the employees - something that was pru- 
dent from the union’s point of view to protect it from a subsequent termination application (see 
section 60 of the Act). The employer did not honour its first settlement, and despite the settlement 
of a later complaint, which purportedly removed a written reprimand from the grievor’s record 
(concerning the cafeteria incident), that same issue surfaced again in Fler’s reasons for discharging 
her on November 13. The company did not comply with the second settlement either. It fired Ms. 
Campbell because of her union activity. The parties now have a collective agreement (which has 
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twice been challenged by dissenting employees), but almost a year after the seventeen employees 
were terminated, the amount of compensation to which they are entitled has still not been final- 
ized. 


65. In fact, the employer had quite a bit to gain from firing the grievor - as Fler frankly indi- 
cated, although putting a different construction on his motive. The grievor was a leader with cour- 
age and determination not to be bullied or denied her statutory rights. She was the one most 
responsible for mobilizing employee support for the union. She believed that “the law’ would pro- 
tect her. Her removal from the work place would undermine the cohesion of the union supporters, 
encourage and support union opponents, and send a graphic message to employees about what 
happens to those who challenge the employer’s authority or assert their statutory rights. Ms. 
Campbell’s fate would certainly give pause to any employee contemplating union office, a position 
on the bargaining committee or any other union role which would bring him/her to the particular 
attention of the employer. To be identified as a “key union supporter”’ is to court discharge - an 
action which would be abetted and applauded by the anti-union employees. Even if Ms. Campbell 
was ultimately reinstated (as we find she should be) the employer has been successful in keeping 
her out of the plant for more than a year. With the passage of time, employee turnover, the contin- 
uing efforts of the anti-union employees, and the example of what befalls those who support the 
union too vocally, the union’s support has, quite probably, been seriously eroded. 


66. What of the evidence of Marks or Meinsinger that Campbell was a “troublemaker” or 
too “‘pushy”. We give no effect to it whatsoever; nor is it important, in our view, that Fler may 
have “lost confidence” in her, or that there may be some continuing friction between them. An 
unfair labour practice complaint is not a popularity contest. Few employees would ever be rein- 
stated if the Board considered their employer’s reluctance to have them back. 


67. We were also troubled by Marks’ evidence, under oath, that he had accepted the union 
and the collective bargaining relationship when it is perfectly plain (and not disputed by the 
employer) that he has supported two proceedings before this Board attacking the union’s bargain- 
ing rights and the collective agreement. There is nothing wrong with that. There is nothing wrong 
with opposition to the union. Marks would have been more candid to simply admit it, rather than 
making comments which are simply unworthy of belief. His readiness to utter outright lies suggests 
much about the difficulties which the union may have in establishing a viable collective bargaining 
relationship. 


The Cliche Case 


68. Steven Cliche began working for the company in early September 1985. He was 
employed primarily as a press operator, and worked, without incident, until his discharge in mid- 
December 1985. Like the other employee witnesses, he had never heard about any probation peri- 
od. Cliche was fired because of an alleged incident involving a female employee about twice his 
age. Cliche and the employer have quite different views about the gravity of his alleged ‘“‘offence”’. 


69. According to Cliche, he was “‘playing around” one morning and delivered a friendly 
kick to the behind of Amy Hillier, a fellow worker. Hillier told him to ‘‘watch his manners”. He 
apologized for what he described as a “playful nudge” and said that he didn’t mean anything by it. 
The next morning, however, Hillier refused to follow Cliche’s advice about the proper way to carry 
Out a particular work function, prompting Cliche to become annoyed and call her a “fucking idi- 
ot’. In the grievor’s submission these incidents were trivial. The employer’s reaction was out of all 
proportion to the events and was motivated by his support for the union. 


70. According to Jan Roberts, Amy Hillier did not consider it trivial. Roberts testified that 
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Hillier came to her office crying. Hillier declared that she would no longer work in Robert’s 
department and that she did not have to put up with being kicked or sworn at. Hillier threatened to 
quit. Roberts was concerned because Hillier was a valuable employee with many years service. 
Roberts did not want to lose her. 


TAL, Roberts approached Cliche and sent him home ‘pending investigation”. She then 
reported the situation to her superiors. Boomer said that she had done the right thing. Fler said to 
leave Cliche “‘on suspension” and he would take care of the matter. Later, when Cliche phoned 
Roberts he was directed to speak to Boomer. Boomer was unwilling to discuss the matter on the 
phone. Cliche learned of his termination a few days later when he received his final pay cheque 
and separation certificate in the mail. 


We Fler testified (and on this matter we believe him) that he did not approve of what Cliche 
had allegedly done, and sought the advice of Madigan who had been retained to negotiate the col- 
lective agreement. Madigan told him that there were grounds for discharge, and while Fler was not 
sure whether Cliche was a probationary employee, Fler knew that Cliche had not been around very 
long. He did not question the report received from Roberts, investigate further, or ask Cliche for 
his side of the story. He simply directed the office staff to mail Cliche his termination papers. 


qs; Cliche was neither an early nor active union supporter. In early to mid-October he 
attended a union meeting together with fifty or sixty other employees. Boomer stationed himself 
outside the meeting place where, for a time at least, he may have been able to identify some of the 
employees who chose to attend. However, there is no direct evidence to show that Boomer saw 
Cliche nor, if he did, was there any reason for Boomer to believe that Cliche was a particularly 
active union supporter. There was nothing to distinguish Cliche from the other workers who went 
to the meeting. Given Boomer’s willingness during this period to fire anyone thought to be con- 
nected with the union, the fact that Cliche was spared, probably indicates either that Boomer did 
not know that Cliche was at the meeting or attached no particular significance to his attendance. 
Cliche was not fired until two months later and, in contrast to Campbell’s situation, there is no evi- 
dence that he was regarded as a “‘troublemaker”’ or a key union supporter. 


74. This is not to say that Cliche’s discharge was ‘“‘fair’’, or that a termination was the most 
appropriate response in the circumstances. It may well be that Fler should have considered his side 
of the story, or that a discharge was an over-reaction. It may well be that a discharge was ‘‘unjust”’ 
and that the employer’s interests would have been adequately protected and promoted by some 
lesser penalty. But that is not really the point. The question before us is whether the decision to 
discharge Cliche was motivated by his participation in the trade union or other activities protected 
by the Labour Relations Act. We find that it was not. His complaint must therefore be dismissed. 


Remed 


da We have already discussed Ms. Campbell’s case at some length. We have no doubt 
whatsoever that she was victimized because she was identified as a union supporter, but we are not 
entirely sanguine about returning her to a work place in which she will inevitably face the hostility 
of both the employer and those employees who continue to oppose the union. If we are to carry 
out our statutory mandate, we should try to devise a remedy which, insofar as possible, puts Ms. 
Campbell and the union in the position that they would have been in had she not been unlawfully 
discharged and, again, insofar as possible, neutralizes the advantages which the employer may 
have gained by its own unlawful conduct. Those advantages include keeping her out of the work 
place, for a year, while this litigation proceeded and the chilling effect which Ms. Campbell’s dis- 
charge would likely have upon other employees who might fear for their jobs if they were identi- 
fied as union supporters. 
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76. Boomer’s response was heavy-handed and overt. Fler’s response was more subtle and 
specific. The message was the same: employees who supported the union would face reprisals. The 
fact that there was a network of anti-union informers, prepared to report to Fler about the activi- 
ties of their fellow-workers, would only heighten the employees’ apprehensions. In the circum- 
stances, it is difficult to construct a remedy which fully reflects the industrial relations reality, and 
the real possibility that, by its illegal conduct, the employer may well have accomplished its objec- 
tive. There are not very many employees with the fortitude of Ms. Campbell and, in our experi- 
ence, when employees are presented with the choice of renouncing their support for a union or fac- 
ing employer hostility and reprisals, they often embrace the former option. A discreet discharge 
here and there may not even be particularly expensive or uneconomic from a long run point of 
view for (to adopt Boomer’s phrase), a few selective discharges may ‘‘nip the union in the bud” - 
particularly if the employees victimized do not have an inexpensive and expeditious remedy for the 
violation of their statutory rights. They are faced with immediate unemployment and potential 
penury while this Board conducts its hearings and deliberates. It is not a well balanced equation, - 
particularly since the employer’s superior ability to bear the costs of litigation may itself become a 
tactical consideration. 


oe. In order to redress an unfair labour practice complaint which necessarily effects the 
grievor, other union supporters, and the union itself, we make the following declarations and rem- 
edial directions: 


1. We find and declare that the grievor, Connie Campbell, was discharged 
contrary to sections 64, 66 and 89(7) of the Labour Relations Act. We 
find and declare that she was discharged because of her trade union 
activity, not because of any default or culpable misconduct on her part. 
The allegations raised to discredit her were mere camouflage and a pre- 
text to hide the employer’s illegal intentions. 


2. We direct that Ms. Campbell be reinstated in employment forthwith, to 
her former job, or some other job agreeable to her and for which she is 
suited, with full accumulated seniority. 


3. We further direct that Ms. Campbell be compensated, forthwith, for all 
wages and benefits lost, and all other losses sustained by her between the 
date of her termination and the date of her reinstatement pursuant to 
this Board order. Such compensation shall include interest calculated in 
accordance with Practice Note 13 and must be paid, in its entirety, within 
twenty-one (21) days of the release of this decision. If such compensation 
is not paid, in full, or some question arises about the amount owing to 
Ms. Campbell, the present panel of the Board will remain seized and will 
schedule a hearing, on a peremptory basis, if necessary, to deal with the 
matter. We do not want Ms. Campbell to face the same difficulties as 
those employees discharged in October 1985, whose entitlement to com- 
pensation has still not been finally resolved. 


4. For reasons similar to those enunciated in Radio Shack, [1979] OLRB 
Rep. Dec. 1220, affirmed by the Divisional Court at 80 CLLC at para. 
14,016 and again at para. 14,017, the respondent is directed to post 
copies of the attached Notice marked ‘Appendix’ after being duly 
signed by Mr. Fler, the respondent’s representative. Copies of this 
Notice must be posted in conspicuous places on the employer’s premises 
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where they will most likely come to the attention of the employees. Rea- 
sonable steps must be taken by the company to ensure that the said 
Notices are not altered, defaced, or covered by any other material. Rea- 
sonable physical access to the premises must be given to the union so 
that it can satisfy itself that this posting requirement has been and is 
being complied with. 


78. Given Ms. Campbell’s pivotal role in organizing the union and the subsequent uncer- 
tainty, misrepresentation and inuendo surrounding her discharge advanced by the employer and 
certain friendly employee witnesses, we consider it imperative to demonstrate to the employees 
that their employer’s position is not the last word or the only version of the truth, and that they can 
rely upon the Board to conduct an impartial adjudication of their rights. Employees, like Cliche, 
who engage in inappropriate conduct, cannot expect to shield themselves behind the Labour 
Relations Act, but, by the same token, union adherents, like Connie Campbell, cannot be victim- 
ized. To this end, and in order to help dispel any residual questions, concerns, suspicions, or fears 
of the employees, we hereby direct that the employer provide a copy of this decision at its own 
expense to all current employees. A posting of the decision is not enough. An employee who must 
scan a Board decision hurriedly, while at work, will not be able as easily to absorb its meaning and 
hence understand its significance (and his/her legal rights) as an employee who can read the deci- 
sion, at home, in a more relaxed fashion. 


79, In view of the opposition, by Fler and others, to Ms. Campbell’s return, we believe she 
should be accorded certain specific protections lest the employer be tempted to treat the Board’s 
Order in the same way as it treated the previous settlements - purporting to accept them, but, all 
the while, seeking some pretext to remove Ms. Campbell from the work place. We therefore direct 
as follows: 


(1) For the period of two years from the date hereof, the employer must not 
hold any meeting with Ms. Campbell which involves or could potentially 
result in discipline, unless she is first given a full and complete opportu- 
nity to have present, the trade union representative of her choice. 


(2) No discipline or termination shall be imposed upon Ms. Campbell unless 
she, and the union, are advised, in advance, in writing, of the specific 
reasons therefor. 


(3) Ms. Campbell shall be allowed free access to her personnel file in order 
to review any and all documentation contained therein. Such file shall 
contain all material upon which the employer intends to rely in its deal- 
ings with her. 


80. Finally, the Board directs that the respondent and its officers and any person acting on 
behalf of the respondent cease and desist from: 


(a) interfering with the formation selection or administration of the trade 
union; 

(b) refusing to employ, continuing to employ or discriminating against a per- 
son, in any way, because s/he was or is a member of the union or was 
exercising rights under the Act; 


(c) threatening or penalizing employees because they have been or may 
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become members of the union or have or may exercise any rights under 
the Act. 


81. The Board will remain seized in case there is any difficulty implementing any aspect of 
this decision and remedy. 


Appendix 
The Labour Relations Act 


NOTICE TO EMPLOYEE; 


Posted by Order of the Ontario Labour Relations Board 





WE HAVE ISSUED THIS NOTICE IN COMPLIANCE WITH AN ORDER OF THE ONTARIO LABOUR RELATIONS 
RoARD, ISSUED AFTER A HEARING IN WHICH BOTH THE COMPANY AND THE UNION HAD THE OPPORTUNITY TO PRESENT 
EVIDENCE. THE ROARD PANEL HEARING OUR CASE CONSISTED OF A VICE-CHAIRMAN, A RoARD MEMBER 
REPRESENTING EMPLOYERS AND A BOARD MEMBER REPRESENTING EMPLOYEES. THE ONTARIO LABOUR RELATIONS 


ROARD HAS RULED, UNANIMOUSLY, THAT WE HAVE VIOLATED THE ONTARIO LABOUR RELATIONS ACT, AND HAS 
ORDERED US TO INFORM OUR EMPLOYEES OF THEIR RIGHTS- 


THe AcT GIVES ALL EMPLOYEES THESE RIGHTS: 
TO ORGANIZE THEMSELVES; 
To FORM, JOIN, OR HELP ESTABLISH TRADE UNIONS; 
To ACT TOGETHER FOR COLLECTIVE BARGAINING; 
To REFUSE TO DO ANY OF THESE THINGS. 


WE ASSURE ALL OF OUR EMPLOYEES THAT WE WILL NOT DO ANYTHING TO INTERFERE WITH THESE 
RIGHTS- 


[N PARTICULAR 


WE WILL NOT THREATEN OUR EMPLOYEES WITH DISCHARGE OR ANY OTHER FORM OF 
REPRISAL BECAUSE THEY HAVE JOINED A UNION OR WISH A HINION TO REPRESENT 
THEM. 


WE WILL NOT piscRIMINATE, PENALIZE OR DEPRIVE OUR EMPLOYEES OF WORK, 
POSITIONS, OR RENEFITS BECAUSE THEY HAVE SUPPORTED A UNION. 


WE WILL NOT atrempT To GET EMPLOYEES TO INFORM UPON THE UNION ACTIVITIES 
OR SYMPATHIES OF THEIR FELLOW EMPLOYEES. 


WE WILIL NOT REWARD EMPLOYEES WHO INFORM ABOUT THE UNION ACTIVITIES OR 
SYMPATHIES OF THEIR FELLOW EMPLOYEES NOR PENALIZE EMPLOYEES WHO EXPRESS 
THOSE SYMPATHIES- 


WE WILL NOT INTIMIDATE, COERCE, OR PRESSURE EMPLOYEES, IN ANY WAY, INTO 
WITHDRAWING SUPPORT FOR THE UNION. 


WE WILL NOT, IN ANY OTHER MANNER, COERCE, INTIMIDATE OR RESTRAIN ANY OF 
QUR EMPLOYEES IN THE EXERCISE OF ANY OF THEIR RIGHTS UNDER THE AcT. 


IN ACCORDANCE WITH THE RoaRD’s DIRECTION: 


WE WILL IMMEDIATELY RETURN CONNIE CAMPRELL TO HER FORMER JOB, OR SUCH 
OTHER JOB AS IS AGREEABLE TO HER, AND FOR WHICH SHE IS SUITED. 


WE WILL [MME DIATELY PAY COMPENSATION (INCLUDING INTEREST) TO CONNIE 
CAMPRELL FOR ALL WAGES AND BENEFITS LOST BETWEEN NovemBer 13, 1985, WHEN 
THE ROARD FOUND SHE HAD BEEN UNLAWFULLY DISCHARGED, AND HER RETURN TO 
WORK. 


WE WILL NOT IN ANY MANNER WHATSOEVER piscRIMINATE AGAINST, COERCE, 
RESTRAIN, INTIMIDATE OR PENALIZE Ms- CAMPBELL BECAUSE SHE HAS OR MAY. 


EXERCISE HER RIGHTS UNDER THE LABOUR RELATIONS AcT. 


THE ROARD HAS DIRECTED THAT A COPY OF ITS DECISION BE PROVIDED TO ALL OF OUR EMPLOYEES SO 
THAT THEY WILL RE FULLY INFORMED ABOUT THE PROCEEDINGS BEFORE THE ROARD- WE WILL COMPLY WITH THAT 
DIRECTION. 


JACMORR MANUFACTURING LIMITED 


Per: 


This is an official notice of the Board and must not be removed or defacé. 


This notice must remain posted for 60 consecutive working days. 


DATED this 4th day of December - 19 86- 


iS) 


2265-86-R; 2266-86-R; 2267-86-R United Brotherhood of Carpenters and Joiners 
of America, Local 27, Applicant, v. Metro Railing Ltd., Respondent 


Bargaining Unit - Certification - Construction Industry - Certification sought for a single 
all employee bargaining unit to include both employees engaged in construction work away from the 
employer’s premises as well as employees engaged in non-construction work at employer’s factory - 
Separate construction and non-construction units appropriate because there is no common work 
force 


BEFORE: Harry Freedman, Vice-Chairman, and Board Members F. W. Murray and H. Kobryn. 


APPEARANCES: J. David Watson, Frank D’Abbondanza and Frank Rimes for the applicant; Mark 
D. Contini and Dominic Donato for the respondent. 


DECISION OF THE BOARD; December 18, 1986 


ile These are three applications for certification made by the applicant, one of which may 
be described as an “‘industrial’”’ application (Board File No. 2265-86-R), and the other two may be 
described as construction applications (Board File Nos. 2266-86-R and 2267-86-R). 


oe When the hearing convened in this matter, counsel for the applicant advised the Board 
that it sought certification for a single all employee bargaining unit to include both the employees 
engaged in construction work away from the respondent’s premises as well as the employees 
engaged in non-construction work at the respondent’s factory. 


3: After receiving the submissions of counsel, the Board recessed and then returned and 
delivered the following oral ruling: 


These are three applications for certification in which the applicant seeks to 
represent all of the employees of the respondent. The respondent is engaged 
in the manufacture, sale and installation of wooden railings, primarily for 
new home construction. Almost 99 per cent of the respondent’s product is 
installed in new homes by its own employees. The installation of those rail- 
ings is, in Our opinion, clearly work that comes within the definition of con- 
struction industry set out in section 1(1)(f) of the Labour Relations Act and 
the employees who perform that work are employees in the construction 
industry within the meaning of section 117(b) of the Act. While the respon- 
dent may be in the manufacturing business, it is also an employer in the con- 
struction industry when it is engaged in the installation of railings in new 
home construction, pursuant to section 117(c) of the Act. 


Counsel for the applicant submits that one bargaining unit, comprised of 
both construction and non-construction employees is appropriate for collec- 
tive bargaining. Alternatively, counsel submits that if we find a construction 
unit appropriate, then the shop employees are commonly associated with the 
on-site construction employees who install the railings. The respondent con- 
tends that there should be a separate shop bargaining unit and construction 
bargaining unit. 


The respondent employs shop employees who are engaged in the manufac- 
turing of the railings and also employs installers who perform the construc- 
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tion work. Some installers will, on occasion, perform shop work and some 
shop employees may occasionally be engaged in on-site work. There is com- 
mon supervision among the employees, although the on-site employees gen- 
erally work without direct supervision. 


All employees, both shop and installation employees report for work at the 
respondent’s premises to punch in and punch out. The installation employees 
drive to the job sites from the respondent’s premises in the morning and 
return in the evening. 


The Board’s approach to bargaining unit determinations in this kind of situa- 
tion was succinctly set out in Dominion Paving Ltd., [1981] OLRB Rep. 
Octii370' at 1371: 


“In instances where an employer engages in both construction and non-construction 
activities, the Board’s general practice is to group its employees into separate con- 
struction and non-construction bargaining units. However, where an employer 
engages in both construction and non-construction operations simultaneously using 
the same work force, the Board will on an application under the general provisions of 
the Act describe a bargaining unit which encompasses both operations.” 


[emphasis added] 


In this case there is not a common work force. Ten of the respondent’s 
employees do exclusively shop work and six employees do almost exclusively 
the on-site work. The metal bender, one of the six construction employees 
who was primarily involved in installation, also spends a minority of his total 
work time in the shop. The remaining four employees, one of whom is being 
trained for on-site work, spend the majority of their time in the shop, with a 
trainee metal bender spending more and more time in on-site work. 


In our opinion, the employees engaged in the installation work are a discrete 
group of employees of the respondent who perform work in the construction 
industry. Those shop employees of the respondent who commonly perform 
installation work on site also come within the definition of employee in sec- 
tion 117(b) of the Act. 


The employees who perform shop work only do not come within the defini- 
tion of employee in section 117(b) since they are not commonly associated in 
work with the on-site employees. 


Therefore, we find that the shop employees constitute an appropriate bar- 
gaining unit and the construction employees may constitute one or two 
appropriate bargaining units. The Board hereby leaves the preliminary 
determination of the precise description of the appropriate bargaining unit to 
the parties who can meet with a Labour Relations Officer to review the 
description as well as all other outstanding matters. 


[Balance of decision omitted: Editor] 
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1635-85-R The Canadian Union of Public Employees, Applicant, v. Metropolitan 
Separate School Board, Respondent, v. Ontario Public Service Employees Union, 
Intervener #1, v. Ontario English Catholic Teachers Association, Intervener #2 


Certification - Practice and Procedure - Reconsideration - Employer requesting Board 
reconsider its direction that employer provide copies of its employee lists to the union prior to the 
next hearing date - Whether labour relations officer need be present when union examines list 


BEFORE: Owen V. Gray, Vice-Chairman, and Board Members W. H. Wightman and W. F. Ruth- 
erford. 


DECISION OF THE BOARD; December 1, 1986 


Ie This certification application was filed October 2, 1985. The applicant union sought cer- 
tification for a bargaining unit limited to ‘‘full-time” Heritage Language Instructors. The respon- 
dent contended that the bargaining unit would not be appropriate unless it consisted of all of its 
Heritage Language Instructors. On the first day of hearing, we expressed concern whether any unit 
limited just to Heritage Language Instructors was appropriate. After two subsequent days of hear- 
ing covering the contentions of the parties about Heritage Language Instructors and, at our 
request, evidence concerning the respondent’s employment relations with all of its other unorgan- 
ized employees, we reserved our decision on the composition of the appropriate bargaining unit. In 
a decision dated September 9, 1986 [[1986] OLRB Rep. Sept. 1259], we determined that the 
appropriate bargaining unit in this case is not as originally described in either the union’s Appli- 
cation or the employer’s Reply, but would include all instructors (that is, persons who teach but 
are not teachers as defined by the Education Act) regularly employed for more than ten hours per 
week. 


Ue Our finding with respect to the composition of the appropriate bargaining unit - that is, 
the description of the sorts of employees who are to be included in the unit - was not sufficient to 
dispose of this application. We still have to determine the identities of all persons who were actu- 
ally employed in that unit as of the application date in order to then assess, from membership evi- 
dence filed, whether the percentage of those employees who were members of the applicant at the 
relevant time is sufficient, having regard to section 7 of the Labour Relations Act, to warrant either 
a representation vote or outright certification. The lists which had been prepared and filed by the 
employer and were examined by the union before our hearings began had dealt only with Heritage 
Language Instructors. As a starting point for identification of the persons employed in the unit we 
had since found appropriate, we needed new lists from the employer, naming the persons it claims 
were employed in that unit on the application date. Accordingly, in our decision of September 9th 
we ordered that the respondent prepare and file such lists prior to the continued hearing date, 
which was to be set by the Registrar. 


3. As the bargaining unit we had found appropriate included persons in a range of job cat- 
egories whom the union had not sought to organize, we thought it unlikely that the applicant could 
responsibly determine and state its position with respect to the accuracy of the employer’s new lists 
on the continued hearing date without having some time prior to that date to study the new lists 
and make any necessary enquiries. Accordingly, in our decision of September 9th we ordered that 
the respondent deliver copies of these new lists to both the Board and the union within three weeks 
of that date or at least one week prior to the next hearing date, whichever was the earlier. 
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4, In the last paragraph of a letter to the Registrar dated October 1, 1986, counsel for the 
respondent said this: 


I also note in paragraph 33 that the Board has directed M.S.S.B. to provide the lists of employ- 
ees to the applicant trade union. This seems to run counter to the Board’s normal practice with 
respect to employee lists and was not a matter that was raised before the Board during the hear- 
ing. Before our client is required to comply with that part of the Board’s direction, I would 
appreciate an opportunity to address the Board on this point. 


By letter dated October 3, 1986, the Registrar responded as follows: 


With respect to the last paragraph of your letter, I am directed to ask whether you are request- 
ing reconsideration of the Board’s direction that copies of the lists be provided to the union 
before hearing. If you are, your attention is directed to Practice Note 17 ({[1985] OLRB Reports 
March) and particularly paragraph 2, and you should file the material required by that para- 
graph within ten days. I am advised that any submissions with respect to reconsideration of the 
subject direction should address the Board’s decision in McDonnell-Ronald Limousine Service 
Limited, [1985] OLRB Rep. Jan. 1, Board of Education for the City of York, [1985] OLRB 
Rep. May 797 and Scarborough Board of Education, [1986] OLRB Rep. Mar. 361 as well as the 
decision of the Nova Scotia Supreme Court in Nova Scotia Michelin Employees’ Local 1699 of 
the Canadian Labour Congress v. Nova Scotia Labour Relations Board et al., 86 CLLC 414,009. 


a). By letter filed with the Board on October 16, 1986, counsel for the respondent 
requested that the Board reconsider its direction that the respondent provide copies of its new lists 
to the union prior to the next hearing date, which had by then been scheduled for October 24th. 
By decision dated October 17, 1986, we dismissed that request and directed that the Registrar 
forthwith dispatch to the union and its counsel copies of the new lists which the respondent had 
filed with the Board on October 8th. 


6. The request for reconsideration began with this observation: 


My client has, of course, no objection to the applicant examining the employee list at an appro- 
priate point so that the applicant can determine whether it wishes to make any challenges to the 
list. 


There can be no serious doubt that an applicant trade union has a legal right to examine the list of 
employees filed by the employer. An employer’s contrary argument prompted a thorough exami- 
nation of that question, and of the Board’s practice with respect to disclosure of such lists, in the 
majority decision in Airline Limousine, [1985] OLRB Rep. Jan. 1 (reported as McDonnell-Ronald 
Limousine Service Limited, at 9 CLRBR (NS) 67 and 85 CLLC 416,018), which made the follow- 
ing observations: 


12. On an application for certification, when any issue arises concerning the employee list or the 
composition of the bargaining unit, the Board’s longstanding practice is to determine the bar- 
gaining unit description, then permit the applicant union to review the list so that it can identify 
and particularize any challenges. If the union does not request to see the list or question its 
accuracy, the Board will proceed on the basis of the information contained therein without the 
necessity of formal proof. But nothing in the Act or the Rules makes that employee list “confi- 
dential’, nor is it easy to see where the Board would get the authority to withhold information 
upon which it planned to act, and which was so clearly necessary to its determination. The rec- 
ords of a trade union relating to membership have been accorded specific statutory treatment, 
as have other documents revealing employee wishes with respect to union representation. (See 
section 111 of the Act). Section 111 was passed to reverse judicial decisions requiring the prod- 
uction of such documents revealing employee preferences. (See: Globe Printing Co. v. Toronto 
Newspaper Guild [1951] O.R. 435; [1952] 2 D.L.R. 302; [1953] 3 D.L.R. 561.) Maintaining the 
confidentiality of a union’s membersiwp records helps to protect employees from unlawful 
reprisals by those employers who do not accept the legitimacy of their right to join a union or 
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engage in collective bargaining. However, there is no similar provision prohibiting or restricting 
disclosure of the list of employees said to be, or found to be, in the bargaining unit. 


13. It is not difficult to understand why the employee list is revealed. It would be a little curious 
if a trade union were to be granted a certificate because it had established the requisite level of 
support in the bargaining unit described generally, but left the hearing without a precise under- 
standing of the basis on which its application succeeded. On a more basic level, when even a 
simple certification case involves a comparison of the union’s membership evidence with a list of 
employees in the bargaining unit, and there are statutorily prescribed consequences flowing 
from that calculation (a vote, outright certification, or dismissal), the union must be entitled to 
the employee list if it is to participate in the hearing in a meaningful way. How else can it prop- 
erly protect and advance the rights of its members? How else can it determine whether the 
employee list is accurate and correct or whether through error, inadvertence, or improper intent 
the list of employees said to be in the bargaining unit is inaccurate? Now, of course, there may 
not be very many cases where an employer intentionally misrepresents the number of employees 
in the bargaining unit. But, as we have already noted, the speed with which the employer must 
respond to the certification application, the potential complexity of the issues, and the inevitable 
exercise of judgment will often result in the production of a list which, at least arguably, is not 
sufficient for the purpose of making the determinations required under sections 6 and 7 of the 
Act. 


14. In our view, there is no sound basis for denying a trade union the opportunity to review the 
employee list and, in practice, the union has always been given that opportunity. If a question 
arises concerning the list the union has never been denied an opportunity to review it. Nor is 
there any good reason why it should not make a copy or take notes, so that it can pursue its 
inquiries, on its own time. We do not think that it makes sense to draw a distinction between 
reviewing the list and taking a copy, simply because the latter might assist a union in preparing 
its case or gathering information which could well result in a withdrawal of a challenge. It would 
be odd to structure a system in such a way as to reward union Officials with a good memory, and 
multiply the difficulties in large bargaining units where there is the greatest potential for error or 
misjudgement; and we can only speculate about how a court would respond to this ‘‘hide and 
seek” approach to litigation, in which critical assertions of fact may be revealed or reviewed, but 
not copied, lest the party asserting those facts lose some tactical advantage attributable to the 
other’s ignorance. Adversarial attitudes are prevalent enough in our collective bargaining sys- 
tem, without elevating them to the status of principles governing the process by which employ- 
ees acquire the right to bargain collectively through a union of their choice. If, in the course of a 
certification application, a union is entitled to review the list - as we find that it is - it is our view 
that the union should be entitled to make a copy, and, again as a practical matter, a union has 
always been accorded the right to make a list of all unfamiliar names for the purpose of chal- 
lenge and investigation. 


In short, the Board is obliged by the rules of natural justice to provide an applicant union with 
access to the information in the employer’s lists before it acts on that information in making any 
determination which affects or determines that union’s rights. (See also Extendicare Diagnostic 
Services, [1981] OLRB Rep. Aug. 1134 at 8 and Nova Scotia Michelin Tires Employees’ Local 1699 
v. Nova Scotia Labour Relations Board 86 CLLC 414,009 (N.S.S.C.) at page 12,053.) 


a. Having sensibly conceded the union’s right to see the new lists it has filed, the respon- 
dent’s request for reconsideration goes on: 


In my submission, however, such examination should take place in the presence of a Labour 
Relations Officer for the reasons detailed by Board Member Ronson in his dissenting decision 
in McDonnell-Ronald Limousine Service Limited 85 CLLC page 14,120. At page 14,126, Mr. 
Ronson sets out the O.L.R.B.’s general policy, and the reasons therefor, with respect to the 
examination of employee lists in the following manner: 


“1, I disagree with my colleagues. If the applicant wishes to examine lists of employee 
names then it should be done in the presence of a Labour Relations Officer. That is 
the only way that abuse of the Board’s procedure can be prevented and is the only 
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way that employers can be assured that their lists will not be used by the union for 
organizing purposes. 


2. The reasons for my dissent have been the reasons for the Board’s policy concerning 
these lists since the creation of the Board. They remain as valid now, as they were 
then.” 


There have been only a few exceptions to the general policy, those exceptions being set out in 
the O.L.R.B. decisions mentioned in your letter of 3rd October, 1986. 


Counsel goes on to submit that the majority decision in McDonnell-Ronald Limousine Service 
Limited, supra, which directed that the applicant trade union be given a copy of the lists, “turns 
very much on its own unique facts.’’ He emphasises the complexity of the “‘list”’ issues in that case 
by contrast with a ‘‘simple certification application’, which we take counsel to implicitly suggest 
that this case is. From these submissions we take it counsel would have us conclude that the major- 
ity in Airline Limousine would have adopted and approved the approach described in the dissent- 
ing member’s decision had it been a simple case. We think not. 


8. Originally, the practice or “policy’’ referred to in the dissenting opinion in Airline 
Limousine was related to another early practice, which was that the Board’s own forces would 
always be deployed to investigate the accuracy of an employer’s list whenever the union asked that 
it do so. This investigation was conducted by an “‘examiner’’, a position since supplanted by that of 
a ‘“‘Labour Relations Officer.’’ The linkage between the union’s examination and the examiner’s 
inquiry appears from the following extracts from Gaytown Sportswear, [1965] OLRB Rep. May 
118 (in which an inquiry into the accuracy of the lists is referred to as an “‘inquiry into the composi- 
tion of the bargaining unit’’): 


At the hearing of the application on April 23rd, the union challenged the accuracy of the res- 
pondent’s claim that there were 43 persons in the bargaining unit. In this respect the applicant 
claimed that there were only 31 persons in the unit. 


It has for some time past been the practice of this Board in such cases as the present, to author- 
ize the examiner to inquire into the composition of the bargaining unit and not to impose any 
limitations on his authority in that respect. Moreover, the Board has not required the union to 
particularize its challenges at the hearing before it. The main reason for this practice is that the 
union usually does not have access to the employer’s list of employees and is, therefore, not ina 
position to know or to particularize its challenges until it is made aware of the names and job 
classifications of the employees on the list at the examiner’s hearing. Depending upon the 
nature of the challenges then made, many different issues of fact and law can and do arise, e.g., 
whether a certain employee was employed on the date of the application, his terms of absence 
and recall, whether he worked for the respondent employer or some other employer, whether 
he was a person exercising managerial functions, whether he worked in a particular location and 
thereby fell within the description of the unit, whether his duties and responsibilities were such 
as to bring him within an excluded category etc. Often, of course, new issues also arise during 
the course of the inquiry before the examiner from the answers given by the witnesses. It is 
obvious that any inquiry into the composition of a bargaining unit resulting from a challenge to 
the list is in many respects essentially of an exploratory nature from the point of view of the 
union. 


The linkage is revealed again in Livingston Wood Manufacturing Limited, [1967] OLRB Rep. Feb. 
877: 


3. The applicant has referred to an alleged refusal by the respondent to provide it with a list of 
employees coming within the proposed bargaining unit. The Board’s policy in this regard has 
been that during the course of the hearing before the examiner on the matter of the list of per- 
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sons within the bargaining unit the representative of the applicant is to be permitted to examine 
the examiner’s list containing the names of the employees of the respondent within the proposed 
bargaining unit. At the conclusion of the hearing the list is to be retained by the examiner. 


These decisions suggest that the Board normally withheld the lists from the union’s scrutiny until 
after the union had challenged the list and requested that an examiner inquire into its accuracy. 
The “normal” approach was described differently, however, in Dependable Caterers Limited, 
[1961] OLRB March 457 at 459: 


While normally, the applicant union does not obtain a copy of the respondent’s list of employ- 
ees, the Board’s practice does afford an opportunity to a union which challenges it to check the 
list in the presence of the employer and a representative of the Board. If the applicant union is 
not satisfied with the contents of the list, it is entitled to make representations to the Board and 
to ask that an examiner be appointed to enquire into the composition of the bargaining unit or 
the duties and responsibilities of particular employees. 


9. In any event, at a time when any list controversy invariably became the subject of an 
examiner’s inquiry, the union’s examination of the lists when the inquiry began was seen as the 
point at which the issues to be dealt with by the examiner were first delineated. The following pas- 
sages from Sudbury Memorial Hospital, [1974] OLRB Rep. Dec. 871 illustrate that point: 


2. On September 12th, 1974, the Board appointed an examiner to inquire into the composition 
of the bargaining unit and the lists of employees thereon. In due course the examiner convened 
a meeting of the parties and at the first meeting of the parties commenced the proceedings by 
showing the applicant the lists of employees in Schedules A, B, and D, filed by the respondent. 
The respondent objected to this manner of proceeding. That objection was overruled by the 
Examiner and the inquiry continued. Before dealing with the Report of the Examiner herein, 
we propose to comment on the objection by the respondent to that manner of proceeding. The 
actual objection of the respondent is that the examiner “without consultation with or agreement 
from the respondent and without specific instructions from the Board gave copies of Schedule 
A, B and D to the applicant union for their perusal and verification.” ... 


3. We fail to see why the procedure adopted by the Examiner in this matter is contrary to either 
established practices or contrary to the Act as suggested by the respondent. Indeed, the proce- 
dure adopted by the Examiner has been used for many years by the Board’s examiners when 
certain areas of the lists of employees are in dispute. It is, of course, necessary for both sides to 
know the position of the other side before the actual issues in dispute before the Examiner can 
be delineated. Thus, when the examiner shows the lists of employees in the various schedules to 
an applicant trade union, this is simply a method of conveying the respondent’s position on the list 
of employees to the applicant trade union. To suggest that this can be done in some other way is 
simply not practical. The objection of the respondent to the procedure adopted by the examiner 
is therefore denied. 


[emphasis added] 


10. Although the language of the dissenting opinion in Airline Limousine implies that the 
policy it refers to has been invariable in both content and application, that is not so. As appears 
from the decisions quoted above, older cases are not consistent about the precise stage of the pro- 
ceedings at which the applicant was ordinarily given access to the information in the lists. While 
the decision in Dependable Caterers Limited, supra, said that the union would check the list in the 
presence of the employer’s representative, the Board’s later decision in Extendicare Diagnostic 
Services, supra, held that the union could review the lists in the absence of any employer represent- 
ative. There is at least one reported decision from the 1960’s in which, in circumstances different 
from those of this case, the Board directed that copies of employee lists be sent to an applicant 
union by mail together with a request that the union advise the Board whether it challenged the 
lists: Paul Girard Co. Ltd. , [1966] OLRB Rep. Sept. 411. 
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ig The dissenting opinion in Airline Limousine stated that an applicant’s examination of 
the employee lists must take place in the presence of a Labour Relations Officer because this will 
prevent abuse of the Board’s process and assure employers that their lists will not be used by the 
union for organizing purposes. The majority decision in that case addressed those points this way: 


15. It might be said that providing the union with a list of employees gives it an advantage not 
only in the particular application under review, but also in some later application. It might be 
said that a union should not have the “‘tactical advantage” of knowing the parameters of the bar- 
gaining unit, or the identity of the employees in it, for the purposes of approaching them at 
some later time to see whether or not they wish to be represented by a trade union. The list 
might be ‘“‘abused”’; moreover, a calculating union might apply for certification simply to obtain 
the list for a future campaign. If an employer knew that a union would receive a copy of the 
employee list, the employer might be tempted not to respond to the certification application, or 
to make an incomplete response. Finally, it might be said that it is “unfair” that a union be per- 
mitted to know who the employees are, and the employer is not permitted to know precisely 
which of those employees have opted to support the union. 


16. No doubt there is some basis for these concerns, but in our view they are overstated. First, 
from a practical point of view, some two-thirds of all bargaining units have less than forty 
employees so that a mere perusal will be sufficient to generate an accurate list. It is only in 
larger bargaining units where a copy of the list gives the union the opportunity for future advan- 
tage, but is is precisely in those larger bargaining units that there is greater margin for error by 
one party or both, and a greater need for a list to identify and investigate the areas of dispute. 
Employers who believe they may benefit from filing an inaccurate or incomplete reply can do so 
now, and that fact in itself suggests that a union should have a copy of the list so it can evaluate 
its position. But the fact is that employers do not usually certify as accurate what they know is 
not, and unions do not usually file frivolous applications merely for discovery purposes. What 
does happen quite frequently are innocent errors by the employer, or an innocent miscalculation 
by the union as to the contours of the bargaining unit and the number of employees in it. Should 
the Board’s process be abused, it has ample authority to deal with the problem. 


We agree that the Board has ample authority to deal with any abuse of its process. Abuse of 
process can be prevented by making it clear that such authority will be exercised in an appropriate 
case. Hence, the presence of the Labour Relations Officer is not the only means of preventing 
abuse of a process which gives the union access to the employer’s lists only for the purposes of the 
certification application in respect of which they are filed. Indeed, we are unable to understand or 
explain how the mere presence of a Labour Relations Officer during an examination of the lists 
could itself restrict the use thereafter made of the information thereby acquired. The presence of 
the Labour Relations Officer is not the only way to prevent abuse. Furthermore, it does not seem a 
particularly effective way to prevent abuse at all. 


12: As we have already noted, the practice of having the union examine the lists in the pres- 
ence of an examiner was a concomitant of the practice of invariably appointing an examiner to 
inquire generally into the accuracy of the list whenever the union asked that that be done, without 
having the union first identify its challenges or the basis for them. This approach created its own 
potential for abuse - one which the Board once treated as the inevitable consequence of its policy, 
as the follow passage from Vail’s Systems Company Limited, [1966] OLRB Rep. Aug. 308 illus- 
trates: 


1. ...a number of meetings were convened by the Examiner and certain investigations carried 
out by him. The applicant has alleged that certain persons ought not to be included in the list of 
employees furnished by the respondent. The respondent now requests the Board to rule that the 
applicant must give particulars of these allegations. 


2. In its application, the applicant stated that there were approximately 40 persons in the bar- 
gaining unit which it proposed. The respondent in the schedules to its reply listed the names of 
some 65 persons. The respondent has advised the Board that of 50 persons still employed by it 


PIS 


in the bargaining unit, the union has challenged 43. The applicant, we are advised, alleges that 
20 of these persons exercise supervisory functions, that 17 were not in the employ of the respon- 
dent at the time of the application for certification, and that 6 do not perform work within the 
bargaining unit. It may be observed that by this reckoning the applicant’s own estimate of the 
number of persons in the bargaining unit was grossly in error. 


3. The Board is concerned that its processes and the rights of all parties not be abused by the 
making of allegations without foundation. Where, however, a claim is made that the list of 
employees is not correct, the Board has no alternative but to conduct its usual inquiry through an 
Examiner as has been done in the instant case. Where the Examiner has, as in the instant case, 
investigated the records of the employer, the applicant should be entitled to present evidence to 
contradict that which the Examiner has examined. In the instant case the Board directs that the 
Examiner call for examination those persons whose names appear on the list of employees fur- 
nished by the respondent and who the applicant claims were not in the employ of the respon- 
dent on the date of the making of the application. In these proceedings, examination and cross- 
examination shall be limited to the issue whether these persons were in the employ of the res- 
pondent on the date of the making of the application. 


[emphasis added] 


It must be observed that the practice described in Gaytown Sportswear, supra, and other decisions 
encouraged the making of allegations without regard to the firmness of their foundations, because 
it was only by making unparticularized challenges to the employer’s position on this relevant issue 
that the union could get particulars of the employer’s position. 


3. Practices and policies of the Board have changed since the creation of the Board. The 
position of examiner has evolved into that of the Labour Relations Officer, which has a greatly 
expanded role in promoting of settlement of matters before the Board, including matters arising in 
the many new areas of jurisdiction which have been conferred on the Board since the 1960’s. While 
an examiner’s report on an inquiry once consisted of the examiner’s personal summary of the viva 
voce evidence heard, a Labour Relations Officer’s report on an inquiry now includes a full tran- 
script of all viva voce evidence received on the matters in dispute, without comment or summary 
by the officer. To that extent, at least, the inquiry process has become more cumbersome and less 
expeditious. The Board’s approach to the processing of certification applications has also changed. 
The Board’s attempts to resolve an application now commence before any formal hearing begins. 
If an application is not disposed of through the new (relative to the date of the Board’s creation) 
pre-hearing “‘waiver program’”’ described in the Board’s Practice Note No. 12, then (ordinarily) a 
Labour Relations Officer is assigned to and does meet with the parties on the morning of the 
scheduled hearing date, without there having been any formal Board order authorizing the officer 
to make any particular inquiry and before any formal hearing begins. The officer’s role at this stage 
is purely consultative and mediative. If the parties reach agreement on a description of the appro- 
priate bargaining unit, as they often do, the officer then permits the union to review the employee 
lists. By contrast with the Board’s earlier practice, the union is then expected to be ready to partic- 
ularize its challenges and articulate the basis for them as best it can when the matter proceeds to 
hearing, which will ordinarily occur, if at all, later that same day. Similarly, the employer is then 
expected to articulate the basis for its position on those aspects of the list which have been identi- 
fied as contentious during this pre-hearing meeting with the officer. When the matter does come 
on for hearing later in the day, the Board may call on a party to justify any request that an officer 
be appointed to conduct an inquiry by articulating the facts which the party says would be revealed 
by such an inquiry. When an officer is to be appointed, the Board has been increasingly concerned 
that the subject matter and scope of the inquiry be defined and delineated as far in advance as pos- 
sible and with all possible particularity. Indeed, the Board has the same concern about the issues 
which may remain to be dealt with in its own hearings. 


1740 


14. There are always limitations on the extent to which issues in a certification application 
can be defined in advance of hearing. In the case of disputes over the identify of persons employed 
in the appropriate unit at the relevant time, the possibility of defining or even ascertaining the 
positions of the parties on the hearing date is greatly limited by the fact that the union ordinarily 
has no notice of the employer’s position before the hearing date. There is only so much an appli- 
cant union can do to define and narrow the issues in a matter of minutes after learning what they 
are. Even if the union comes fully prepared for any eventuality — able to particularize its chal- 
lenges and even address then with evidence available to be called that day — proceedings may still 
be delayed by the employer’s inability to respond to challenges asserted at hearing. That problem 
occurred in Martin Muhr Investments Inc., (Board File No. 0236-86-R, unreported decision dated 
May 16, 1986), for example, where a union’s detailed challenges to a list it first saw that day could 
not be dealt with because counsel for the employer was not prepared to do so and was unable to 
contact anyone who could instruct him on the employer’s answer to the union’s allegations. There 
the Board noted: 


In his own defense, counsel [for the respondent] observed that he had not known before the 
date of the hearing that there was any challenge to the list. While we do not accede to the appli- 
cant’s request that we make a critical note about the respondent’s inability to get instructions 
with respect to the applicant’s challenges, we do note (as we did in the course of the hearing) 
that this difficulty would have been avoided had the respondent’s lists been provided to the 
applicant in advance of the hearing, so that it could, in turn, review those lists and give the res- 
pondent advance notice of the challenges it proposed to make. 


This was by no means the first time that the Board has commented on the adverse effect on the 
Board’s processes of the current delays in informing an applicant union of the employer’s position 
on the list; for another example, see Oaklands Regional Centre, [1984] OLRB Rep. June 855 at 10. 


LIS) While the four cases referred to in the Registrar’s letter may or may not be the only 
recent reported decisions in which list disclosure was a point of contention, they are certainly not 
the only ones in which a trade union has been given a copy of an employee list or seen one in the 
absence of a Labour Relations Officer. Employers and employer counsel unfamiliar with Board 
practices often seem surprised when a Labour Relations Officer offers or is offered to supervise the 
union’s review of what could only be described in any other forum as a pleading. Counsel and 
employers familiar with the historic practice have dispensed with it when its observance would 
delay matters. 


16. Because applicant unions (and interested employees) do not ordinarily see the respon- 
dent employer’s lists before the first hearing date, scheduled hearing time and the time of other 
parties and potential witnesses is regularly and systematically wasted on the first scheduled hearing 
date, while the union and anyone else with an interest in the issue do what they could have done 
more effectively before the hearing: review the list and make whatever inquiries are necessary to 
take a considered position on the accuracy of the list. Often there is not time to make the necessary 
inquiries, so the union simply challenges every name about which it is uncertain; the hearing is 
then adjourned and a fresh hearing date is set or an officer is appointed to make inquiries, in either 
event introducing delays and adding cost which might both have been reduced or eliminated had 
the union been given both the opportunity and the obligation to review the lists in advance of the 
scheduled hearing date. When a panel has become seized, the inability to make effective use of 
scheduled hearing time is even more critical, because of the increased difficulty of rescheduling a 
hearing before any particular panel at an early date. 


7. Both before and since the creation of this Board, the general trend in the courts and 
other adjudicative tribunals has been toward adopting practices and procedures which encourage 
or force early and complete pre-hearing disclosure of each party’s case to the opposite parties, so 


1741 


as to promote the settlement or narrowing of the issues to be tried, to enhance the quality of 
preparation and, hence, presentation of the evidence and argument on issues which remain to be 
tried and to achieve, by these and other means, a more efficient and effective use of the public 
resources devoted to dispute resolution. It should come as no surprise to anyone that the same 
trends should occur in the evolution of this Board’s practices and policies. Those practices and pol- 
icies are subject to critical examination from time to time, as they must be, in light of experience, 
the level of the Board’s resources and the competing demands made on those resources. Any 
change in or departure from existing practice which would facilitate and encourage a narrowing of 
issues and better preparation for hearing by the parties without any significant increase in demand 
on Board resources is a change or departure which will attract the Board’s serious consideration. 
Any contention that such a change should not be made for fear that the new procedure may be 
abused must be closely scrutinized, along with the implicit notion that the current procedure effec- 
tively prevents otherwise likely abuses and does not itself harbour the potential for abuse. 


18. We need not decide in this case whether this Board should adopt, as several other 
Canadian jurisdictions have, the practice of sending copies, or requiring the employer send copies, 
of employee lists to the union prior to the first scheduled hearing date. The considerations which 
might support such a change have been recited here to show why a simple invocation of Board 
practice without reference to any concerns grounded in the particular circumstances of this case 
was not found a compelling reason to delay giving notice to the union of the case to which it must 
respond until a Board employee is available to supervise the reading of something the union is 
entitled by law to read. In any event, there can be no doubt after Airline Limousine Service 
Limited, supra, that the proper approach to the timing and manner of disclosure of employee lists 
is open to consideration on a case by case basis. We were of the view when we gave our direction 
that it was appropriate for the reasons noted in paragraph 3 hereof. We remained of that view after 
considering the respondent’s reconsideration request. Accordingly, we dismissed the respondent’s 
application for reconsideration as we have noted in paragraph 5 hereof. As will be apparent, we 
made that decision in the interest of expediting these proceedings, having concluded it was unnec- 
essary to direct that a Labour Relations Officer participate in the union’s review of the new lists 
before the scheduled continuation date. 


1343-86-OH John O’Neill, Complainant, v. David Williams, Audrey Michell and 
The North Halton Association for the Mentally Retarded, Respondents 


Health and Safety - Whether supervisor having status to bring complaint under s.24 of 
OHSA - Complaint dismissed for failure to provide adequate particulars 


BEFORE: Patricia Hughes, Vice-Chairman, and Board Members D. H. Blair and W. F. Ruther- 
ford. 


APPEARANCES: L. H. Rosen, R. W. Kuszelewski and John O'Neill for the complainant; J. A. 
Roffey and D. Williams for the respondents. 


DECISION OF THE BOARD; November 28, 1986 


iB This is an application under section 24 of the Occupational Health and Safety Act (‘‘the 
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Act’’) in which John O’Neill contends he was dismissed by the North Halton Association for the 
Mentally Retarded (‘“‘the Association’’) because he tried to enforce the Act. 


2 The hearing into this matter began on October 14, 1986. At that time (reflecting its 
Reply), the Association raised three preliminary objections to our hearing this case: it submits that 
“supervisors” are excluded from the remedial provisions of the Act and thus O’Neill does not have 
status to bring an application under section 24 of the Act; it argues that we should dismiss the 
application on the basis of timeliness; and it requests that we dismiss the application for failure to 
provide particulars under section 72 of the Board’s Rules of Procedure. 


a: We first heard submissions with respect to the contention that supervisors do not have 
status to bring an application under the Act. Counsel for the Association depended on the wording 
of the Act, including the definition of “‘supervisor’’, “worker” and “‘trade union’, the inclusion of 
“person” in certain provisions, the reference to ‘‘a worker” in certain provisions and on the alloca- 
tion to supervisors and workers of different responsibilities and obligations under the Act to sup- 
port her contention that supervisors do not have status under section 24. She argued that if ““work- 
er’ includes ‘‘supervisor’’, supervisors could claim worker status and avoid obligations under the 
Act. Furthermore, there was nothing unusual in a supervisor not having the same remedies as a 
worker. She stated that there was no jurisprudence on this issue, but referred us to Tecumseh 
Products of Canada, Limited, [1985] OLRB Rep. Jan. 123 in which this argument had been raised. 
However, the Board did not decide that issue because it dismissed the complaint on the basis of 
delay. We considered the submissions of counsel and were not persuaded that they lead to the con- 
clusion that supervisors do not have status. Furthermore, in our view, it is more consistent with the 
intent of the legislation that supervisors have the opportunity to make applications under section 
24 than that they do not. We accordingly ruled orally that Mr. O’Neill, whether or not a supervi- 
sor, has status to bring a complaint under section 24 of the Act. (Mr. O’Neill’s representative took 
the position that Mr. O’Neill was not a supervisor because he could not hire or fire; he appeared 
not to understand that at this point, that was not the issue before us. We note that the definition of 
“supervisor” does not make reference to hiring and firing and believe it inappropriate to import 
definitions developed under the Labour Relations Act into terminology under the Occupational 
Health and Safety Act, as we were urged to do by Mr. O’Neill’s representative, except as specified 
under the legislation. In light of our decision on this point, we did not hear evidence with respect 
to whether Mr. O’Neill was in fact a supervisor within the meaning of the Occupational Health and 
Safety Act.) 


4. We now set out more fully the reasons for our conclusion that supervisors have status to 
make complaint under section 24 of the Act. 


5: Under section 1.26 of the Act, “‘supervisor”’ is defined as ‘ta person who has charge of a 
work place or authority over a worker’. Section 1.29 defines ‘““worker” as ‘‘a person who performs 
work or supplies services for monetary compensation’. A supervisor does perform work or sup- 
plies services for monetary compensation. Thus, while the language could have been clearer, (for 
example, the phrase ‘‘authority over other workers” might have been used in section 1.26), in our 
view, supervisors are subsumed under the category “‘worker”. The definition of “trade union” 
under section 1.27 “includes an organization representing workers or persons to whom this Act 
applies where such organization has exclusive bargaining rights under any other Act in respect of 
such workers or persons’. More generally, it is defined by reference to the definition of trade 
union under the Labour Relations Act. It does not have to represent all persons to whom the Act 
applies and therefore the fact that a union may not represent supervisors does not mean that for 
purposes of occupational health and safety, a supervisor may not also be a worker. 
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6. Supervisors and workers are given different responsibilities under the Act. Thus when a 
worker is also a supervisor, his or her duties are set out under section 16. Non-supervisory workers 
are subject to the duties enumerated in section 17. 


ue Certain sections refer to “‘person”’. Where these terms are used, they may refer to per- 
sons who are at the work place, but do not have worker status, supervisory or non-supervisory. For 
example, section 25(1) refers to “‘a person [who] is killed or critically injured from any cause at a 
work place”’. Such persons do not have a remedy under section 24 of the Act. Only workers, super- 
visory Or non-supervisory, have status under section 24. However, such persons may contravene 
the Act and be subject to the penalties under section 37 (for example, section 25(2) states that “no 
person”’ shall “interfere with, disturb, destroy, alter or carry away any wreckage, article or thing at 
the scene of or connected with the occurrence’’). 


8. In our view, the wording of the Act can be reasonably interpreted to give supervisors a 
right to a remedy under section 24 of the Act. This interpretation is more consistent with the policy 
considerations underlying the Act than the exclusion of supervisors would be. We can conceive of 
no justification for not giving supervisors the right to refuse to work where working conditions are 
unsafe. We therefore confirm our oral decision in this matter. 


Mr. O’Neill was fired on February 4, 1986 and filed this complaint on July 31, 1986. The 
Association contends that this delay of approximately six months is excessive and warrants dis- 
missal of the complaint. We did hear evidence with respect to why Mr. O’Neill did not file his com- 
plaint until July 31, 1986. However, in light of the decision we reach below on the failure to file 
particulars, it is not necessary for us to rule on the issue of delay and we do not do so. 


10. The respondent wrote to Mr. O’Neill on September 10, 1986, requesting particulars of 
his complaint. Although Mr. O’Neill had in fact sent a letter to the respondent indicating his view 
that the respondent knew all the facts, expressing a concern that the respondent was trying to 
“trick [him] into making a procedural error’, but also stating that he would “‘rehearse” the respon- 
dent if necessary, the respondent had not received it by the date of the first hearing. We gave the 
complainant and his representative some time to discuss with the respondent the matter of partic- 
ulars and to provide them during the first day of hearing. This exercise proved to be totally futile. 
The complainant’s representative did not appear to understand what was expected in the way of 
particulars. Accordingly, we gave the complainant until October 21, 1986 (a date agreed to by the 
parties) to provide the respondent with particulars as follows: 


the specific dates on which he had raised safety matters; the specific matters 
involved; the specific individuals with whom these matters were raised; the 
specific provisions of the Act which he claims he was trying to enforce. 


We emphasised to the complainant that our role was not to determine whether the employer had 
contravened the Occupational Health and Safety Act, but to determine whether the complainant 
had been terminated for attempting to enforce compliance with the Act. We informed the com- 
plainant that he would be permitted to provide particulars only with respect to the two specific 
issues which he had raised in his complaint. These were stated in the complaint to be as follows: 


1) On or about October, 1985 the Complainant sought to improve the safety arrange- 
ments of the vans transporting clients. 


2) On or about January, 1986 the Complainant sought to enforce engineering controls 
standards regarding the toxic fumes from the shrink wrap operation including those 
set out in section 145 of Regulation 692 under the Occupational Health and Safety 
Act. 
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ils A second day of hearing (October 31, 1986) had been scheduled for cross-examination 
on the matter of delay. Mr. O’Neill had filed within the time provided a document purported to be 
the particulars ordered by the Board. However, the document referred to sections of the Act and 
of Regulation 692 having no relevance whatsoever to the complainant’s original allegations and did 
not appear to contain reference to provisions which did relate to those allegations (except section 
145 of Regulation 692). Mr. O’Neill had a new representative at this time and he acknowledged 
that these “particulars” would not be of assistance to the respondent. It would not have been inap- 
propriate to have dismissed the complaint at this time, since Mr. O’Neill had failed to provide the 
particulars ordered by the Board and requested by the respondent on September 10, 1986. How- 
ever, we gave the complainant and his new representative a period of time during the hearing to 
set out the particulars relating to the specific allegations in the complaint, in accordance with our 
oral order of October 14, 1986. The material produced by the complainant did not satisfy the 
Board’s order to provide particulars pursuant to section 72 of the Board’s Rules. We were not pre- 
pared to afford Mr. O’Neill any more time to refine this “material”? and accordingly, we orally dis- 
missed the complaint for failure to provide adequate particulars under section 72 of the Board’s 
Rules. 


12 Counsel for the respondent asked for costs for the first day of hearing since a period of 
time had been required to deal with the matter of particulars which the respondent had requested 
on September 10, 1986. We decline to deviate from the Board’s normal practice of not awarding 
costs, particularly since the respondent was unsuccessful in its objection to our proceeding on the 
basis that supervisors do not have status under section 24 of the Act. 


13: Our oral dismissal of this complaint is hereby confirmed. 


1977-85-U Labourers’ International Union of North America, Local 183, Com- 
plainant, v. Olympia & York Developments Limited, c.o.b. as Olympia Floor & 
Wall Tile Co., and Joe Schochet, Respondents 


Discharge for Union Activity - Unfair Labour Practice - Chief union organizer dis- 
charged on day of certification hearing - Organizer terminated solely for his threatening behaviour 
and racist remarks - Complaint dismissed 


BEFORE: Judge R. S. Abella, Chairman, and Board Members J. A. Ronson and S. O’ Flynn. 


APPEARANCES: L. A. Richmond, M. O’Brien and M. Kevins for the complainant; John C. Mur- 
ray and J. Schochet for the respondents. 


DECISION OF THE BOARD; December 4, 1986 


te The complainant union alleges that the respondent violated sections 64, 66 and 70 of the 
Labour Relations Act by firing Michael Kevins for union activities. The respondent denies the alle- 
gations and claims that Kevins was fired for his threats of violence and anti-semitic remarks in the 
course of the organizing campaign. 


2 The hearing lasted several days. Five witnesses were called, four by the respondent and 
one, Kevins, on behalf of the complainant. As in most cases of this nature, much turns on a ques- 
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tion of credibility. Having observed the witnesses carefully and upon reviewing the evidence, we 
find the respondents’ evidence to be more credible than that of the applicant, whose evidence 
through Kevins we found to be inconsistent and unreliable. 


3: The application for certification was received and the Notice to Employees was posted 
by the respondent on October 15, 1985. The terminal date was October 22, 1985. On Friday, 
November 1, 1985, Joe Schochet, a Vice-President of the respondent, attended at the Ontario 
Labour Relations Board for the certification hearing and, based primarily on the information he 
learned that day, made the decision to fire Kevins. In the afternoon of November 1, 1985, Scho- 
chet gave instructions that Kevins’ employment be terminated forthwith. 


4, On the way to the Ontario Labour Relations Board hearing on November Ist, Schochet 
learned from Nick Bilias, an employee subpoenaed to the certification hearing by the company, 
that Kevins had told another employee, Gary Lochhead, that anyone who signed both a union 
membership card and the petition opposing the union would get “hooked’’. Bilias explained to 
Schochet that “hooked”’ was a boxing term for punching. Schochet immediately drove back to the 
plant to speak to Lochhead. Lochhead confirmed the contents of the discussion and advised Scho- 
chet that threats were also made to another employee. In addition, he told Schochet that Kevins 
had made anti-semitic remarks during the organizing campaign. 


oi The day before the hearing, Bilias had also told Schochet that the major theme of the 
organizing campaign was “to get the Jews’’. Bilias said comments attributed by employees to Kev- 


ins during the campaign included ‘‘the fucking Jews’’, “‘we got the fucking Jews by the balls’’, and 
“we’ve got to get the fucking Jews’’. All these comments were confirmed by Lochhead. 


6. When Schochet attended at the Board hearing, he met two employees who, from Octo- 
ber 18th until the terminal date, had circulated a petition opposing the certification drive. These 
employees, Joseph Sapirman and Michall Prokopets, told Schochet of their encounters with Kevins 
during the organizing campaign. The essence of what they told him is set out below. 


L. Sapirman, a 17 year old employee who had been with the company for two months 
prior to the certification drive, was approached on October 15th by Kevins with whom he had pre- 
viously had a casual and not unfriendly acquaintanceship. Kevins accused him of being a spy 
because he was Jewish, and told Sapirman that if he wanted to prove he was not a spy, he should 
sign for the union. According to Sapirman, Kevins’ tone was forceful and threatening. He was both 
surprised and hurt by the comments and was so frightened by them that he stayed away from work 
the next day. 


8. Sapirman knew that Kevins’ nickname at work was ““The Animal” and therefore wor- 
ried about Kevins’ remarks to him. He contacted a lawyer and got legal advice. Eventually he 
decided to start a petition opposing the union. 


SF On October 18th, Kevins approached Sapirman and said ““There’s a Jew named Jacob 
Fine trying to break up the union. If he comes over to you, come tell me”. Sapirman was 
“shocked”’ by the remark. Fine was a Vice-President of the respondent, a friend of his father’s, 
and the man through whom he got his job. 


10. Later the same morning, Sapirman enlisted Prokopets to assist him in circulating the 
petition. They were standing near one of the warehouse entrances at an intersection when Sapir- 
man saw Kevins coming towards him at a high speed and in reverse on a fork-lift truck. Sapirman 
stood frozen in fear and with no place to move, as he watched Kevins stare at him and drive the 
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truck towards him. The truck stopped abruptly about a foot away from Sapirman. Kevins took the 
petition from Sapirman and marked “F.U.” on a signature line. 


il As a result of these events, and because swastikas appeared on the door of and inside 
the men’s washroom at the plant, Sapirman and Prokopets went to the police to try to lay charges, 
but were told they had insufficient grounds to lay a complaint. On October 23rd, Sapirman 
requested a transfer out of his area because he was afraid for his safety. The reason he gave for the 
request was merely ‘“‘personal reasons”. Until he told Schochet at the November Ist Ontario 
Labour Relations Board hearing about the events, he never discussed the threats or anti-semitism 
with anyone at the warehouse except Prokopets. He did, however, file a complaint with the 
Ontario Labour Relations Board against Kevins and others dealing with the threats (Board File 
No. 1898-85-U). 


12; Prokopets had been an employee of the company for 8 years. He confirmed for Scho- 
chet at the November Ist hearing what Sapirman had said about the fork-lift incident and how 
frightened he was. He told Schochet he thought he was “‘finished’’. Prokopets also told Schochet 
that on October 21st, Kevins drove towards him on a fork-lift truck brandishing a large piece of 
wood in what Prokopets felt was a threatening gesture. He expressed to Schochet his concern for 
his safety and reinforced it by mentioning an anonymous call he received at home during the 
organizing campaign from someone threatening to “break his head open” if he kept collecting sig- 
natures. Prokopets told Schochet he thought the caller was Kevins but he was not certain. Until 
November 1st, he complained to no one in management about the incidents. 


1B Presented with what he called ‘‘a mosaic” from Sapirman, Bilias, Prokopets and Loch- 
head, Schochet concluded that the theme of the certification drive organized by Kevins was “Let’s 
get the fucking Jews”. The combination of Kevins’ threats of violence and his anti-semitic remarks, 
both of which Schochet found “‘reprehensible and disgusting’, made Schochet decide to terminate 
him. On November 1st he told the union’s counsel and the union representative at the Board hear- 
ing what he intended to do and why. 


14. After the hearing, Schochet returned to the warehouse and spoke to another employee, 
Richard Kaminski. Schochet asked him if he had heard anything from Kevins about the union, 
company and Jews. Kaminsky told Schochet that when Kevins initially approached him about join- 
ing the union, Kaminski expressed concerns that a strike would result in replacement workers. 
Kevins replied that no one would be getting in, even if he had to “‘bust heads”. Kaminsky also told 
Schochet that after Sapirman had started circulating the petition, Kevins had asked him for the last 
names and addresses of Sapirman, Prokopets and Fine but would not say why he wanted the 
information. Kaminsky refused to give more than the last names because he assumed from Kevins’ 
tone that he wanted to go to their houses and beat them up. He was also concerned, he stated, 
because of Kevins’ nicknames ‘““The Animal” and “‘The Werewolf’. 


iley As for the anti-semitic remarks, Kaminsky told Schochet that Kevins had said to him 
“Fucking Jews” and ‘‘Get the Jews by the balls” in the course of the organizing campaign. Kamin- 
sky said he assumed Kevins was talking about the Reichmanns who, he said, most people knew 
were the company’s owners and were Jewish. 


16. Schochet made his final decision to terminate Kevins after his conversation with Kamin- 
sky. He left instructions that when Kevins arrived for work on Monday, he should be told that he 
was terminated and could come and speak to Schochet about it if he so wished. 


iA Kevins did not come to see Schochet Monday, but called him at home later that eve- 
ning. They made arrangements to meet the next morning in Schochet’s office. The next morning, 
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Kevins asked Schochet in his office for his pay and separation slip. Kevins did not ask why he was 
fired nor did Schochet tell him. Schochet assumed, since he had told the union’s lawyer and staff 
representative why he would be firing Kevins, that Kevins knew the reasons from them. Moreover, 
he stated that even if Kevins had denied the allegations, based on the conversations with the five 
employees he spoke to - Bilias, Lochhead, Kaminsky, Sapirman and Prokopets - he would have 
fired him anyway. 


18. Schochet stated that he was aware of the probability that Kevins would bring a com- 
plaint to the Board over his termination, but felt that the corroboration of five employees pre- 
sented “overwhelming” evidence of the threats of violence and anti-semitism, conduct he consid- 
ered “hooliganism” and could not tolerate. He stated categorically that Kevins’ termination had 
nothing to do with his union activity. Schochet had extensive and a largely positive relationship 
with the union he regularly dealt with on behalf the company in Quebec and had never before 
experienced the anti-semitism Kevins freely expressed. 


19. Kevins had been an employee of the respondent since December 1984. His work perfor- 
mance was adequate and he received two raises in his first year. There is no doubt that he was the 
chief union organizer. He organized the certification drive because of certain monetary and per- 
sonnel grievances with the company, concerns he expressed to Schochet over a privately arranged 
lunch on October 27th, 1985. He admitted in evidence that he referred to ‘‘fucking Jews” but 
claimed it was not meant as racist, but was simply a way of referring to management. Kevins stated 
that he did not feel the term was derogatory or offensive, and would never use it around people 
who would have thought it offensive. He stated, for example, that he would never say it to Scho- 
chet because he would be afraid of, and indeed expect a termination of his employment for saying 
it. Kevins said he was hot-tempered and had a short-fuse and a bad mouth, but that the language 
was ‘““common for guys my age” and was the way he has always communicated. When he said 
“We’ve got the fucking Jews by the balls”, he stated that he meant the union had enough cards to 
get certified. When he accused Sapirman of spying because he was Jewish, he said he knew Sapir- 
man was Jewish but was “‘thrown for a loop”’ by the petition and his ‘‘head was spinning”’ in anger. 
He denies that he threatened Sapirman with the fork-lift truck or Prokopets with the piece of 
wood. 


20. Counsel referred us to the following cases which we reviewed: DeVilbiss (Canada) 
Limited, [1975] OLRB Rep. Sept. 678; Hallowell House Limited, [1980] OLRB Rep. Jan. 35; 
Honest Ed’s Limited, [1985] OLRB Rep. Nov. 1609; The Ontario Educational Communications 
Authority, [1976] OLRB Rep. Nov. 721; Pop Shoppe (Toronto) Limited, [1976] OLRB Rep. June 
299; J. Pascal Inc. , [1985] OLRB Rep. July 1075; Du Pont of Canada Limited, [1961] OLRB Rep. 
Jan. 360; International Wallcoverings, [1983] OLRB Rep. Aug. 1316; FAG Bearings Limited, 
[1978] OLRB Rep. Jan. 76; Valdi Inc., [1980] OLRB Rep. Aug. 1254; Whitby Boat Works 
Limited, [1968] OLRB Rep. Apr. 96; Himmelman v. King’s-Edgehill School, 7 C.C.E.L. 16 
(N.S.T.D.); John T. Hepburn Ltd., [1985] OLRB Rep. Jan. 75; and Cadillac Fairview Corp. Ltd., 
[1982] OLRB Rep. Sept. 1262. 


21; The issue before us is whether the termination of Kevins was motivated solely by what 
Schochet learned about Kevins’ conduct or whether it was motivated even in part by the fact that 
Kevins was the key union organizer or indeed for any anti-union reasons. We are satisfied on the 
totality of the evidence that the termination was based solely on what Schochet had learned from 
five employees about Kevins’ threatening and anti-semitic behaviour. Schochet’s evidence, which 
we found to be entirely credible, was that he was extremely disturbed by the danger to the work- 
place from the potential violence and the articulated racism. We have no difficulty in accepting 
Schochet’s explanation that he was attempting to protect his workforce from threats of violence 
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and intolerable anti-semitism and that Kevins’ status as a union organizer played no part in his 
decision. We are satisfied that Schochet, as soon as he became aware of Kevins’ actions and words, 
and had an opportunity to investigate and verify them, made the decision to terminate only on 
those bases and for the purpose of protecting the workplace from such flagrant misconduct. 


DD. On the basis of the evidence before us and for all the foregoing reasons, we are satisfied 
that the respondent employer has discharged its burden of proof under section 89(5) of the Act by 
establishing that Kevins was terminated solely for his threatening behaviour and racist remarks and 
that his union activity formed no part of the basis for his discharge. The complaint is therefore dis- 
missed. 


2232-86-R Ontario Public School Teachers’ Federation, Applicant, v. The Ottawa 
Board of Education, Respondent 


Practice and Procedure - Pre-hearing Vote - Party requesting pre-hearing representation 
vote by mail must provide reasons - Board suggesting guidelines to determine question of the num- 
ber, location, and hours of operation of polls for vote of occasional teachers 


BEFORE: Owen V. Gray, Vice-Chairman, and Board Members J. M. Stamp and C. A. Ballentine. 


DECISION OF THE BOARD; December 10, 1986 


i This is an application for certification. 
De The applicant has requested that a pre-hearing representation vote be taken. 
Sh It appears to the Board on an examination of the records of the applicant and the rec- 


ords of the respondent that not less than thirty-five percent of the employees of the respondent in 
the voting constituency hereinafter described were members of the applicant at the time the appli- 
cation was made. 


4, Having regard to the agreement of the parties, the Board directs that a pre-hearing rep- 
resentation vote be taken of the employees of the respondent in the following voting constituency: 


all occasional teachers employed by the respondent in its elementary panel in 
the City of Ottawa, save and except employees in bargaining units for which 
any trade union held bargaining rights as of November 4, 1986. 


For the purpose of clarity, the term ‘“‘occasional teacher” in this description of the voting constitu- 
ency has the meaning assigned to it by clause 1(1)31 of the Education Act, R.S.O. 1980, c. 129, as 
amended, and an employee who does not have the qualifications of a “teacher” as defined by 
clause 1(1)66 of that Act does not fall within that description. 


a: All employees of the respondent in the voting constituency on the 24th day of Novem- 
ber, 1986, who have neither voluntarily terminated their employment nor been discharged for 
cause between the 24th day of November, 1986, and the date the vote is taken will be eligible to 
vote. 
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6. Voters will be asked to indicate whether or not they wish to be represented by the appli- 
cant in their employment relations with the respondent. 


de When the parties met with the Labour Relations Officer (““LRO’’) appointed in this 
matter pursuant to the usual order, the respondent asked that any pre-hearing representation vote 
herein be conducted by ‘“‘Mail In Vote” . The LRO suggested that the respondent reduce its sub- 
missions on this point to writing and forthwith file them with the Board. In its consequent letter to 
the Board dated December 2, 1986, the respondent says that at the aforesaid meeting the LRO 


“indicated that it was no longer the policy of the Labour Board to entertain applications for 
Mail In Votes and that any request by the Ottawa Board would surely be rejected. If it is possi- 
ble to have a Mail In Vote this would still be preferred.” 


It is not the policy of the Board that it will not entertain requests that a representation vote be con- 
ducted by mail. The LRO’s invitation to file submissions was inconsistent with her having said 
there is such a policy. We assume that the respondent misunderstood what was said. What the 
LRO would have said is that it is no longer the Board’s policy to conduct pre-hearing representa- 
tion votes by mail-in ballot as a matter of course in applications involving occasional teachers. The 
reasons for that change were explained in the Board’s decision in Halton Roman Catholic Separate 
School Board, [1986] OLRB Rep. July 962. 


8. In that decision, the Board concluded that the admittedly significant differences 
between occasional teacher employment and employment in other bargaining units with which this 
Board deals did not preclude the Board’s conducting representation votes at polling stations as it 
ordinarily does, nor, indeed, did they favour use of a mail-in ballot over the usual procedure. As 
the Board noted with respect to other sorts of employees who are not at work on a daily basis: ‘“‘an 
otherwise unnecessary trip to their work place is not thought to be too much effort to expect from 
employees who wish to have their wishes taken into account in representation matters.’’ The Board 
went on: 


14. As counsel notes, occasional teachers ordinarily have several potential work places. Presum- 
ably, a central location (or locations) can be identified such that the effort required to travel to 
it (or one of them) is not substantially different from the effort which might be involved in tra- 
velling to work on a teaching assignment. Apart from the fact that there are more of them as a 
percentage of the total, those occasional teachers not actually at work at such a central location 
are in no different position from that of employees in other contexts who are not at work on the 
day of a vote, with this exception: some of them may have occasional teaching assignments at 
locations other than the central location which might prevent them from attending a poll con- 
ducted during their working hours. This problem, too, occurs in other contexts - with truck driv- 
ers, for example, and other employees whose work duties take them away from the otherwise 
logical polling place during working hours. The answer in those circumstances has been to 
ensure that the polls are open at times outside those work hours, so that employees in that posi- 
tion may also attend and cast their ballots. 


15. It seems to us that resort to something resembling the Board’s ordinary vote procedure need 
not require that polls be conducted in every school, nor would that disenfranchise individuals 
who could be described as actively interested in employment as an occasional teacher, if polls 
are open both during and outside the ordinary hours of work of occasional teachers. It would, 
however, require of nearly all eligible voters that they make an effort roughly equivalent to the 
effort involved in attending at work, in order to cast a ballot. 


The Board concluded: 


Unless specifically addressed in the decision directing the vote, the method of voting in cases 
involving occasional teachers should be a matter for the Registrar. The Board’s policy that 
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notice of the vote be given by mail to eligible voters and that the names and addresses of those 
voters be given to the applicant are unaffected by this decision. 


we In the face of the Board’s decision in Halton Roman Catholic Separate School Board, 
supra, a party who asks that a pre-hearing representation vote be conducted by mail must offer 
some reason why, in the circumstances of its case, the Board or the Registrar should depart from 
the usual practice. The respondent’s letter offers no reasons for its request. In connection with the 
question of the number of polling stations which would be required if its request were rejected, the 
respondent observed that: 


. a large number of occasional teachers working in Ottawa live outside the City and are 
required to travel long distances. This includes teachers from Quebec as well as the cities of 
Gloucester, Nepean, Orleans, Oxford Station, Kanata, Manotick, etc. Some teachers travel 
upwards of 40 kilometers to reach their supply teaching assignments. Furthermore, as this is cas- 
ual employment, many teachers use public transportation or car pools. We believe it is unrea- 
sonable to require these teachers to travel significantly out of their way in order to reach a poll- 
ing station. Therefore, the Ottawa Board felt that in establishing the number of polling stations, 
a minimum of nine would be required ... 


The letter goes on to suggest nine schools as locations for polling stations. According to the LRO’s 
report on her meeting with the parties, the applicant has said that three polling stations would be 
sufficient. 


10. The number, location and hours of operation of polling stations are normally matters 
which are referred to the Registrar for determination. The above-quoted passages from the 
Board’s decision in Halton Roman Catholic Separate School Board, supra, suggest certain guide- 
lines for the determination of these questions when the voting constituency consists of occasional 
teachers. These are: 


1) The number and location of polling stations should be sufficient to 
ensure that the average voter who is actively interested in employment as 
an occasional teacher need not travel significantly farther to vote than he 
or she could reasonably be expected to travel to take up an occasional 
teaching assignment. 


2) The hours of operation of polls should be set so that voters who may be 
engaged on occasional teaching assignments on the day of the vote at 
schools where polls are not located have a reasonable period of time out- 
side teaching hours during which to travel to a poll and cast their ballots. 


We see no reason to direct that the pre-hearing representation vote herein be conducted by mail, 
and no reason to address ourselves to the question of the number, location and hours of operation 
of polls. Those and all other matters relating to the taking of the representation vote are referred 
to the Registrar pursuant to Rule 68 of the Board’s Rules of Procedure for determination by him in 
accordance with his usual practice and the guidelines referred to in the previous paragraph. 


Dot 


0466-84-M The Bricklayers, Masons Independent Union of Canada, Local 1, 
Applicant, v. The Masonry Contractors’ Association of Toronto Inc. and Parent 
Masonry Limited, Respondents 


Construction Industry Grievance - Employer and MCAT bound by two collective agree- 
ments with applicant union - Employer violating collective agreements by failing to remit dues, wel- 
fare payments, etc. - Collective agreements containing guarantee by MCAT on all monetary provi- 
sions - Guarantee not enforceable - Union failing to exhaust other remedies against employer 


BEFORE: R. A. Furness, Vice-Chairman, and Board Members H. Kobryn and W. H. Wightman. 


APPEARANCES: Maureen Farson and John Meiorin for the applicant; David R. Rothwell, Joe De 
Caria and William Jahn for The Masonry Contractors’ Association of Toronto Inc.; no one for Par- 
ent Masonry Limited. 


DECISION OF THE BOARD; December 19, 1986 


{. The applicant has referred a grievance concerning the interpretation, application, 
administration or alleged violation of two collective agreements to the Board for final and binding 
determination. 


Z: The applicant requested leave of the Board to amend the style of cause by adding 
“Early Spring Investments Limited” as a respondent in this reference. After considering the repre- 
sentations before it, the Board ruled that it would give the applicant the option of either (a) pro- 
ceeding against the two named respondents (because the Board would not add ‘Early Spring 
Investments Limited” as a respondent without notice of this reference from the Board) or (b) seek- 
ing an adjournment so that the applicant might make a written request to add “Early Spring 
Investments Limited” as a party respondent. The applicant elected to proceed without adding 
“Early Spring Investments Limited” as a party respondent. 


>. There was no dispute that Parent Masonry Limited (‘‘Parent’’) and The Masonry Con- 
tractors’ Association of Toronto Inc. (the ‘“‘Association’’) are bound by two collective agreements 
with the applicant. The collective agreements became effective on May 31, 1982, and remained in 
effect until May 31, 1984. One collective agreement covered bricklayers, stonemasons and their 
apprentices. The other collective agreement covered bricklayers’ assistants. 


4, In February of 1984, the applicant grieved that Parent had failed: 


(a) to remit welfare payments and welfare reports to the applicant from May 
1983 to February 1984 and ongoing in contravention of article 24 of the 
collective agreements; 


(b) to remit union dues and assessments with a list of the names and 
amounts corresponding to those dues and assessments from May 1983 to 
February 1984 and ongoing in contravention of article 25 of the collec- 
tive agreements; 


(c) to pay the additional charges required under article 26 of the collective 
agreements in respect of untimely payments of union dues and welfare 
payments from May 1983 to February 1984 and ongoing; 
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(d) to pay travelling time in accordance with article 14 of the collective 
agreements to employees working in Zone 2 from July 1983 to Septem- 
ber 1983, inclusively; 


(e) to make time cards and records of hours worked for each employee 
available to the applicant pursuant to article 5B of the collective agree- 
ments; and 


(f) to pay employees properly and to make proper welfare and union dues 
checkoff payments in violation of articles 9, 10, 14, 18, 24 and 25 of the 
collective agreements. 


Articles 5B, 9, 10, 14, 18, 24, 25, 26 and 28 of the collective agreements state: 


5. _B) Each Contractor shall furnish his employees with a time card and record the hours 
worked by each employee and after payment the Employer will keep such records at 
least a period of twenty four months in accordance with Section 11 of the Ontario 
Employment Standards Act. Such records shall be made available to the Union if a 
dispute arises. 


9. PAYMENT OF WAGES 


A) Pay period shall not exceed 7 calendar days. All wages shall be paid during work- 
ing hours. 


B) When paid by cheque, the employee shall receive same not later than 4:00 p.m. on 
Thursday. 


C) When paid by cash, payment made no later than 4:00 p.m. Friday. 
10. HOLIDAYS AND VACATION WITH PAY 
A) Vacation pay shall be paid at the rate of 10% of gross wages earned. 


B) All vacation pay is to be paid in the month of July as prescribed by Federal and 
Provincial regulations, except those cases regulated by Article #18. 


14. TRAVELLING EXPENSES 


For the purpose of travelling expenses, all the area of Ontario is to be divided in three 
zones. 


A) Zone 1: The City of Toronto to the boundary line mentioned on Zone 2 
below, no travelling expenses. 





B) Zone 2: $12.00 per day is to be paid out beyond the east boundaries of 
Highway 12 at the Lakeshore then North to the Town of Myrtle, then west 
to the Township of Claremont and Stouffville then continuing further west 
to the Township of Oak Ridges using the King Side Road as a boundary 
line to the Town of Bolton, then in a southerly direction to the Township of 
Victoria then Georgetown and Spyside to Milton, then using Highway #25 
as the westerly boundary line follow that boundary in a southerly direction 
to the Lakeshore. To and using the outer boundaries of the connecting 
Highways in a direct line of Hamilton, Guelph, Barrie, Lindsay and Osha- 
wa. Where a zone boundary line passes through a built up area, the outer 
limits of the built up are shall be deemed to be within the zone. 
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C) Zone 3: All the area beyond Zone #2, the travel expenses shall be paid at 
$25.00 per day. 


D) TRAVELLING TIME WILL BE PAID WEEKLY, PROVIDED: 





1) The designated crew must be able to function. 
2) | The crew must remain on job site until 11:00 a.m. 


3) Contractor or foreman has the option to send a crew home 
before 11:00 a.m. due to inclement weather. 


18. LAY-OFF NOTICE AND QUITTING 








A) One hour’s advance notice shall be given and paid for whenever men are dis- 
missed. Termination of employment shall take place at the end of the regular working 
day, except for incompetency. Employees will be permitted to leave the job one-half 
hour after notice is given, in order that they may catch street cars or buses before the 
rush hour on account of the difficulty of carrying their tools on crowded cars and bus- 
ess 


B) Wages receivable shall be paid within 24 hours. Unemployment Insurance Separa- 
tion Certificate and Vacation Pay not given to the employee at the time of severance 
shall be sent by registered mail within 72 hours. 


C) Any employee who voluntarily leaves his employment shall have his wages, Unem- 
ployment Insurance Separation Certificate and Vacation Pay by the next regular pay 
day. 


24. WELFARE 


The parties hereto agree that the Welfare Plan presently in existence shall continue. 
The amount of monies to be paid by the Employers into the Welfare Fund shall be 
95¢ per hour earned for each Journeymen, Bricklayer and Stonemason employee 
(Bricklayer Assistant Employee) covered by the bargaining unit. The Welfare Report 
and remittance shall be paid on or before the 15th of the month following that month 
for which contributions are earned. 


The Union shall have the option to apply portions of wages of this agreement to 
implement and extend the members’ benefits and will notify the Employers to make 
such deductions and remit such amounts as are required in accordance with this 
agreement. Upon the exercise of the option by the Union, the wage rates will be auto- 
matically amended accordingly. 


25. CHECK-OFF 


A) The Employers shall deduct from the pay of each employee covered by this agree- 
ment, from the first pay of each month, such Union dues and assessments as estab- 
lished by the Union and shall remit same with a list stating therein names and 
amounts from whom deductions were made and shall forward same to the Secretary 
Treasurer of the Union not later than the 15th of that month, this not to include col- 
lections of arrears of Union dues. 


B) The Employers agree to require all present employees to become members of the 
Union in the following manner: 


1) Each Employer shall supply the Union with a list of the names 
of his employees within ten (10) days of the signing of this agree- 


ment. 


2) The Union shall return the list of employees to the Employer 


1754 


noting therein those employees who are not members of the 
Union. 


3) The Employers shall require that each employee who is not a 
member of the Union shall become a member within forty-eight 
(48) hours, upon receipt of the returned list. 


C) Whenever any member of the Employers has no Bricklayers in its employ, the 
Union must be notified in writing of such before the 15th of each month as long as 
this condition may exist. 


26. PENALTIES 


A) Any Employer which fails to remit monies required in accordance with Article 24 
(Welfare) and Article 25 (Check-Off) by the 15th of the month will be assessed a 
charge of 1% on the money owing. If any such Employer has failed to make the same 
remittances by the end of the month in which they became due, an additional charge 
of 2% of the monies owing will be assessed. 


B) If after exhausting the grievance procedure, and [sic] Arbitration Board has issued 
a decision making a finding of a violation of Articles 8, 9, 10, 14, 24, 25A of this 
agreement, the violating party shall be liable to pay a penalty of $500.00 to the other 
party as well as a further penalty of 10% of any monies owing by that party to the 
other party. 


28. GUARANTEE 


Monetary guarantee by the Employers to the Union on all monetary Articles and 
Clauses of this collective agreement excluding Article #26, Penalties Clause A & B. 


A) The Masonry Contractors’ Association of Toronto on behalf of all its members 
will guarantee up to a maximum cumulative amount of Thirty Thousand Dollars 
($30,000.00) on all monetary parts of this collective agreement between the parties 
being the Wages, Vacation Pay, Welfare Trust Fund remittances, Union Check-Off 
and Travel Expenses and will pay such amounts to Local #1 only when the parties 
hereto have exhausted all ways and means of collecting same including the procedures 
as explained in grievance and arbitration procedures in this collective agreement 
against a member of the Association who is in default in complying with the monetary 
terms of collective agreement obligations to his employees. 


B) The above mentioned (M.C.A.T. $30,000.00 guarantee) will not apply when Local 
#1 requests payment on monetary terms of contract agreement when a member is 
delinquent beyond the terms of the contract agreement. 


6. Although Parent did not appear at the hearing, it stated in paragraphs 6 and 7 of its 
reply: 


6. The replies given to the grievance, if any: 


The respondent Parent Masonry Limited did advise the Applicant that payment of 
sums due could not in the summer of 1983 be made, but would be forthcoming. From 
August, 1983 the Respondent Parent Masonry Limited suffered critical financial diffi- 
culties culminating in its cessation of operations in early February of 1984. Statements 
made by the Respondent Parent Masonry Limited to the Applicant were made hon- 
estly and in good faith and without any intent to defraud, deceive or interfere with the 
rights of the Applicant or any of its members. The respondent Parent Masonry Lim- 
ited has no assets, is not operating and has no income. 


7. The respondent makes the following submissions: 


8. 


(The respondent’s defence to the arbitration, including all objections to the arbitrabil- 
ity should be set out in this paragraph.) (attach additional sheets if necessary). 


(a) The applicant has failed to communicate the total or particulars of the mon- 
etary defaults alleged; 


(b) See paragraph 6 above. 
The Association in paragraph 7 of its reply stated: 
7. The respondent makes the following submissions: 


(The respondent’s defence to the arbitration, including all objections to the arbitrabil- 
ity should be set out in this paragraph.) (attach additional sheets if necessary. ) 


(a) The applicant has failed to seek the assistance or intervention of the res- 
pondent MCAT; 


(b) The applicant has apparently failed to pursue the remedies available to it 
and its members in the circumstances; 


(c) The applicant has failed to communicate the total or the particulars of the 
monetary defaults alleged; 


(d) In any event, the applicant is not entitled to enforce the penalties referred 
to in excess of compensation to be proven. 
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Parent did not appear at the hearing. Having regard to the evidence before it, the 
Board finds that Parent has violated the collective agreements as alleged by the applicant, namely, 
articles 9, 10, 14, 18, 24 and 25. The Board therefore directs Parent Masonry Limited: 


(a) to remit welfare payments and welfare reports to the applicant from May 
1983 to February 1984 and ongoing in accordance with article 24 of the 
collective agreements; 


(b) to remit union dues and assessments with a list of the names and 
amounts corresponding to those dues and assessments from May 1983 to 
February 1984 and ongoing in accordance with article 25 of the collective 
agreements; 


(c) to pay the additional charges required under article 26 of the collective 
agreements in respect of untimely payments of union dues and welfare 
payments from May 1983 to February 1984 and ongoing; 


(d) to pay travelling time in accordance with article 14 of the collective 
agreements to employees working in Zone 2 from July 1983 to Septem- 
ber 1983, inclusively; 


(e) to make time cards and records of hours worked for each employee 
available to the applicant pursuant to article 5B of the collective agree- 
ments; and 


(f) to pay employees properly and to make proper welfare and union dues 
checkoff payments in violation of articles 9, 10, 14, 18, 24 and 25 of the 
collective agreements. 
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o: Having regard to the evidence before it, the Board finds and accordingly directs Parent 
Masonry Limited to pay to The Bricklayers, Masons Independent Union of Canada Local 1 the 
sum of $33,673.64 with respect to the violations of the collective agreement covering bricklayers 
and stonemasons and the sum of $21,955.99 with respect to the violations of the collective agree- 
ment covering bricklayers’ assistants. 


10. It appears to the Board that the applicant has distinct claims against the Association in 
view of the clear wording of the guarantee in article 28 of each collective agreement. The wording 
is unambiguous in its application of the guarantee to each collective agreement. Article 28 contains 
the heading ‘“‘Monetary guarantee by the Employers to the Union on all monetary articles and 
clauses of this collective agreement....”’ [emphasis added]. Part A of article 28 states that the Asso- 
ciation “‘will guarantee up to a maximum cumulative amount of $30,000.00 on all monetary parts of 
this collective agreement’ [mphasis added]. Under Part A of article 28 the guarantee operates ‘‘only 
when the parties have exhausted all ways and means of collecting same including the procedures as 
explained in grievance and arbitration procedures in this collective agreement against a member of 
the Association who is in default in complying with the monetary terms of collective agreement 
obligations to his employees’’ [emphasis added]. The guarantee is found separately in each collec- 
tive agreement. The Association argued that the true intent of the parties was to limit the maxi- 
mum cumulative guaranteed amount to $30,000.00 for each member company. The Association 
further argued that the evidence of the witnesses and the use of the word ‘‘cumulative” in article 28 
supports this conclusion. 


inl In our view, there is no ambiguity in the meaning of the guarantee such as to justify reli- 
ance on extrinsic evidence as to the intentions of the parties to the collective agreements. The 
guarantee is clearly referable to the monetary portions of each collective agreement with the mem- 
ber company whether or not more than one collective agreement is in existence between the par- 
ties. In our opinion, there is no language in the collective agreements which would limit the 
amount payable for each company. The word “‘cumulative’” does not have this effect. Where ‘‘cu- 
mulative” is used, the limitation is placed at ‘“‘a maximum cumulative amount of thirty thousand 
dollars ($30,000.00) on all monetary parts of this collective agreement...”. The word “cumulative” 
refers to the sum of $30,000.00 and is not qualified by additional language. The parties to the col- 
lective agreements have not inserted any limiting language although they could easily have done so 
had they wished. The emphasis in the guarantee by repetition of the words “‘this collective agree- 
ment”’ indicates that the collective agreement forms the parameters of this obligation. Therefore, 
two guarantees, each in a separate collective agreement, give rise to the possibility of two separate 
claims which may involve the Association in a maximum cumulative liability of $60,000.00. 


12: Article 28 is qualified by the words ‘‘all ways and means’’. The grievance and arbitra- 
tion procedures are clearly included in ‘‘all ways and means” and it is clear that “‘all ways and 
means” extends beyond the grievance and arbitration procedures. The use of “‘all’’ and the plural 
“‘ways and means” indicate that more than one method was contemplated by the parties to the col- 
lective agreements. By implication, the exhaustion of the grievance and arbitration procedures is 
only part of the obligation embraced by the phrase ‘‘all ways and means”’. 


ey It is appropriate to consider the nature of a guarantee and the obligations which arise 
under it. Properly speaking, a guarantee is a promise to answer for the debt, default or miscarriage 
of another person. See 13 C.E.D. (Ont. 3rd) 92 p. 51, Duncan, Fox & Co. v. North & South Wales 
Bank (1880), 6 App. Cas. 1 at p. 11 and Forster v. Ivey (1901), 2 O.L.R. 480. In view of the oner- 
ous nature of an obligation undertaken by a guarantor, a strict construction of a guarantor’s obliga- 
tion is justified. The rule is that a guarantor’s liability is limited to the terms of his contract and 
that the contract must be strictly construed. See Lloyd’s v. Harper (1880) 15 Ch.D. 290. The 
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process of collective bargaining by the parties in Ontario is based upon the concept of voluntarism 
and the parties may include anything in their collective agreements which is not contrary to law. 
There is no justification here, as was argued by the applicant, for limiting the obligation of the 
applicant to grievance and arbitration by special concerns of labour relations. The guarantee provi- 
sions in article 28 are highly unusual and where the condition precedent is broadly worded there is 
no reason to believe that the parties intended to narrow the application of the condition precedent. 
In our view, the phrase “all ways and means” ought to be fairly construed as “‘all ways and means 
of collection available at law to the parties’’. 


14. However, because of the Rights of Labour Act, R.S.O. 1980, c.456, the remedies avail- 
able to a trade union for the enforcement of obligations under a collective agreement are limited at 
law to grievance and arbitration under the Labour Relations Act (and collection measures flowing 
therefrom when such an award is filed with the court), and remedies which by statute are explicitly 
available in respect of trade unions and obligations under collective agreements. The procedure in 
the Mechanics Lien Act, R.S.O. 1980, c.261 (now the Construction Lien Act, S.O. 1980, c.6) falls 
into the latter category because the filing of a lien does not involve court action, is available in 
respect of wages owed under a collective agreement and is assignable by the individual workman to 
his trade union representative. The inclusion of a mechanics lien in ‘‘all ways and means”’ is con- 
sistent with the commercial realities in the construction industry. The existence of the lien remedy 
is known to the parties. Indeed, the applicant was certainly familiar with and employed the lien 
remedy against another employer as well as endeavouring to use the same remedy against Parent. 
In Citadel Assurance Co. v. Johns-Manville Canada Inc. [1983] 1 S.C.R. 513, the Court implied 
that either a written or implied obligation to exhaust all remedies before the creditor could collect 
on a guarantee, would reasonably include the mechanics lien remedy where the parties were 
engaged in the construction industry. At common law the creditor was not required to exhaust all 
remedies against the debtor before demanding payment from the guarantor. However, the creditor 
was required to safeguard all security which on the debtors default might be available to the guar- 
antor. See Snell’s Principles of Equity, 28th ed. p.466. It is not clear whether the opportunity to 
take out a mechanics lien can be characterized as a security for these purposes. The Supreme 
Court in Citadel General Assurance Co. v. Johns-Manville Canada Inc., supra, described the prop- 
osition as ‘“‘not free from doubt’’. The Court was, however, clearly of the view that an implied term 
obliging the claimant ‘‘to exhaust all other remedies before claiming under the bond’’ would 
include the obligation to take out a mechanics lien. In the instant case, the obligation is explicit in 
the guarantee. In our opinion, the parties intended to use the words ‘“‘all ways and means” to 
expand on the creditor’s obligations at common law so as to remove any doubt from the obligation 
to take out a lien. 


tS. At what point is the applicant entitled to seek the assistance of the Association? By the 
terms of article 28, the Association is required to pay upon the performance of a number of condi- 
tions precedent, that is to say, a) when a member “‘is in default in complying with the monetary 
terms of collective agreement obligations to his employees”; b) when “‘the parties hereto have 
exhausted all ways and means of collecting” the amount owed; and c) specifically where the griev- 
ance procedure has been exhausted. Since the obligation of attempting collection is on the “‘parties 
hereto”, it appears that the applicant is entitled to seek the assistance of the Association at some 
point after the default has occurred but before the Association is called upon to indemnify the 
applicant. That is to say, the obligation to exhaust “all ways and means” is one which is mutually 
agreed to by the applicant and the Association as guarantor. The Association neither knew, nor 
reasonably could have been expected to know, of Parent’s default unless or until so informed by 
the applicant. In these circumstances, the Association could not intervene until informed of the 
default by the applicant. The evidence clearly establishes that John Meiorin, the secretary-trea- 
surer of the applicant, knew several months before it informed the Association of the continuing 
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default by Parent of its obligations under the collective agreements. Mr. Meiorin, no doubt moti- 
vated by considerations of kindness, in his judgement permitted Parent to try and arrange mort- 
gage financing and other financial assistance in order to preserve the financial integrity of Parent. 
However, at this time Parent was clearly in default of its obligations under the collective agree- 
ments and Mr. Meiorin, in his judgement, permitted these events to get out of hand and critically 
delayed enforcing rights in the form of mechanics liens or of instituting grievance and arbitration 
procedures under the collective agreements. In our judgement, it was not until it was far too late 
that Mr. Meiorin on behalf of the applicant informed the Association of the default of Parent. By 
this time it was far too late for the Association to monitor and protect its guarantee under the col- 
lective agreements. Since the Association’s obligations to the applicant only became operative on 
the condition precedent that all ways and means of collection, including grievance arbitration, be 
exhausted, the Association had no rights which might have been asserted against Parent until such 
time as the condition precedent was performed. It appears that the reason the joint obligation of 
exhausting remedies is placed on the “‘parties” rather than the applicant, is to allow the Associa- 
tion the opportunity to monitor the applicant’s collection efforts to ensure the Association’s equita- 
ble rights against Parent were not jeopardized by the loss of security through delay or neglect. 


16. In addition to the arguments discussed above, the Association denied liability because it 
said that the applicant effectively lost the benefit of the lien remedy through delay attributable 
through negligence or lack of good faith. The guarantee requires all remedies to be exhausted, and 
the remedy not pursued in a timely, diligent, good faith manner cannot be said to be “‘exhausted”’. 
The applicant cannot contract out of its own negligence without clear words to that effect. Accord- 
ingly, a condition precedent to the Association’s liability has not been met. The argument here is 
essentially one of construction, the construction that would give reasonable efficacy to the terms 
agreed upon in the collective agreements. The condition precedent to the Association’s liability is a 
course of action by the applicant, not of inaction. It would be absurd to allow the applicant to 
avoid its obligations under the guarantee simply by its delay and default. The very purpose of the 
condition precedent is to circumvent the common-law right of the applicant to seek relief against 
the Association without pursuing any remedies against Parent. The condition precedent thus must 
be construed with the protection of the guarantor in mind. At common law, the party may not con- 
tract out of its own negligence without clear words of necessary implication: see Gertsen et al., v. 
Municipality of Metropolitan Toronto, et al. (1974) 2 O.R. (2d) 1. To construe the condition prece- 
dent in such a way as to allow the applicant to act in an untimely fashion would have the effect of 
excusing it for its own negligence. 


ie For the foregoing reasons, this reference succeeds against Parent and is dismissed as 
against the Association. 
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1206-86-U Carmelo Pelleriti, Complainant, v. Hotel and Restaurant Employees’ 
and Bartenders’ International Union, Respondent, v. Cara Operations Limited, 
Intervener, v. Ministry of Labour, Intervener 


Duty of Fair Representation - Evidence - Unfair Labour Practice - Discharged employee 
with limited English signed letter of resignation at meeting with grievance settlement officer - Union 
acted arbitrarily by not ensuring that employee understood what he was signing - Grievance settle- 
ment officer not compellable and settlement efforts privileged based on common law 


BEFORE: Judge R. S. Abella, Chairman. 


APPEARANCES: K. S. Chatarpaul and Charinee Abeyesekera for the complainant; Richard Ste- 
phenson for the respondent; Brian O’Byrne and Wanda Paszkowski for Cara Operations Limited; 
Donald Chiasson for the Ministry of Labour. 


DECISION OF THE BOARD; December 22, 1986 


1 This is a complaint by Carmelo Pelleriti that the respondent union violated section 68 of 
the Labour Relations Act. 


Z. The complainant, at the time of his termination, had been an employee of Cara Opera- 
tions Limited for 17 years. He was first employed as a kitchen helper but for the past 10 years was 
working as a cook. 


5. On March 25, 1985 at the end of an extended night shift, he was stopped by the police 
in the company parking lot and was arrested because a box of shrimp belonging to the company 
was found in his car. Pelleriti called his supervisor the next morning and was told he was suspended 
for stealing from the company. As a result, he went to the union office to speak to the union repre- 
sentative, Gerry Jones. Jones filled out a grievance form for Pelleriti’s suspension. 


4. On March 26th, Pelleriti received a letter from the company advising him that as a 
result of what the police found in his car, his employment was terminated. 


ay On March 29th, Pelleriti attended at the company offices with Jones, a shop steward, 
and two company representatives. Jones was told by the company representatives at this meeting 
that the reason Pelleriti was terminated was because of the theft. At the conclusion of this meeting, 
Jones told Pelleriti they would go to arbitration. 


6. On April 18th, Jones called Pelleriti to tell him there was to be a meeting the next day. 
Jones did not tell Pelleriti what the meeting was about or who would be present, but Pelleriti was 
under the impression, based on his previous conversation with Jones, that it was an arbitration 
meeting. He did not know it was a settlement meeting. In fact, the meeting was with a Grievance 
Settlement Officer of the Ministry of Labour’s Office of Arbitration. 


ig The meeting took place on the company’s premises. Pelleriti was in the meeting room 
with Jones, Ida Banton who was a shop steward, and Banton’s then 3 year old daughter. Banton 
was not at the meeting to represent Pelleriti but was there for her own case. She remained only 
because Jones had asked her to stay and she gave evidence that she had no prior knowledge of Pel- 
leriti’s case. 


8. The Grievance Settlement Officer was William Davis. He was subpoenaed by the union 
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to give evidence in these proceedings. He attended with his counsel but ultimately objected to giv- 
ing evidence on the grounds of privilege. The Board ruled orally that the Grievance Settlement 
Officer was not compellable and that these settlement efforts were in fact privileged based on Wig- 
more’s principles and the rationale in the Supreme Court of Canada case of Slavutych v. Baker et 
al, [1976] 1 S.C.R. 254 at 260. Wigmore’s principles state: 


“(1) The communications must originate in confidence that they will not be disclosed. 


(2) This element of confidentiality must be essential to the full and satisfactory maintenance of 
the relation between the parties. 


(3) The relation must be one which in the opinion of the community ought to be sedulously fos- 
tered. 


(4) The injury that would inure to the relation by the disclosure of the communications must be 
greater than the benefit thereby gained for the correct disposal of litigation.” 


In this case, we are satisfied that Davis’ evidence is privileged on the grounds that this is a process 
the parties engage in on the understanding that it will be confidential. Although there is no specific 
legislative protection for Grievance Settlement Officers, one may look to the statutory protection 
given by section 111(4) and (5) of the Labour Relations Act for support for the theory that this is a 
confidential relationship to which a privilege ought to attach. The case of Shakotko v. Shakotko 
and Williamson (1976) 27 R.F.L. 1 (Ont. C. of A.) also shows, by analogy, the willingness of the 
courts to develop for settlement officers such a privilege not otherwise protected by statute. 


oF The meeting with Davis involved a process whereby Davis spoke to Pelleriti, left him 
alone with Jones and Banton while he spoke in another room with company representatives, then 
returned to suggest in very strong terms that Pelleriti accept the termination by resigning and 
accepting the company’s offer of a standard letter of reference. Davis told Pelleriti he was “dead, 
finished”’ because of the evidence he learned that the company had. 


10. Pelleriti was very confused. He denied the theft and waited for Jones to give him 
advice. Jones gave him none, and in fact admitted in evidence that Pelleriti seemed to have trouble 
understanding what was going on. Jones also admitted that he kept telling Pelleriti that it was up to 
him. Banton’s evidence that was that she did not know what was going on and was distracted by 
having to attend to her young daughter. She confirmed that Jones did not advise Pelleriti or even 
talk to him about the case. 


daly Eventually, Pelleriti signed a form containing his resignation and the company’s agree- 
ment to sign a letter of reference. Neither Jones nor Banton explained it to him. He asked for a 
copy but did not receive one until after his case was completed in criminal court. 


12. Pelleriti speaks a very halting English. He was assisted throughout these Board pro- 
ceedings by an interpreter. He claims not to have understood that he was resigning permanently. It 
was his understanding that what was reached was a tentative settlement whereby he would not 
work for Cara until the court case was over, but would receive a letter from them so he could find 
other interim employment. In fact, he was unable to find alternate employment until April, 1986. 


iL: On September 4, 1985, Pelleriti was acquitted of the criminal charges. The next day, he 
went to the union office because Jones had told him to wait until the criminal case was over. He 
made inquiries about getting his job back, but the union officer who called the company represent- 
ative about the matter was told the matter was closed because Pelleriti had resigned. The union 
official then checked the file, found the document containing the settlement, and gave Pelleriti a 
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copy. It was the first time anyone had given Pelleriti a copy of this document. As a result of this 
information, Pelleriti went to a lawyer and eventually instituted these proceedings. 


14. It is clear from the evidence that throughout the settlement meeting with Davis, Peller- 
iti kept asserting his innocence. Jones in his evidence admitted this, confirmed that Pelleriti kept 
asking for his job back, and that he had difficulty understanding Davis. There is no doubt that Pel- 
leriti was confused about the process on April 19th, that he did not appreciate the implications of 
it, and that he certainly did not realize that he was signing a permanent resignation. Nonetheless, 
in the absence of any advice from the union, he signed because he thought whatever he was signing 
would get him other employment until his criminal case was over. He did not understand that arbi- 
tration was an option in the event that the meeting with Davis was unsuccessful. 


iD), In the Board’s view, the union behaved arbitrarily at the April 19th settlement meeting 
in a number of ways. Through Jones, it failed to direct its mind to the particular grievance and rep- 
resent Pelleriti in a fair way. To Pelleriti, a 17 year employee, the matter of a termination was crit- 
ical and should have been taken more seriously by Jones. It was Jones’ duty clearly to ensure, 
given Pelleriti’s limited English, that he understood the implications of what he was signing, and in 
particular, to explain to him that he had the option of not signing and going instead to arbitration. 
Jones ought to have prepared Pelleriti for the April 19th meeting by explaining to him what it was 
for, and how it would proceed. As far as Pelleriti knew, he was at an arbitration hearing and had 
little choice but to sign the settlement offer Davis had secured from the company. He did not 
appreciate or fully understand the implications of what he was signing. In its totality, Jones con- 
duct towards this long-term employee who had received the ultimate employer sanction was cava- 
lier in its disregard of Pelleriti’s rights of fair representation. 


16. In all the circumstances, therefore, the Board finds the union’s conduct to have been 
arbitrary and in violation of section 68 of the Act. The Registrar is therefore directed to list this 
matter for a hearing to receive the parties’ submissions as to an appropriate remedy if and when 
the Registrar is notified by one of the parties that they have been unable to agree on a remedy. 


2170-86-R; 2171-86-R; 2222-86-R National Automobile, Aerospace and Agricul- 
tural Implement Workers Union of Canada, (CAW-Canada), Applicant, v. 
Plastics CMP Limited, Respondent, v. Cement, Lime, Gypsum & Allied Workers, 
A Division of International Brotherhood of Boilermakers, Iron Ship Builders, 
Blacksmiths, Forgers and Helpers, AFL-CIO-CLC, Intervener; National Auto- 
mobile, Aerospace and Agricultural Implement Workers Union of Canada, 
(CAW-Canada), Applicant, v. Kawartha Moulding Limited, Respondent, v. 
Cement, Lime, Gypsum & Allied Workers, A Division of International Brother- 
hood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Helpers, 
AFL-CIO-CLC, Intervener; National Automobile, Aerospace and Agricultural 
Implement Workers Union of Canada, (CAW-Canada), Applicant, v. Peterbor- 
ough Plastic Painters Limited, Respondent, v. Cement, Lime, Gypsum & Allied 
Workers, A Division of International Brotherhood of Boilermakers, Iron Ship 
Builders, Blacksmiths, Forgers and Helpers, AFL-CIO-CLC, Intervener 
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Bargaining Unit - Pre-hearing Vote - Related Employer - Articles of Amalgamation indi- 
cating the three respondents had amalgamated - Declaration of related employer unnecessary - Res- 
pondents each having a collective agreement with the incumbent union - Determination of voting 
constituencies for pre-hearing vote - Whether ballot boxes should be sealed 


BEFORE: Owen V. Gray, Vice-Chairman, and Board Members J. M. Stamp and C. A. Ballentine. 
DECISION OF THE BOARD; December 3, 1986 


iN These are applications for certification in which the applicant has requested that the 
Board conduct a pre-hearing representation vote. The applications in Board Files 2170-86-R and 
2171-86-R were filed on October 28, 1986. The application in Board File 2222-86-R was filed on 
November 3, 1986. 


2 The application in Board File 2170-86-R describes the appropriate bargaining unit as 
follows: 


all employees of the respondent at Peterborough, Ontario, save and except foremen, supervi- 
sors, persons above the rank of foreman and supervisor, office and sales staff and students 
employed during their school vacation. 


It is acknowledged that there was a collective agreement between Plastics CMP Limited and the 
intervener covering the period October 1, 1984 to October 31, 1986. One of the parties has filed a 
document purporting to be a copy of that agreement. The recognition clause in that agreement 
reads as follows: 


ARTICLE 3 RECOGNITION 





3:01 The Company recognizes the Union as the sole and exclusive bargaining agent of all 
employees in the Bargaining Unit of the said Company, and shall apply to all production 
employees on Plastics C.M.P. payroll in Peterborough, save and except foremen and persons 
above the rank of foreman, office and sales staff, and chemists. 


3. In its application in Board File 2171-86-R, the applicant describes the appropriate unit 
as: 


all employees of the respondent at its plant in Peterborough, Ontario, save and except foremen, 
supervisors, persons above the rank of foreman and supervisor, office, sales, quality control 
department, persons regularly working for not more than twenty-four hours per week and stu- 
dents employed during school vacation. 


It is conceded that Kawartha Moulding Limited and the intervener were parties to a collective 
agreement covering the period October 1, 1984 to October 31, 1986. One of the parties has filed 
what purports to be a copy of that collective agreement. The recognition clause in that agreement 
reads as follows: 


ARTICLE 3 RECOGNITION 





3.01 the Company recognizes the Union as the sole and exclusive bargaining agent of all 
employees in the bargaining unit of Kawartha Mouldings Limited, 400 Plastics Road, Peterbor- 
ough, Ontario, save and except foremen and supervisors, persons above the rank of foreman 
and supervisor, office, sales, quality control department, persons regularly working not more 
than twenty-four (24) hours per week, and students employed during the school vacation peri- 
od. 
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4. In its application in Board File 2222-86-R, the applicant describes the appropriate bar- 
gaining unit as follows: 


all employees of the respondent in Peterborough, Ontario, save and except foremen, supervi- 
sors, all persons above the rank of foreman and supervisor, office and sales staff. 


It is conceded that Peterborough Plastic Painters Limited and the intervener were parties to a col- 
lective agreement covering the period June 10, 1985 to January 1, 1987. One the parties has filed 
what purports to be a copy of that collective agreement. The recognition clause in that document 
reads as follows: 


ARTICLE 3 RECOGNITION 





3.01 The Company recognizes the Union as the sole and exclusive bargaining agent of all 
employees in the Bargaining Unit of the said Company, and shall apply to all production and 
maintenance employees working in the employment of Peterborough Plastic Painters Limited in 
the City of Peterborough, save and except foremen, supervisors, office and sales staff. 


oe In each application, the applicant has alleged that Plastics CMP Limited, Kawartha 
Moulding Limited and Peterborough Plastic Painters Limited ‘‘are associated or related activities 
or businesses within the meaning of section 1(4) of the Labour Relations Act and constitute a single 
employer for the purposes of the Act.” In each case, the applicant asks that the Board ‘‘apply sec- 
tion 1(4) to this application for certification and ... issue an appropriate declaration under section 
1(4).” In its reply filed in each of the three applications, Plastics CMP Limited has responded to 
that claim by saying that it is the correct respondent in each case and that the applicant is entitled 
to the relief claimed under subsection 1(4) because Plastics CMP Limited, Peterborough Plastic 
Painters Limited and Kawartha Moulding Limited were amalgamated on January 2, 1986 and con- 
tinue under the name of Plastics CMP Limited. Following the meeting of the parties referred to 
later in this decision, counsel for Plastics CMP Limited filed a photocopy of that corporation’s 
Articles of Amalgamation, the original of which appears to bear the certificate of the appropriate 
government official indicating that those Articles became effective on January 2, 1986 with respect 
to the amalgamation of Plastics CMP Limited, Peterborough Plastic Painters Limited and Kawar- 
tha Moulding Limited under the Business Corporations Act, 1982, S.O. 1982 c. 4. Section 178 of 
that statute provides, in part: 


178. Upon the articles of amalgamation becoming effective, 


(a) the amalgamating corporations are amalgamated and continue as one cor- 
poration under the terms and conditions prescribed in the amalgamation 
agreement; 


(b) the amalgamated corporation possesses all the property, rights, privileges 
and franchises and is subject to all liabilities, including civil, criminal and 
quasi-criminal, and all contracts, disabilities and debts of each of the amal- 
gamating corporations; 


[emphasis added] 


Unless there is some question of the authenticity or effectiveness of these Articles of Amalgama- 
tion, it appears that a declaration under subsection 1(4) would be entirely unnecessary. The three 
corporations in question have become one corporation and, hence, one employer, for all purposes 
including the purposes of the Labour Relations Act. Unless either of the other parties to these pro- 
ceedings advises the Board that it takes issue with the authenticity or effectiveness of the Articles 
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of Amalgamation or with the legal conclusion we have drawn on the basis of section 178(b) of the 
Business Corporations Act, 1982, it does not appear necessary for the Board to entertain the appli- 
cation under subsection 1(4) of the Labour Relations Act (hereafter ‘‘the Act’’). 


6. In each of its applications, the applicant says that if the application under subsection 
1(4) of the Act is granted, the appropriate bargaining unit in these applications ought to be a single 
unit encompassing the three bargaining units contained in the aforesaid collective agreements plus 
lab technicians not presently represented by the incumbent, or any trade union. 


ve A Labour Relations Officer was appointed in each of these three applications to meet 
with representatives of the parties for the usual purposes in connection with the requests for con- 
duct of pre-hearing representation votes. At that meeting, representatives of the respondent took 
the position that the appropriate bargaining unit would be one encompassing the three bargaining 
units contained in the aforesaid collective agreements but not lab technicians. The intervener took 
the position that there were three appropriate units, one each in each of three divisions of Plastics 
CMP Limited corresponding to the businesses formally carried on by the three corporations which 
were amalgamated to form Plastics CMP Limited. 


8. All three parties agree that a single bargaining unit which would neither add to nor 
delete from the bargaining rights contained in the three Collective Agreements between the inter- 
vener and the Respondents would be described as follows: 


all production and maintenance employees of the Respondent at its plant at 
400 Plastics Road, Peterborough, Ontario, save and except foremen and 
supervisors and persons above the rank of foremen and supervisor, office 
and sales staff, and students employed during the school vacation period, 
chemists in the plating department (previous C.M.P. division) and quality 
control department and persons regularly working not more than 24 hours 
per week in the Moulding department (previous Kawartha Moulding Divi- 
sion). 


Clarity Note: For the purposes of clarity the parties agree that that line tech- 
nicians and lab technicians in the plastics C.M.P. division have not been 
included in the bargaining unit as described. 


It is not clear that the parties are correct in saying that a unit described in this way would cover all 
those who were covered by the three expired agreements. We note, for example, that students 
were not excluded from the bargaining units covered by the interveners agreements with Peterbor- 
ough Plastic Painters Limited and the predecessor Plastics CMP Limited. It is not necessary for us 
to deal with that problem at this stage, however. 


om As noted above, the Applicant seeks bargaining rights broader than those currently 
held by the intervener. The Applicant describes its proposed unit as: 


All production and maintenance employees of the Respondent at its plant at 
400 Plastics Road, Peterborough, Ontario, save and except foremen and 
supervisors and persons above the rank of foremen and supervisor, office 
and sales staff, and students employed during the school vacation period, 
chemists in the plating department (previous C.M.P. division) and quality 
control department and persons regularly working not more than 24 hours 
per week in the Moulding department (previous Kawartha Moulding Divi- 
sion). 
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Clarity Note: For the purpose of clarity the parties agree that line technicians 
and lab technicians are included in the bargaining unit. 


The respondent and intervener both object to the inclusion of line technicians and lab technicians 
on the basis that the applicant should not have the right to displace a unit with a different scope 
from that for which the intervener had bargaining rights. 


10. All three parties agree that if the Board finds that one unit for the three files (Board 
files 2171-86-R, 2222-86-R, 2170-86-R) is not appropriate then the appropriate bargaining unit in 
each file is the one described in the Collective Agreement between the intervener and the origi- 
nally named respondent, except in the case of Plastics C.M.P. Limited, where the applicant takes 
the position that the appropriate bargaining unit would be: 


all employees of the Respondent at Peterborough, Ontario, save and except 
foremen, supervisors, persons above the rank of foremen and supervisor, 
office and sales staff and students employed during the school vacation peri- 
od. 


The applicant submits that this unit would encompass the same employees as that in the Collective 
Agreement between the intervener and Plastics C.M.P. Limited, with the addition of line techni- 
cians and lab technicians. 


iL: The circumstances of this case raise some interesting legal questions which may or may 
not ultimately have to be answered. One of those is the nature of the bargaining rights enjoyed by 
the incumbent trade union when these applications were filed, having regard to the corporate 
amalgamation which took place on January 2, 1986. The effect of amalgamation of two or more 
corporate entities when only one is bound by a collective agreement was addressed in Canadian 
Appliance Manufacturing Company Limited, [1979] OLRB Rep. Jan. 8 and Re Canadian 
Appliance Manufacturing Company Limited (1978), 20 L.A.C. (2d) 59 (Shime). The result in those 
cases was that the collective agreement formerly binding only with respect to employees of the 
unionized predecessor corporation was binding on all employees of the amalgamated corporation 
who were capable of falling within its grammatical scope. This is the same result which would 
obtain if the businesses of the unorganized predecessor corporations had been purchased or initi- 
ated by the unionized predecessor corporation. The effect of an amalgamation of two or more cor- 
porate entities all of which are bound by collective agreements with different trade unions was 
addressed in Eaton Yale Limited, [1971] OLRB Rep. Oct. 667, and to some extent in Westeel 
Products Limited, [1966] OLRB Rep. Dec. 718 and Pitts Engineering Construction, [1983] OLRB 
Rep. June 938. There the approach seems to have been that the amalgamation should be treated as 
“any other manner of disposition” under subsection 63(1) of the Act, with the result that a union 
which had bargaining rights for employees of a predecessor corporation would have bargaining 
rights with respect to a like unit of employees of the amalgamated corporation unless and until 
relief under subsection 63(6) is sought and granted. 


12. Of course, it is not our function at this stage to determine the appropriate bargaining 
unit(s) in these applications. At this stage, we are only called upon to strike a voting constituency 
or constituencies in such a way as to maximize the possibility that use can be made of the results of 
votes in those constituencies once a determination of the appropriate bargaining unit(s) is made by 
the Board in hearings held after the votes are conducted. However powerfully all the matters refer- 
red to in the parties’ submissions to date may point toward the appropriateness of a single unit for 
the future despite whatever the past may have held, we cannot at this stage ignore the possibility of 
a finding that there are two or more appropriate units of employees of what is now a single 


1766 


employer as a matter of law, particularly in view of the timing differences in the applications and 
prior collective agreements. 


13: The Board’s decision in Toronto East General and Orthopaedic Hospital, Inc., [1981] 
OLRB Rep. Feb. 225 addresses the Board’s practice in an application in which the unit sought is 
broader than that represented by the incumbent. For reasons explained there, the Board in those 
circumstances establishes two voting constituencies: one corresponding to the unit represented by 
the incumbent and the other covering the accretion to that unit which would result if the Board 
adopted the applicant’s definition of the bargaining unit. 


14. Accordingly, we have determined that there should be four voting constituencies for the 
purpose of any representation votes in these applications: 


VOTING CONSTITUENCY NO. 1 





all employees of Plastics CMP Limited in Peterborough, Ontario, employed 
in that portion of its business which was conducted prior to January 2, 1986, 
by its corporate predecessor Plastics CMP Limited, save and except foremen 
and persons above the rank of foreman, office and sales staff, and chemists. 


VOTING CONSTITUENCY NO. 2 








all employees of Plastics CMP Limited in Peterborough, Ontario, employed 
in that portion of its business which was conducted prior to January 2, 1986 
by its corporate predecessor Kawartha Mouldings Limited, 440 Plastics 
Road, Peterborough, Ontario, save and except foremen and supervisors, 
persons above the rank of foreman and supervisor, office, sales, quality con- 
trol department, persons regularly working for not more than twenty-four 
(24) hours per week, and students employed during the school vacation peri- 
od. 


VOTING CONSTITUENCY NO. 3 





all employees of Plastics CMP Limited at Peterborough, Ontario, employed 
in that portion of its business conducted prior to January 2, 1986 by its cor- 
porate predecessor Peterborough Plastics Painters Limited, save and except 
foremen, supervisors, office and sales staff. 


VOTING CONSTITUENCY NO. 4 





all line technicians and lab technicians employed by Plastics CMP Limited at 
Peterborough, Ontario, save and except foremen and supervisors and per- 
sons above the rank of foreman and supervisor. 


We note that the parties were able to come to total agreement on the voting constituency in which 
each employee of Plastics CMP Limited fell as of the relevant dates. 


LS: It appears to the Board on an examination of the records of the applicant and the rec- 
ords of the respondent in each of these proceedings that not less than thirty-five percent of the 
employees in each of the aforesaid voting constituencies were members of the applicant at the time 
the relevant application was made. Accordingly, the Board directs that a pre-hearing representa- 
tion vote be taken of the employees in each of the aforesaid voting constituencies. In each case, 
employees in the voting constituency on November 18, 1986 who have neither voluntarily termi- 
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nated their employment nor been discharged for cause between that date and the date the vote is 
taken will be eligible to vote. In voting constituency No. 4, voters will be asked to indicate whether 
or not they wish to be represented by the applicant in their employment relations with their 
employer. In the other three voting constituencies, voters will be asked to indicate whether they 
wish to be represented by the applicant or the intervener in their employment relations with their 
employer. 


16. The respondent Plastics CMP Limited asks that the ballot box in any pre-hearing repre- 
sentation vote be sealed and the ballots cast not counted pending resolution by the Board of the 
outstanding issues with respect to the appropriate bargaining unit(s). Neither the applicant nor the 
intervener has joined in that request. Indeed, both trade union parties wish to be able to have the 
ballots counted before the Board’s hearing begins. The respondent’s concern seems to focus more 
on the possibility that the Board might conclude that there are three appropriate units than on any 
risk associated with counting the ballots cast in three separate voting constituencies. In our view, 
the counting of ballots cast in three (or four) separate voting constituencies cannot prejudice a 
finding that there is only one appropriate unit. If there is such a finding, the appropriate results in 
the individual constituencies can simply be added together (subject to the Board’s observations in 
Toronto East General and Orthopaedic Hospital Inc., supra) in order to determine the result. 
Accordingly, we would not direct the sealing of the ballot boxes for that reason. However, we note 
that the applicant has not filed a Form 9 Declaration in Board File 2171-86-R. The attention of the 
applicant is directed to the Board’s decisions in Halton Roman Catholic Separate School Board, 
[1986] OLRB Rep. July 962 and Northridge Plastics Limited, [1986] OLRB Rep. July 1012. For the 
reasons given in those decisions, we direct that the ballots cast in voting constituency No. 2 not be 
counted unless and until the applicant files an apparently proper Form 9 Declaration with respect 
to the membership evidence it has submitted in connection with that application. 


ive This matter is referred to the Registrar. 


1315-83-R; 3116-83-R Lumber and Sawmill Workers Union, Local 2693 of the 
United Brotherhood of Carpenters and Joiners of America, Applicant, v. Projecta 
Engineering and Construction Inc., Respondent, v. Labourers’ International 
Union of North America, Ontario Provincial District Council and Labourers’ 
International Union of North America, Local 607, Intervener #1, v. Ontario Pro- 
vincial Conference of the United Brotherhood of Carpenters and Joiners of Amer- 
ica, Intervener #2; Lumber and Sawmill Workers Union, Local 2693 of the 
United Brotherhood of Carpenters and Joiners of America, Applicant, v. Cencan 
Concrete & Tile Limited, Respondent, v. Labourers’ International Union of 
North America, Ontario Provincial District Council and Labourers’ International 
Union of North America, Local 607, Intervener #1, v. Ontario Provincial Confer- 
ence of the United Brotherhood of Carpenters and Joiners of America, Intervener 
#2 


Bargaining Unit - Certification - Construction Industry - Practice and Procedure - 
Whether trade unions other than applicant and intervener should have been given notices of the 
application and hearing - Issue depending on whether applicant is an affiliated bargaining agent - 
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Whether applicant required to represent all trades employed by the respondent on the application 
date if the applicant is not an affiliated bargaining agent 


BEFORE: N. B. Satterfield, Vice-Chairman, and Board Members J. Wilson and H. Kobryn. 


APPEARANCES: L. C. Arnold and Eric Hauttilla for the applicant; Michael Demko for Projecta 
Engineering and Construction Inc.; David Greer and Franco Bortuzzo for Cencan Concrete & Tile 
Limited; §.B.D. Wahl, P. Little and P. Harris for intervener #1; Michael A. Church, Kauko Niemi 
and Jack Pesheau for intervener #2. 


DECISION OF THE BOARD; December 10, 1986 


iN The name of the respondent in Board File No. 3115-83-R is amended to read: “‘Projecta 
Engineering and Construction Inc.”’ 


pp These are two applications for certification in which a pre-hearing representation vote 
directed by the Board, differently constituted, has been taken. The ballots cast in each case have 
been segregated and not counted pending further direction from the Board with respect to the fol- 
lowing issues which are common to both applications: 


(1) whether the bargaining unit sought by the applicant is appropriate for 
collective bargaining; 


(2) whether the applicant is an affiliated bargaining agent within the mean- 
ing of clause (a) of section 137(1) of the Act; 


(3) if the applicant is not an affiliated bargaining agent, whether it is 
required to represent all trades employed by the respondent on the date 
of the making of this application; and 


(4) whether the Board should rely on the membership evidence filed by the 
applicant in support of its application. 


Sk The Board heard and considered the submissions of the parties and directed that these 
applications be and they are hereby consolidated respecting their common issues. 


4. These applications were listed together for hearing after the taking of the representation 
vote and before the Board as constituted herein for the purpose of receiving the evidence and rep- 
resentations of the parties on the four issues. There was a challenge to the status of the Ontario 
Provincial Conference of the United Brotherhood of Carpenters and Joiners of America (‘‘the 
Carpenters Conference’’) to intervene in the applications. The parties ultimately agreed that the 
Carpenters Conference should be made a party to the proceedings and the Board so ruled. For 
ease of reference hereinafter, the Board will refer to the two unions which comprise intervener #1 
as “the Labourers”, and if the Board needs to refer to them individually, it will refer to the 
Labourers’ International Union of North America, Ontario Provincial District Council as “‘the 
Labourers’ Council’ and to the Labourers’ International Union of North America, Local 607 as 
“the Labourers’ Local 607’. Similarly, for ease of reference, the Board will refer to the respon- 
dents collectively in the singular. If there is need to refer to either one, the respondent Projecta 
Engineering and Construction Inc., will be referred to as “‘Projecta” and the respondent Cencan 
Concrete & Tile Limited will be referred to as ““Cencan’’. The United Brotherhood of Carpenters 
and Joiners of America will be referred to as ‘‘the United Brotherhood” and its Local 1669, which 
appeared at the hearing seeking to be made a party to the proceedings, will be referred to as “‘the 


1769 


Carpenters Local 1669”. The Board will deal later in the decision with the request of Carpenters 
Local 1669 to be made a party. 


5: An issue arose at the hearing as to whether certain trade unions other than the applicant 
and Labourers’ Local 607 should have been given notices of the application and of the hearing. 
The issue of notice arises out of issue (3) above. The trade unions in question divide into two 
groups. One group includes three unions which were named in the interventions filed by the 
Labourers in the two applications: Carpenters Local 1669; United Brotherhood of Carpenters and 
Joiners of America, Local 1151; and International Association of Bridge, Structural and Ornamen- 
tal Ironworkers, Local 759. The other group includes certain building trades unions which are 
alleged to hold bargaining rights, by virtue of collective agreements between those unions and the 
Construction Association of Thunder Bay, for any persons employed in those trades by the respon- 
dent. Some of these agreements ceased to operate with the introduction in 1978 of province-wide 
collective bargaining in the industrial, commercial and institutional (““ICI’’) sector of the construc- 
tion industry. Others are alleged to continue to operate and to have been in force at the time these 
applications were made. 


6. The Board did not give notice to the three trade unions listed by the Labourers as par- 
ties to whom notice of the applications should be given. Nor did the Board serve them with notice 
of the hearing. Counsel for the Labourers raised the issue at the hearing. Accordingly, the Board 
heard the evidence and representations of the parties respecting whether there were other trade 
unions which should be given notice of the proceedings. Having considered the evidence and rep- 
resentations of the parties and for the reasons set out hereunder, the Board finds as follows. 


Ts Labourers’ Local 607 displaced the applicant in 1982 as bargaining agent for the respon- 
dent’s employees and was certified on its own behalf and on behalf of various other local unions of 
the Labourers’ Council respecting the ICI sector of the construction industry in the Province of 
Ontario and on its own behalf respecting all other sectors in the Districts of Thunder Bay, Rainy 
River and Kenora (including the Patricia portion), to represent the respondent’s construction 
labourers and all employees engaged in cement finishing, restoration and waterproofing. The 
applicant now seeks by this application, to replace the Labourers as bargaining agent for the res- 
pondent’s employees. In general terms, the applicant appears to be seeking to regain the same bar- 
gaining rights which it lost to intervener #1 in 1982. Whether in fact that is the case remains to be 
determined when the applications are heard on their merits. What is clear, the applicant is not 
seeking bargaining rights respecting the other trades which Labourers’ counsel claims are entitled 
to notice of these proceedings. 


8. The issue of whether there are other trade unions which should receive notice of these 
applications arises solely from issue (3) above, an issue raised by the Labourers’ intervention. It is 
one of several challenges by the Labourers respecting whether the bargaining unit sought by the 
applicant is a unit appropriate for collective bargaining. The argument as the Board understands it 
is as follows. If the applicant is not an affiliated bargaining agent and since it is an industrial union, 
the Board’s policy respecting appropriate bargaining units in the construction industry would 
require the applicant to organize all construction employees of the respondent who, on the date of 
making the application: 


(1) were not represented by any trade union; or 


(2) were represented by a trade union under a collective agreement for 
which it would have been timely to make application to terminate or dis- 
place the bargaining rights in the collective agreement. Counsel contends 
that the respondent is bound to the provincial agreements of various 
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building trades, allegedly as a result of having been bound to collective 
agreements between those unions and the Construction Association of 
Thunder Bay (‘‘the Construction Association’). Since all provincial 
agreements expire by force of statute biennially on April 30th in the 
even years, applications for certification of any of the employees in the 
bargaining unit defined in a provincial agreement can be made only bien- 
nially on or after March Ist in the even years. The Act operates to pro- 
vide a minimum ‘open period‘ of two months duration for such appli- 
cations. Thus, with respect to provincial agreements, applications made 
between March Ist and April 30th of an even year, as these were, would 
be timely. 


3: Counsel’s argument, simply put, is that Board policy respecting appropriate bargaining 
units in the construction industry for an industrial type of trade union, which is not an affiliated 
bargaining agent, requires that the union apply to represent all employees in all trades employed 
by the respondent on the date of the application who are not represented in collective bargaining 
by any trade union, or for whom any trade union is bargaining agent, if that trade union’s collec- 
tive agreement was in its ‘‘open period” when the application was made. Or, to put it another way, 
according to counsel, Board policy respecting appropriate bargaining units in the construction 
industry does not permit an industrial type of trade union, when seeking bargaining rights in the 
construction industry, to be selective of the trades which it will represent. Rather Board policy 
requires it to represent all trades which were available for representation at the time the appli- 
cation is made. Should the Board agree with counsel, the bargaining rights of all of the trade 
unions to whose provincial agreements the respondent might be bound could be affected by the 
bargaining unit issue in these applications. That, according to counsel, is why any unions which 
prima facie have bargaining rights and any of their members employed by the respondent on the 
making of these applications should have been given notice of them and of the hearings into them. 
Counsel argues further that, since the issue of whether the applicant is an affiliated bargaining 
agent is integral to the appropriate bargaining unit issue, the Board must hear them together and 
all trade unions whose bargaining rights might be affected by the Board’s decision on the bargain- 
ing unit issue, therefore, are entitled to notice of and the opportunity to participate in the determi- 
nation of both questions. 


10. Whether the Board should have given notice of the application and of the hearing in the 
first instance to other trade unions, or whether they should be given notice now depends on a num- 
ber of different circumstances. 


Le First, the application contains the declaration that the parties to it are parties to which 
sections 117 to 137 of the Act apply. The declaration is not disputed, but one of the conditions for 
it to be correct is for the applicant to be a trade union which, within the meaning of section 117(f) 
of the Act, pertains to the construction industry. The Board previously has found the applicant to 
be a trade union within that definition and, therefore, a trade union entitled to bring applications 
for certification under the construction industry provisions of the Act. The applicant also has stated 
in the application that sections 137 to 151 should not be applied to the application. The statement 
is incorrect because the Board has found that section 144 of the Act “... deals with all possible 
applications for certification in the construction industry.”. Clarence H. Graham Construction 
Limited, [1981] OLRB Rep. Sept. 1195, at paragraph 7. As a result of that finding, an application 
for certification to which sections 117 to 137 apply, brought by a trade union as defined in section 
117(f), must be processed pursuant to section 144 of the Act. Therefore, a trade union which is an 
affiliated bargaining agent of a designated bargaining agency must bring its applications for certifi- 
cation under subsection 1 of section 144 if it relates to the ICI sector, or subsection 3 if it does not. 
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A trade union which is not represented by a designated employee bargaining agency may bring an 
application under subsection 5 without reference to sector. Thus the Board’s determination 
whether an applicant is an affiliated bargaining agent is central to deciding under which of subsec- 
tions 1, 3 or 5 of section 144 an application will be processed. The subsection under which the 
application is processed, in turn, will influence the description of the appropriate bargaining unit. 


12. The foregoing circumstances make it abundantly clear that the Board cannot begin to 
come to grips with the bargaining unit issue until it determines whether the applicant is an affili- 
ated bargaining agent. That is sufficient reason for the Board, having regard to its authority under 
section 102(13) of the Act to determine its own practice, to sever, hear and decide the affiliated 
bargaining agent issue before proceeding further. The parties who have a legal and direct interest 
in that issue are already parties to the proceedings and no further notice is required to proceed 
with that issue. Moreover, the issue respecting whether the applicant is an affiliated bargaining 
agent within the meaning of clause (a) of section 137(1) of the Act was already before another 
panel of the Board in File No. 1856-83-R when these applications came on for hearing. That panel 
has completed hearings into the issue and has reserved its decision. How the Board decides the 
affiliated bargaining unit issue in that case, from a practical viewpoint, might be dispositive of the 
issue in these applications. 


13. Second, if the applicant is an affiliated bargaining agent, its application must be brought 
under section 144(1) of the Act because the applicant has made the application relate to the ICI 
sector. (See Colonist Homes Ltd., [1980] OLRB Rep. Dec. 1729). Therefore, the bargaining unit 
would have to conform to the requirements of section 144(1). For the same reasons as are given in 
the Board’s decision in Clarence H. Graham Construction Limited, [1981] OLRB Rep. Sept. 1195, 
the trades which the applicant seeks to represent would not be appropriate for including in a unit 
which would satisfy the requirements of section 144(1). Even were it held that the applicant could 
come under section 144(5) of the Act because it was an affiliated bargaining agent, but was not 
represented by a designated employee bargaining agency, the Board would not certify the appli- 
cant because, by operation of section 146(2) of the Act it could not make a lawful collective agree- 
ment for employees in the trades it seeks to represent. (See the Board’s decisions in Diversified 
Sheet Metal Limited, [1981] OLRB Rep. Nov. 1575 and Manacon Construction Limited, [1983] 
OLRB Rep. Mar. 407). Obviously, the application as framed could not succeed if the applicant is 
found to be an affiliated bargaining agency. It follows, therefore, that the only possible need for 
giving notice to other trade unions might be if the applicant is found not to be an affiliated bargain- 
ing agent. 


14. Third, it is only if the Board finds the applicant not to be an affiliated bargaining agent 
that issue (3) arises at all, and it is only if that issue arises that there might be a problem with 
notices. If the applicant is found not to be an affiliated bargaining agent, the issue would arise if 
there were employees of the respondent at work in trades other than ‘“‘...construction labourers 
and all employees engaged in cement finishing, terrazzo tile laying, waterproofing and restora- 
tion...”. That circumstance would require the Board to deal with the contention of Labourers’ 
counsel that the bargaining unit in each application should be described, to quote from the Labour- 
ers’ intervention, so as to ‘‘...include a complete list of all trades employed by [the respondent] on 
all job sites both within the industrial, commercial and institutional sector and all other sectors of 
the Construction Industry within the single geographic area.”’. If the respondent employed, on the 
application date, trades other than those included in the unit proposed by the applicant, the bar- 
gaining rights held by any bargaining agent of those employees would be placed at risk by the bar- 
gaining unit proposed by the Labourers. Therefore, the Board would be required to serve notice of 
the hearing into the bargaining unit issue on any trade union which, prima facie, possesses bargain- 
ing rights for any other trades employed by the respondent. 
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LD). The Board notes that, if there are trade unions which should be served notice of the 
hearing into the bargaining unit issue, there also would be an obvious potential problem respecting 
the employees whom those trade unions represent and who were at work on the date of appli- 
cation. This is because, should the Board accept the Labourers’ prescription for the appropriate 
bargaining unit, these employees should have had notice of the vote. That problem would not be 
remedied by giving notice to them or to their bargaining agents of the hearing into the bargaining 
unit issue. The more likely remedy would be either to dismiss the application or direct that another 
representation vote be held. 


16. Labourers’ counsel argued that all trade unions which had collective agreements with 
the Thunder Bay Construction Association prior to 1978 when the province-wide bargaining 
scheme in the industrial, commercial and institutional sector of the construction industry came into 
effect, prima facie, have bargaining rights for their trades with the respondent. Their bargaining 
rights, counsel argues, might in future be affected by the Board’s determination of the bargaining 
unit issue in this case, therefore, they also should be given notice of the hearing of that issue. The 
Board disagrees. Board Policy respecting bargaining units has developed on a case by case basis 
from issues raised by parties who have a direct, legal interest in the applications at issue. The 
Board does not make party to a particular proceeding any person who in future may be affected in 
some other proceeding by the outcome of the case. There is no reason for the Board to depart 
from the practice in determining the merits of these applications. 


1 Neither the Board’s record nor the evidence before the Board discloses with certainty 
whether there were trades employed by the respondent on the application date other than those 
sought by the applicant. The Board needs that information in order to decide whether there are 
other trade unions, including Carpenters Local 1669, which should be given notice of the bargain- 
ing unit issue, or whether notice should be given to the Thunder Bay Construction Association. 
Therefore Projecta Engineering and Construction Inc. and Cencan Concrete & Tile Limited are 
directed to advise the Board whether they employed on the application date any employees other 
than those employees and trades appearing on the lists which they have filed with the Board. The 
date of application for Projecta and for Cencan was April 2, 1984. If there are additional employ- 
ees to report, the information shall include their names and occupational classifications and they 
should be identified as to which of Schedules “A”, “B’”’, ““C” and ‘‘D” their names apply. This 
information is to be filed with the Board on or before December 23rd, 1986. The other parties to 
these applications will have the opportunity to comment on any additional information before the 
Board acts upon it. 
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1309-86-M United Association of Journeymen and Apprentices of the Plumbing 
and Pipe Fitting Industry of the United States and Canada, Local Union 46, 
Applicant, v. Robert B. Somerville Company Limited, Respondent 


Collective Agreement - Construction Industry Grievance - Whether pipeline distribution 
agreement or mainline agreement applicable to project in issue - Project consisting of construction of 
section of natural gas pipeline between regulating station and Consumers Gas station - Agreement 
unambiguous - Project involving the construction of distribution pipeline - Grievance dismissed 
because distribution agreement complied with 


BEFORE: G. T. Surdykowski, Vice-Chairman, and Board Members R. J. Gallivan and W. F. 
Rutherford. 


APPEARANCES: Paul Timmins and Chris Thurrott for the applicant; Carl W. Peterson, Jim Abra- 
ham, Tom Dunleavy, and Patrick Davies for the respondent. 


DECISION OF THE BOARD; December 18, 1986 


i. This is a referral of a grievance to the Board pursuant to the provisions of section 124 of 
the Labour Relations Act. 


2. The applicant trade union alleges that the respondent has violated the job notification 
and pre-job conference requirements, the hiring procedures, and the wages and benefits provisions 
of the United Association Mainline Pipeline Agreement for Canada between the Pipeline Contrac- 
tors Association of Canada and United Association of Journeymen and Apprentices of the Plumb- 
ing and Pipefitting Industry of the United States and Canada (hereinafter the “‘“Mainline Agree- 
ment’’) with respect to pipeline construction by the respondent along Highways 35/115 in May, 
June and July 1986. The respondent’s position is that the collective agreement applicable to the 
project in question was the United Association Distribution Pipeline Agreement for Canada 
between the Pipeline Contractors Association of Canada and the United Association of Journey- 
men and Apprentices of the Plumbing and Pipefitting Industry of the United States and Canada 
(hereinafter the ‘‘Distribution Agreement’’) and that that collective agreement was complied with 
in every way. The applicant and the respondent are bound by the terms and conditions of both of 
the aforesaid collective agreements. In argument, the applicant union abandoned its claims with 
respect to all but alleged breaches of the wages and benefits provisions. It was common ground 
that the work in question proceeded in accordance with the distribution agreement. Consequently, 
the sole issue before the Board is which collective agreement applied to the project. 


3. Of necessity, the Board must interpret and apply the provisions of the two collective 
agreements. Article 1 of the Mainline Agreement contains the following provisions: 


A.MAINLINE PIPELINES shall include: 


1. Cross-country pipelines including portions of such pipelines within private property 
boundaries which are an integral part of the pipeline system. 


2. Pipelines to or from storage facilities. 


3. Pipelines constructed as underground cable conduits between originating plant termi- 
nals and town border stations. 


4. Pipelines transporting water slurries for irrigational, waste disposal, industrial, com- 
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mercial, institutional or residential use, other than process water supply or discharge 
lines and water or sewage laterals, the construction of which employs the same or sim- 
ilar methods, equipment, or organization as used in performing the work described 
above. 


C. EXCLUSIONS from the coverage of this Agreement shall be: 


1. Distribution Pipelines as defined in and covered by the United Association Distribu- 
tion Pipeline Agreement for Canada. 


F. DEFINITIONS of terms contained in and for purposes of this Agreement shall include: 


1. “First metering station or connection”’ means that point which divides mainline trans- 
mission lines or higher pressure lateral and branch lines from lower pressure distribu- 
tion systems. If a metering station or connection is located on a mainline transmission 
line, then the mainline pipeline construction includes construction of all pipelines up 
to the point at which lower pressure distribution systems take off from higher pressure 
lateral and branch lines. This definition shall be interpreted as being subject to the 
definition of distribution work as contained herein; 


2. “Town border station” means that point at which deliveries to the distribution sys- 
tems begin and are transformed, metered, or measured; 


The Distribution Agreement provides, in Article 1, as follows: 
A.DISTRIBUTION PIPELINES shall include: 

1. All pipelines for distribution of gas, oil, and/or products and water which are down- 
stream from the first metering station or connection or the town border station and up 
to the industrial, commercial, or institutional meter. 

2. All service lines including portions of such pipelines within private property bounda- 
ries up to and including the domestic meter, and the first joint or connection through 


the wall. 


3. Distribution piping could be manufactured from iron, steel, aluminum, copper, brass, 
plastic or any other materials which might be substituted for the aforementioned. 


4. Oil and gas gathering lines which connect directly from the well to the mainline or to 
or from products extraction or processing plants. 


5. Pipelines constructed as underground cable conduits from town border stations to 
industrial, commercial, institutional, and residential meters. 


6. Pipelines or pressurized liquids or slurries within the limits of cities or towns, other 
than service lines or laterals, the construction of which employs the same or similar 
methods, equipment or organization as used in performing the work described above. 


7. All pipeline 6” diameter and under. 


B. EXCLUSIONS from the coverage of this Agreement shall be: 
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1. Mainline pipelines as defined in and covered by the United Association Mainline 
Pipeline Agreement for Canada. 


D. DEFINITIONS of terms contained in and for the purposes of this Agreement shall include: 


1. “First metering station or connection” means that point which divides mainline trans- 
mission lines or higher pressure lateral and branch lines from lower pressure distribu- 
tion systems. If a metering station or connection is located on a mainline transmission 
line, then the mainline pipeline construction includes construction of all pipelines up 
to the point at which lower pressure distribution systems take off from higher pressure 
lateral and branch lines. This definition shall be interpreted as being subject to the 
definition of distribution work as contained herein. 


2. “Town border station” means that point at which deliveries to the distribution systems begin 
and are transformed, metered, or measured. 


4. The essence of the applicant trade union’s position is that any pipeline construction per- 
formed “‘downstream”’ from a station at which there is a relatively large reduction in pressure like 
that at “farm taps”’ and at the regulating station outside of each of the Towns of Lindsay and Peter- 
borough is distribution work to be performed under the distribution agreement and that all other 
pipeline construction is to be performed under the mainline agreement. Counsel for the union 
agreed that as a practical matter this interpretation would generally require that pipeline construc- 
tion in an urban area be done as distribution work while pipeline construction in a rural area would 
generally be mainline work. In that regard also, the applicant submitted that the relevant provi- 
sions of the collective agreements are ambiguous and sought to adduce evidence with respect to the 
language in past collective agreements and the past practice relating thereto. 


5. The respondent’s position is that there is no ambiguity, patent or latent, in the provi- 
sions of the collective agreements which counsel submits specify that any pipeline construction 
downstream from the first station that either reduces the pressure under which the natural gas is 
transmitted, or “transforms”, or measures the gas passing through it is distribution pipeline work. 
In the alternative, counsel submits that the relevant past practice supports the respondent’s inter- 
pretation. 


6. In proceedings such as this, the Board sits as an arbitrator. It is an accepted rule of con- 
tract interpretation where the words of an agreement are clear and unambiguous, the intent or pur- 
pose thereof must be gleaned from the words used and extrinsic evidence with respect thereto is 
not admissible. However, an arbitrator is entitled to refer to extrinsic evidence to assist in ascer- 
taining the true intentions of the parties where the agreement is patently ambiguous, or to deter- 
mine whether there exists any latent ambiguity and, if one is found, the true intentions of the par- 
ties (see Noranda Metal Industries Ltd., Fergus Division and International Brotherhood of 
Electrical Workers, Local 2345 et al. (1984) 44 O.R. (2d) 529 (C.A.); Re International Union, 
United Automobile, Aerospace and Agricultural Implement Workers, Local 1967 and McDonnell 
Douglas Canada Ltd., (1984) 47 O.R. (2d) 78 (Div. Ct.); The Brant County Board of Education, 
[1984] OLRB Rep. Oct. 1349). Consequently, the Board admitted evidence of prior collective 
agreements and past practice from both parties. 


oh: The actual work that gave rise to this dispute was the construction of 6600 meters of 12° 
diameter stainless steel natural gas pipeline running along Highways 35/115 from just north of 
Orono to approximately where Highways 35 and 115 separate. The project, on which 6 of the 
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applicant’s members were employed, lasted approximately 7 weeks, from late May, 1986 to mid 
July, 1986. This section of pipeline is part of the Consumers Gas system. The natural gas transmit- 
ted through this piece of pipeline comes from a major Trans Canada Pipeline that brings natural 
gas from Alberta to Ontario and which runs parallel to and just north of Highway 401 from Maple 
to Montreal. There are also Trans Canada pipelines running from North Bay to Morrisburg (also 
known as the North Bay Short Cut) and from Morrisburg to Ottawa. It was common ground that 
these Trans Canada pipelines are mainline pipelines within the meaning of the collective agree- 
ments before us. The major Trans Canada pipeline along Highway 401, is really 2 pipelines, one 
being 30‘ in diameter, the other 36‘ in diameter. Natural gas is pumped through them at an average 
pressure of 800 to 1000 pounds per square inch (hereinafter “‘p.s.i.”’),depending on the demands 
placed upon the system. Near the intersection of Highways 35/115 and 401, a short piece of pipe- 
line “‘branches off’’, north toward Orono. It leads into a Trans Canada metering station where the 
gas is ‘sold‘ to Consumers Gas. The gas then flows into an adjacent Consumers Gas station (the 
‘Bowmanville Station’”’) where the gas is measured again (as a secondary check), odorized, heat- 
ed, and regulated to a lower pressure of between 500 and 600 p.s.i. (depending on what is being 
required of the system). To odorize the gas is to transform it. This is the only station in this partic- 
ular branch of the Consumers Gas system where the gas is odorized (i.e. transformed) and, but for 
the individual customer meters, it is the only point at which the gas is metered or measured. The 
gas then flows north toward to the Towns of Orono, Kirby, Lindsay, and Peterborough. Along the 
way to and between those urban areas other customers are served by means of ‘“‘farm taps’, which 
are individual regulating stations outside of significant urban areas that reduce the pressure at 
which the gas is transmitted in order to serve individual customers. At each town, there is a regu- 
lating station where the gas pressure is reduced to below 60 p.s.i. for distribution through the town 
distribution grid (which grid both parties agree is distribution pipeline within the meaning of the 
two collective agreements). There are further pressure reducing regulators commonly found in 
subdivisions and even on individual streets. Finally pressure is reduced still further at each individ- 
ual customer’s building and at each appliance within the customer’s premises until it is at a level of 
approximately 1/4 p.s.i. when it is consumed in a typical family residence. The dispute between the 
parties is whether the pipeline between the Bowmanville station and the regulating station at each 
town is mainline pipeline or distribution pipeline. 


8. In our view, the respondent’s position is the correct one. We find that the words of the 
collective agreements, though not a model of clarity, are unambiguous. The scheme of the collec- 
tive agreements contemplates an emphasis on distribution pipeline work. Further, the definition of 
mainline pipeline is restrictive. It defines mainline pipeline as being only that pipeline which trans- 
mits gas and oil (and their by-products) either cross-country or to or from storage facilities, or 
which acts as a particular kind of cable conduit, or which transmits water slurries for certain pur- 
poses where the same or similar construction processes or equipment are used. All other pipeline is 
distribution pipeline. The project in question did not involve construction of a cross-country pipe- 
line. It did not involve storage facilities. It did not involve any relevant cable conduits. Its purpose 
is to carry natural gas, not water slurries. It is therefore not mainline pipeline work. 


wh Looked at another way, the definition of distribution pipeline, though quite precise, is 
broader in scope than that of mainline pipeline. In our view, the work in issue in this proceeding 
falls squarely within the definition of distribution pipeline. This work was downstream from the 
Bowmanville Station which, as we have already noted, is the first station or point at which the 
pressure under which the natural gas in that particular branch of the Consumers Gas system is 
transmitted is reduced. In our view, the words “higher pressure lateral and branch lines”’ in article 
1D 1. of the Distribution Agreement (and article 1 F 1. of the Mainline Agreement) refer to pipe- 
lines like those running between North Bay and Morrisburg, and between Morrisburg and Ottawa 
and not to pipeline like that along Highway 35/115. Consequently, the Bowmanville Station is a 
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“point which divides mainline transmission lines ... from lower pressure distribution stations” and 
is therefore a “first metering station or connection” as defined in the collective agreements. The 
Bowmanville Station is also the first and only station or point at which the natural gas is trans- 
formed and metered or measured. It is therefore also a “town border station” as defined in the col- 
lective agreements. The project in question involved the construction of pipeline which is down- 
stream from both the first metering station or connection, and the town border station, which in 
this case are the same point. Though it would be sufficient for the work to have been downstream 
of either for it to be properly characterized as being distribution pipeline work, it satisfies both 
criteria. It is therefore clearly distribution pipeline work within the meaning of Article 1 A-1 of the 
Distribution Agreement. 


10. Even if the union’s suggested interpretation was correct, and we find that it is not, the 
result would be the same because the reduction in pressure at the Bowmanville Station is such that 
it is a point at which there is a large relative reduction in transmission pressure. To apply the 
union’s interpretation in the manner that it suggests would itself cause an uncertain and ambiguous 
result, unless it could be said that distribution pipeline is limited to farm taps and pipeline down- 
stream from a pressure regulating station outside an urban area. In our view this is not a meaning 
that can reasonably be given to the words of the collective agreements. 


of. Even if the provisions of the collective agreements are ambiguous, and we have already 
decided that they are not, the extrinsic evidence clearly establishes that the project in question 
involved the construction of distribution pipeline. The union led evidence with respect to four pre- 
vious projects, all of which were completed prior to 1977. The respondent led evidence with 
respect to 19 distribution projects, all of which were begun and completed subsequent to 1977. In 
addition, we had before us collective agreements spanning the period from May 31, 1968 to the 
present. These collective agreements contain what we consider to be significant changes in the 
wording of the relevant provisions. The collective agreement for the period May 31, 1968 to April 
30, 1971 covered both mainline and distribution pipeline construction. The relevant provisions are 
as follows: 


A. MAINLINE PIPE LINES shall include: 


1. Cross-country pipe lines including portions of such pipe lines within private property bounda- 
ries up to the first metering station or connection; 


2. Oil and gas gathering lines which connect directly from the well to the main line or to or from 
gasoline extraction or gas dehydration plants; 


3. Pipe lines to or from storage facilities; 


4. Steel pipe lines transporting water for the purpose of water flood and repressuring systems, 
irrigation and domestic or industrial use, the construction of which requires the same or similar 
methods, equipment or organization as used in doing the work described above. 


B. DISTRIBUTION SYSTEMS, for which special conditions are contained in Article XV shall 
include: 


1. All pipe lines for distribution of gas, oil and/or products and water which are downstream 
from the first metering station or connection or the Town border station and up to the industrial 
or commercial meter; 


2. All service lines including portions of such pipe lines within private property boundaries up to 
and including the domestic meter; 
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In the next collective agreement, for the period May 1, 1971 to April 30, 1974, these provisions 
were unchanged except that A-2 was deleted. The provisions in the collective agreement for the 
period May 1, 1974 to April 30, 1977 are identical to those in the 1968-71 agreement. The collec- 
tive agreement for May 1, 1977 to April 30, 1979 put the provision that was A-2 into B-4 but was 
otherwise identical to the 68-71 agreement. The collective agreement for the period May 1, 1979 to 


3. Distribution piping could be manufactured from iron, steel, aluminum, copper, brass, plastic 
or any other material which might be substituted for the aforementioned. 


E. DEFINITIONS of terms contained in and for purposes of this Agreement shall include: 


1. First metering station or connection means that point which divides mainline transmission 
lines or higher pressure lateral and branch lines from low pressure distribution systems. If a 
metering station or connection is located on a mainline transmission line, then the work covered 
by the Agreement includes the construction of all pipe lines up to the point at which lower pres- 
sure distribution systems take off from higher pressure lateral and branch lines. IT Is UNDER- 
STOOD that this definition shall be interpreted as being subject to the definition of distribution 
work as contained herein; 


2. Town border station means that point at which deliveries to the distribution system begin and 
are metered or measured; 


April 30, 1981 contains the following provisions: 


A.MAINLINE PIPELINES shall include: 


1. Cross-country pipelines including portions of such pipelines within private property 
boundaries which are an integral part of the pipeline system; 


2. Pipelines to or from storage facilities; 


3. Pipelines constructed as underground cable conduits between originating plant 
terminals and Town border Stations; 


4. Pipelines transporting water or slurries for irrigational waste disposal, industrial, com- 
mercial, institutional or residential use, other than process water supply or discharge 
lines and water or sewage laterals, the construction of which employs the same or simi- 
lar methods, equipment, or organization as used in performing the work described 
above. 


B. DISTRIBUTION AND GATHERING SYSTEMS shall include: 
1. All pipelines for distribution of gas, oil, and/or products and water which are down- 
stream from the first metering station or connection or the Town border station and 


up to the industrial, commercial, or institutional meter; 


2. All service lines including portions of such pipelines within private property bounda- 
ries up to and including the domestic meter; 


3. Distribution piping could be manufactured from iron, steel, aluminum, copper, brass, 
plastic or any other materials which might be substituted for the aforementioned; 


4. Oil and gas gathering lines which connect directly from the well to the mainline or to 
or from products extraction or processing plants; 


5. Pipelines constructed as underground cable conduits from Town border stations to 
industrial, commercial, institutional, and residential meters; 
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6.  .Pipelines for pressurized liquids or slurries within the limits of cities or towns, other 
than service lines or laterals, the construction of which employs the same or similar 
methods, equipment or organization as used in performing the work described above. 


eoce 


F. DEFINITIONS of terms contained in and for purposes of this Agreement shall include: 


1. “First metering station or connection” means that point which divides mainline trans- 
mission lines or higher pressure lateral and branch lines from low pressure distribu- 
tion systems. If a metering station or connection is located on a mainline transmission 
line, then the mainline pipeline construction includes construction of all pipelines up 
to the point at which lower pressure distribution systems take off from higher pressure 
lateral and branch lines. This definition shall be interpreted as being subject to the 
definition of distribution work as contained herein; 


2. ‘‘Town border station” means that point at which deliveries to the distribution sys- 
tems begin and are transformed, metered, or measured. 


[emphasis added to indicate changes from previous collective agreement] 


The collective agreement for the period May 1, 1981 to April 30, 1983 is labelled “‘Mainline’”’ but 
contains provisions with respect to both mainline and distribution pipelines. Its provisions are iden- 
tical to those in the 79-81 agreement except that B-7 was added as follows: 


7. All pipelines 6” diameter and under. 


The 1983-85 and present collective agreements contain provisions identical to the 1981-83 agree- 
ment but in separate collective agreements as set out at paragraph 3 above. In addition, the 1968- 
71 collective agreement has appended to it a schematic diagram showing a gas pipeline transmis- 
sion system and on which the union wished to rely. It is found after the signature page and is not 
specifically marked as an appendix or addendum. Nor is it referred to or referenced in the body of 
the agreement itself. We have no direct evidence of what use this diagram was put to during that 
period and no such diagram was appended or affixed to any collective agreement after 1971. Arti- 
cle 2-D of the 1983-85 and present agreements does refer to the work covered by the terms of the 
agreements being “‘illustrated in the accompanying charts’’, but there are no such charts. It was the 
union’s evidence that the chart appended to the 1968-71 collective agreement has been used for 
internal union purposes since the mid 1970’s but not in any relations with the respondent or other 
contractors. In the result we are of the view that even if the diagram was once a part of a collective 
agreement between the parties, a proposition which is not entirely free from doubt, it is not a part 
of the present collective agreements. Nor, because of the paucity of evidence in relation to its 
preparation, use, and interpretation, is it of any real value to us as an interpretive aid. 


Pe The evidence of past practice does not disclose any ambiguity. It also establishes to our 
satisfaction that the relevant provisions of the collective agreement have been consistently applied 
in a manner which confirms our interpretation and application of that language as being the correct 
one. The “‘past practice” evidence of the applicant union was of little value. All of the pipeline pro- 
jects with respect to which the union led evidence preceded what are in our view some significant 
changes in the language of the relevant provisions subsequent to May 1, 1979. That and the lack of 
clarity and detail in the evidence itself fails to establish any ambiguity. It also fails to establish 
either that the work in question was in fact mainline work or that it was work substantially the 
same as that in issue in this proceeding. The union has not led any evidence that persuades us that 
there is any meaning inconsistent with our interpretation that could reasonably be given to the 
applicable provisions. Nor does its evidence establish any conduct or acquiescence unambiguously 
based upon what it suggests is the correct meaning and application of those provisions. On the 
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other hand, the evidence of the respondent company establishes that the work involved in those 
previous projects was both distribution pipeline work and substantially the same as the work in 
issue before us. Indeed, taken as a whole, the evidence of past practice satisfies us that it is the first 
reduction in pressure, if that comes before or in conjunction with a transformation or metering of 
the product, that is the dividing point between mainline and distribution pipeline. 


13: In the result, the pipeline construction work in question was properly done in accord- 
ance with the provisions of the Distribution Agreement. This grievance is dismissed. 


2106-85-R; 2341-85-U Le Syndicat Des Employes De Ser Vaas (CSN), Applicant, 
v. SerVaas Rubber Company Inc., Respondent, v. Retail, Wholesale and Depart- 
ment Store Union, AFL:CIO:CLC, Intervener; Syndicat Des Employes De Ser- 
vaas (CSN), Complainant, v. La Compagnie De Caoutchouc Servaas Inc. and 
Real Lauzon, Respondents, v. Retail, Wholesale and Department Store Union, 
AFL:CIO:CLC, Intervener 


Bargaining Rights - Certification Where Act Contravened - Collective Agreement - Inter- 
ference in Trade Unions - Unfair Labour Practice - Rubber plant moving from Quebec to Ontario 
without advanced notice to union - Quebec employees terminated and not re-hired at new location - 
Whether plant relocation and hiring practices tainted by anti-union motive - Whether bargaining 
rights having extra-territorial effect - Whether collective agreement binding outside Quebec 


BEFORE: S. A. Tacon, Vice-Chairman, and Board Members W. G. Donnelly and H. Kobryn. 


APPEARANCES: L. N. Gottheil, A. O. Gottheil and Jean Fournier for the applicant/complainant; 
R. J. Drmaj and Real Lauzon for the respondent; David Jewitt, Sean McGee, Marc Cousineau, 
Burt Lefebvre and Charles Quennville for the intervener. 


DECISION OF THE BOARD; December 5, 1986 


il, Board File No.2106-85-R is an application for certification dated November 18, 1985, in 
which the applicant requests, in the alternative, that the Board certify the applicant pursuant to 
section 8 of the Labour Relations Act. With respect to the certification application, an intervention 
was filed on April 11, 1986, by the Retail, Wholesale and Department Store Union (RWDSU) on 
behalf of those persons currently employed at the Cornwall location of the respondent. According- 
ly, the RWDSU was added as intervener to these proceedings and the intervener’s certification 
application is to be dealt with in accordance with section 103(3)(b) of the Act. Board File No.2431- 
85-U is a complaint filed under section 89 of the Act alleging violation of sections 64,(66)(a),(b) 
and (c), 67, 70, 72 and 75. The Board directs that the above application and complaint be and the 
same are hereby consolidated. For convenience, the applicant is referred to throughout as the 
“union” and the intervener as the “RWDSU”. 


Os, The circumstances of this case are exceedingly complex and must be set out in detail. At 
this point, however, it is necessary to summarily indicate the context in which the 
application/complaint arises. The respondent company operates a rubber re-cycling plant in Corn- 
wall as of October 17, 1985, but, until that date, was located in Montreal, Quebec (also referred to 
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as the Ville D’Anjou plant). The respondent is a subsidiary of Curtis Publishing, a firm based in 
the United States. The applicant, the Syndicat Des Employes de Ser Vaas (CSN), is party to a col- 
lective agreement with the respondent at the Montreal site. Although the parties were negotiating 
a renewal of their collective agreement in the summer of 1985 and concluded an agreement on Sep- 
tember 17, 1985, (effective to September 16, 1987), the applicant was not informed of the impend- 
ing sale of the Montreal plant or the move to Cornwall. On the week-end of October 27, the 
employees were notified of the move, as a fait accompli, and their termination. The employees 
were not offered positions in Cornwall. The applicant asserts the respondent’s conduct was moti- 
vated by anti-union animus, that is, a desire to rid itself of the union and its members and to escape 
from its obligations under the collective agreement. The applicant/complainant seeks extensive 
relief, including reinstatement for the Montreal employees, monetary compensation, a direction 
that the “Montreal” collective agreement applies to the Cornwall plant or, in the alternative, certi- 
fication on the ground that, but for the alleged improper refusal to hire the Montreal employees, 
the applicant would have sufficient membership support or, in the further alternative, certification 
pursuant to section 8 of the Act. The respondent denies that the plant relocation and its hiring 
practices were tainted by anti-union motive or that it otherwise contravened the Labour Relations 
Act. 


te 


3. With respect to the certification application, the Registrar informed the applicant that it 
must prove status as a trade union within the meaning of section (1)(1)(p) of the Act. The Board 
heard evidence and the parties’ submissions on this issue and ruled orally as follows: 


The issue before the Board at this juncture is solely whether the applicant is 
a trade union within the meaning of the Act. In this regard, the Board has 
reviewed the evidence and submissions of the parties. As stated in Local 199 
U.A.W. Building Corporation, [1977] OLRB Rep. July 472, there are a 
number of steps to be followed with respect to the formation of an organiza- 
tion wishing to establish its status as a trade union. The steps include a draft 
constitution, its approval by employees, the admission of employees to mem- 
bership, the ratification of the constitution by the members and the election 
of officers pursuant to the constitution. The Board finds, and it is not seri- 
ously disputed, that these steps have been followed by the applicant. Indeed, 
the respondent and intervener did not suggest the applicant was not a trade 
union within the Province of Quebec. 


Essentially, the respondent and intervener assert the applicant is not a trade 
union in Ontario because it is not “‘viable” within this Province and/or those 
eligible for membership are confined to Quebec because of the terminology 
used in the founding constitution and its amendment. 


In the Board’s view, membership in the applicant is not limited to persons 
from Quebec. The Board has reviewed the relevant documents and regards 
the reference to the ‘““Code du Travail’ as denoting ‘“‘non-management”’ indi- 
viduals, not a geographic restriction to Quebec. Likewise, the Board does 
not regard the geographic reference in the constitution as restricting the 
application to the Montreal region although, given the adoption of the 
amendments and the functioning of the applicant in accordance with that 
document since 1980, the Board’s conclusion on this aspect does not solely 
turn on the words of the original constitution. That is, the Board regards the 
articles in the amended constitution as the relevant document. 
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With respect to the issue of viability, the Board adopts the reasoning in 
La-z-Boy Canada Limited, [1981] OLRB Rep. Apr. 460 and Rockwell Inter- 
national Corporation, [1981] OLRB Rep. June 780. On the instant facts, the 
Board is satisfied the applicant is a viable organization in Ontario. In a prac- 
tical sense, given the physical location of Montreal and Cornwall, viability is 
not impeded. Further, given the applicant’s affiliation with the CSN, the 
Board is satisfied that services are available through that organization which 
provide ample indication of the viability of the applicant in Ontario. 


Finally, the Board is satisfied that, as of the date of the certification appli- 
cation, the applicant had members in its organization. 


Therefore, the Board finds that the applicant is a trade union within the 
meaning of section 1(1)(p) of the Labour Relations Act. 


FACTS 


4, Two witnesses testified for the respondent, R. Lauzon, company president, and A. Bar- 
rette, personnel consultant. Seventy-eight exhibits were tendered in evidence. The 
applicant/complainant called no witnesses on its behalf except with respect to the question of trade 
union status. The status issue was heard and determined first by the Board and questions were 
restricted to that issue. Having weighed and assessed the evidence, including the credibility of the 
witnesses, the documentary evidence and what was reasonably probable in the circumstances, the 
Board makes the following findings of fact. 


a The applicant union was founded in March 1972 in affiliation with the Confederation 
des Syndicats Nationaux (CSN). At that time, the rubber re-cyclying plant was owned by UniRoy- 
al. The union, Le Syndicat des Employes de UniRoyal, was certified for both Ville d’Anjou and 
another Montreal location in 1973. That decision was appealed to the Supreme Court of Canada 
but the certification for both locations was ultimately upheld. A strike was commenced in Septem- 
ber 1974. In June 1975, Uniroyal decided to close both locations. The union continued its strike to 
force Uniroyal to reopen; the factory was occupied and a boycott organized. In September 1979, 
the Ville d’Anjou plant was sold to the respondent. The union changed its name to Le Syndicat 
Des Employes De Ser Vaas and negotiated a collective agreement with the respondent effective 
September 17, 1979, to September 16, 1982. That was re-negotiated for the period September 1982 
to September 1985 and a third collective agreement signed, as noted, September 17, 1985, for a 
two-year term until September 16, 1987. 


6. In Montreal, the respondent operated a rubber reclamation business which re-cycled 
butyl rubber from scrap inner tubes and processed scrap rubber buffings to rubber dust (crumb 
rubber). Prior to 1982, the company also processed scrap tyres from passenger cars by removing 
metal and fabric from the tyres and re-cycling the tyres into rubber powder; this aspect was not rec- 
ommenced following a fire at the plant in that year. Essentially, the re-cycling process may be 
described thus: the rubber was shredded, softened (“‘vulcanized”’), strained to remove foreign mat- 
ter, refined into extremely thin sheets (3/1000”), wrapped around a drum until sheets 3/4” thick 
were formed. The material was dipped in a latex solution to prevent sticking, cooled, dried and 
stored on skids for shipment. The dip proved ineffective in preventing sticking and the company 
eventually discontinued using this type of coating. In the tyre reclamation process, the tyres were 
shredded, the metal and fabric removed and the rubber ground into dust. The tyre dust was placed 
in a mixer with water and chemicals, then in a ‘“‘devulcanizer”’ to reverse the vulcanization process. 
The water was removed from the mixture in holoflite driers and a press. Finally, the product 


1783 


passed through the strainer and mill line. The two operations utilized the same equipment for part 
of the process and different equipment for other stages. 


is The Montreal operation was plagued with difficulties. The equipment was aging and 
costly to maintain and repair; breakdowns were not uncommon. Moreover, the design of the plant 
was flawed in that a screw conveyor was utilized to move the material through the processing steps. 
This conveyor system, in particular, contributed to the frequent contamination of the product. 
There were problems with the sheeting sticking together on the skids as well. A latex dip was 
developed but, as noted, did not fully eliminate the difficulty. Complaints from customers about 
the quality of the product, the failure to meet specifications and sticking were common; numerous 
letters to that effect were tendered in evidence. The company had difficulty in retaining customers 
and, further, incurred costs to replace orders rejected as unfit by customers and to reimburse losses 
occasioned by the poor quality. 


8. A production committee of union and management representatives had been formed in 
1982 to deal with all problems relating to productivity. The committee met weekly. Through the 
committee, the union received detailed information concerning the company’s operation, including 
financial data. 


Ae A serious fire stopped production at the plant from September 1982 until March 1983, 
when the butyl rubber operation re-commenced. The company evaluated re-starting the scrap tyre 
operation; the union strongly supported re-starting this process. Some equipment was purchased 
and the company’s line of credit increased from $400,000 to $525,000. Unfortunately, the estimates 
of capital investment and construction costs were wildly under the mark. By 1985, after expendi- 
tures of over $500,000, the scrap tyre process was not yet operational and the market was shrinking 
as potential customers (e.g., Goodyear) decided not to utilize reclaimed rubber as part of the mix 
in their products. The company decided to suspend the scrap tyre project at least temporarily. In 
contrast, it should be noted that the market for butyl and crumb rubber was regarded as stable. 


10. By the spring of 1985, the company had a number of financial problems. Apart from a 
modest net profit in 1983, the company had consistently operated at a net loss. The company 
approached several lending institutions for additional funds, seeking to re-mortgage the property 
but was turned down because the firm did not show a trend of profitability and the plant was 
regarded as a single use structure. The parent firm, while financially healthy, faced liquidity prob- 
lems at that time because of expansion into Mexico and, thus, could not divert the funds to Ser 
Vaas at the levels needed. Hydro Quebec had changed its main line voltage in the area in 1984. 
Temporary devolters had been installed at the company’s property line but Hydro was now insist- 
ing on the conversion of the equipment to accept the higher voltage. Cost estimates for the conver- 
sion were in the order of $200,000. In late spring, environmental control bodies at the provincial 
and municipal levels notified the company that modifications to the operation would be required to 
comply with emission regulations; the costs involved were not insignificant. Back taxes in the 
amount of $73,000 were owed and eventually paid in May 1985 by the parent firm to avoid a 
directed sale of the property. And, accounts payable were ninety (90) days overdue. All this 
information was disclosed to the production committee, of which the union president, J. Fournier, 
was a member until January 1985 when he was replaced by M. Fournier, the union vice-president. 
J. Fournier, however, frequently continued to attend meetings. 


We In early 1985, the company was approached by Montco, the adjacent firm, as to 
whether the respondent was interested in selling the eastern portion of their property. Montco 
wished to expand their operations. The production committee was informed of the overture; the 
union, through J. Fournier, expressed vehement opposition. As the company’s financial woes mul- 
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tiplied, in the late spring of 1985, the parent company approached Montco through the respon- 
dent’s management as to the possible sale of the entire property, consisting of 10.3 acres. The par- 
ties entered negotiations: in early July a price of $1.1 million was agreed but other crucial terms 
remained to be discussed. Finally, a tentative sale date was set for September 3, 1985. Both parties 
would share the facilities until December 31, 1985 and April 30, 1986, for various parts of the 
plant, under a lease back arrangement from Montco to Ser Vaas. Montco needed access as of clos- 
ing to start extensive modifications. Indeed, the plant was gutted internally and major structural 
changes carried out as well. Ser Vaas needed to schedule the shut-down of its operations, store 
equipment pending disposal, etc. The arrangement reached accommodated those interests. On the 
morning of September 3, the parent firm, by telephone, directed Lauzon to proceed with the sale. 
Proceeds from the sale were used to cover, in part, liabilities including discharging the mortgage, 
loans for equipment, taxes, accounts payable, etc. 


12, As the prospect of a sale to Montco became more likely, the parent considered its 
options with respect to Ser Vaas. These options including closing the plant or its relocation else- 
where in Quebec, Ontario or the United States. The possibility of constructing a new facility was 
evaluated and rejected because of the time frame for the sale and lease arrangement. Various sites 
were visited or evaluated by Curtis officers and/or Lauzon. For example, Valleyfield, Quebec and 
Hawkesbury, Ontario were considered. The latter was visited more than once by Lauzon, some- 
times accompanied by a real estate agent and consulting engineer. Hawkesbury was eventually 
rejected as the contractor could not guarantee construction dates. Also in Ontario, a site in Corn- 
wall was visited by Lauzon and twice by Paul Ser Vaas (a Curtis officer). In July, Lauzon and both 
Paul Ser Vaas and Dr. B. Ser Vaas (chairman of Curtis) toured five possible locations in Indiana. 
Several sites in New York state, particularly Messina, were evaluated and visited. Criteria included 
a free-standing building which could accommodate the expanded operation now contemplated and 
location in relation to the firm’s customers and suppliers. Lauzon listed the various customers and 
suppliers by location but the Board does not regard it as useful to reiterate that itemization herein 
except to note that the uncontradicted evidence was consistent with the criteria stated. In Canada, 
proximity to the international bridges was a factor as that would result in significant savings for 
custom brokerage fees. Around September 7, 1985, Dr. B. Ser Vaas visited the Cornwall location; 
it was tentatively agreed that, if a reasonable lease could be secured, that would be the site of the 
new operation. 


133 Apart from the disclosure of Montco’s initial interest, the negotiations and sale were 
kept entirely confidential notwithstanding continued meetings of the production committee and 
collective bargaining between the respondent and the union which culminated in the signing of a 
collective agreement on September 17, 1985. Lauzon candidly acknowledged the deliberate deci- 
sion of the firm not to inform the union of the impending sale. He explained that the company 
feared that, if the employees learned of the sale, the operation would be shut down immediately, 
the plant occupied and equipment damaged so as to prevent the sale and/or prevent Montco from 
taking possession. In those circumstances, the company would not be able to hand over possession 
and would incur substantial liability. Lauzon pointed to several instances of similar conduct during 
the past few years. For example, in October 1984, despite proper notice of layoff, the employees 
occupied the plant in protest and locked out management. When the plant recommenced prod- 
uction in January, 1985, the employees refused to work until the company re-opened the collective 
agreement and paid compensation for the layoffs. On several occasions, the employees shut down 
the mill line to force the company to hire additional employees, for example. Once, when the 
union president (J. Fournier) was suspended pending an investigation of a fight which Fournier 
admitted, employees refused to work until the suspension was lifted. On another occasion, the pay 
cheques were delivered late because of a lack of funds; three employees carrying chains occupied 
the controller’s office. When the company sought to discuss the absenteeism rate (in the 28% to 
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34% range) at the production committee, the employees boycotted meetings for several weeks 
until the matter was dropped. 


14. It is appropriate at this point to indicate the manner in which the Cornwall site came to 
the company’s attention. The forced re-opening of the collective agreement had occurred, in the 
company’s view, because inventory was exhausted and the firm had to re-commence production to 
generate revenue. The union was fully aware of the company’s inventory level because the union 
had earlier insisted on the replacement of a management person in shipping and receiving with a 
bargaining unit member. The company decided to stockpile inventory away from the plant. The 
inventory was entered as sales and the material stored from July 1985 onwards at the Riverside 
Yarn plant in Cornwall in leased space. The location was closer to an international bridge and cus- 
tomers, particularly those in the United States, and the lease inexpensive. Considerable additional 
space was available on the premises and it was this building which was considered and eventually 
selected for the Ser Vaas relocation. 


ils On Sunday, October 27, 1985, Lauzon telephoned all employees, informed them of the 
plant closing and that a confirmatory letter would be delivered. The letter indicated that the clo- 
sure was permanent and that the employees would not be required to report to work but would 
receive salary and benefits until December 27. Employees were given a telephone number to call 
to arrange for the collection of personal effects and tools. A separation certificate would be for- 
warded at the appropriate time. Three security guards prevented access to the plant for the first 
week. Thereafter, Montco gradually assumed responsibility for security. During the first week, one 
guard was stationed inside the plant. The other two, with dogs, were outside at the main gate and 
behind the building. The employees initially wished to enter en masse to collect belongings; the 
company demurred. An arrangement was agreed to permitting entry of employees individually, 
accompanied by a guard, company representative, union representative and union counsel. 
Employees asserted that some of their belongings were stolen; a law suit for damages was filed in 
Quebec. Apparently, the employees’ personal property was left in garbage bags in the hall that 
week-end rather than in their lockers. During the preceding week, the employees unilaterally had 
decided their lockers should be steam-cleaned and instructed the employee responsible for house- 
keeping in the plant to perform those duties, which he did. Lockers were emptied to permit the 
steam-cleaning. Thus, on the weekend of October 26/27, the employees’ possessions were tempo- 
rarily left in the garbage bags in the hall rather than in their lockers. 


16. In early October, 1985, Lauzon engaged A. Barrette as a part-time personnel consul- 
tant to initially hire some temporary employees. Barrette was to hire permanent employees and 
some management personnel as well and to provide related personnel advice. Barrette has exper- 
tise in the personnel field, had known Lauzon earlier in their careers and had recently started a 
consulting business. Construction needed to modify the building in preparation for production was 
performed by outside contractors. Temporary employees were hired by Barrette to clean equip- 
ment, paint, set up, etc. Maintenance employees were also hired gradually from November to 
March as needed on a permanent basis. Three of those hired as permanent maintenance were ini- 
tially hired as temporary workers for the pre-production activities. A production start date of Janu- 
ary 1986, was first contemplated but that was delayed to March because of construction difficulties. 


7. Barrette satisfied the demand for temporary employees from the local market, working 
through the Canada Employment Centre. Ads were also placed in papers distributed in the Corn- 
wall area. As temporary workers were needed, the Canada Employment Centre scheduled inter- 
views with apovlicants; Barrette conducted those interviews and made the hiring decisions. The pos- 
sibility of hiiing the Montreal employees was not raised at the time. Barrette testified that 
utilization of the Montreal employees was not sensible given the irregular hours and temporary 
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duration of the initial tasks. Further, as there was considerable unemployment in the area, the 
company’s needs were readily satisfied locally. Barrette also stated that a firm would not normally 
re-locate workers for temporary positions. Wage rates for the temporary employees were set by 
Barrette after discussion with local Canada Employment Centre officials. The company wanted the 
temporary and permanent maintenance staff to possess appropriate trade skills and the ads 
reflected this. In Montreal, the maintenance workers had formerly worked in production and were 
not skilled tradesmen. In Cornwall, workers were directly hired into the maintenance department. 
Two such employees, H. Baker and P. Menard, were hired by the company’s chief engineer on 
recommendation of Cornwall Warehousing management rather than through Barrette. (Cornwall 
Warehousing management administered the entire plant site, of which Ser Vaas leased a portion.) 
Between November and mid-January, approximately nineteen employees were hired as temporar- 
ies. Of those, seven were terminated in that same period and three became permanent mainten- 
ance employees. Finally, it should be noted that the temporary hires all signed employment letters 
explicitly confirming their temporary status although it is likely some hoped a permanent position 
might eventually materialize. 


18. In November 1985, the Montreal employees signed standard form letters indicating a 
willingness to report to work in Cornwall and authorizing the union to deal with the company on 
their behalf. In fact, communication with the company was handled by the union. The company 
acknowledged the November form letter stating its view that the union certification did not extend 
to the Cornwall location and that individuals would be contacted in the future if their services were 
needed. In December 1985, the union filed a grievance under the collective agreement on behalf of 
the employees asserting numerous violations of the contract. At the end of November, all the 
Montreal employees applied for work through the Cornwall Canada Employment offices. The 
applications were given to Barrette who passed them on to Lauzon. Both Lauzon and Barrette tes- 
tified as to their discussion at the time. Lauzon instructed Barrette to consider the Montreal 
employees for permanent positions in production at the appropriate time. 


Lo: It is necessary to digress for a moment at this point. In October, the employees were 
notified their salary and benefits would continue until December to conform to Quebec law. In 
January 1986, Lauzon advised F. Dube, an official with Travail Quebec, of the plant closing. The 
company agreed to participate in a reclassification committee composed of representatives of the 
company, union, Travail Quebec, the federal government and an outside consultant as a neutral 
chair. The committee budget was set at $10,000: the firm contributed $4,500 (45%); the union 5%, 
Travail Quebec and the federal government 25% each. The committee was to facilitate the re-inte- 
gration into the labour force of the Montreal employees including co-ordinating measures offered 
by the company and the various public, community and private services. J. Dussault, an economist 
familiar with the Montreal labour market, was selected as chair. Barrette was asked to be the com- 
pany representative on the committee. He acted as committee treasurer. Barrette informed the 
other committee members of his status as consultant and company representative. 


20. The committee held its initial meeting in January and its second on February 7, 1986. 
The next meeting was scheduled for February 24. Before that meeting, Lauzon instructed Barrette 
to make arrangements to interview the Montreal employees for permanent positions in Cornwall 
as the company was gearing up for production. About eighteen production employees would be 
needed for the March start up. Barrette telephoned Dube to ascertain whether that process would 
involve any conflict as he also was company representative on the reclassification committee. Dube 
responded that there was no conflict and that Barrette should simply update the committee at the 
next meeting. For convenience of the Montreal employees, the interviews were arranged for Feb- 
ruary 20, in Montreal, at the Travail Quebec offices. Barrette was unavailable for the interviews 
before that date. 
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ZA. The first interview was scheduled for 9.30 a.m. with L. Fagnant. At that time, M. Four- 
nier and another person, Mr. Ouellette, appeared as well and challenged the company’s right to 
conduct interviews, asserting that was a function of the reclassification committee. Barrette 
explained his conversation with Dube. M. Fournier and Ouellette left and Barrette commenced 
the interview, i.e., discussing Fagnant’s work, his interest in moving to Cornwall, and such topics. 
However, after a few minutes, J. Fournier (union president) interrupted and aggressively stated 
that the company had no reason to conduct interviews and bypass the committee, that the com- 
pany should only interview the workers collectively and take all the employees as a group to Corn- 
wall. Barrette attempted to again explain his instructions and the circumstances. J. Fournier 
asserted the interviews were finished and he so informed all the Montreal employees. J. Fournier 
and Fagnant left. The receptionist informed Barrette that there were about twenty people in the 
hall outside and their mood seemed hostile. Barrette decided it was more prudent to wait until 
they left rather than risk a confrontation. 


a2: Barrette immediately reported the events that morning to Lauzon by telephone. Lau- 
zon directed Barrette, since interviews with the Montreal employees had been thwarted, to adver- 
tise locally for production employees, including utilizing Canada Employment services. Temporary 
employees were also to be considered. Effective March 28, a number of temporary employees 
were transferred to permanent staff. Other workers were hired directly for production as well. Bar- 
rette’s telephone call was followed by a written report which was tendered in evidence. 


23 The minutes of the reclassification committee meeting of February 24, tendered in evi- 
dence by the applicant/complainant indicated the following. Barrette attended the February 24 
meeting of the reclassification committee. The employee representatives protested the company’s 
attempt to interview the Montreal workers. After considerable discussion with the federal and pro- 
vincial representatives, the employee representatives agreed to ascertain whether the Montreal 
employees would be willing to be interviewed individually. Barrette was to contact the company to 
ascertain whether the firm was still interested in considering the Montreal workers. It is not dis- 
puted that Barette resigned as company representative on the committee at the end of that meet- 
ing, was replaced by another personnel consultant, C. Durand, and that the reclassification com- 
mittee continued to meet. No further interviews with the Montreal employees were scheduled, 
however. The Montreal employees did receive standard form letters from the company dated 
March 6, 1986, wherein the company stated that interviews had been scheduled but prevented by 
the union which insisted that all former employees should be hired. The company indicated that it 
was not prepared to accede to that stance but would keep the individuals’ names on file for future 
reference. To complete the chronology, the union replied on March 6 contesting Barrette’s con- 
duct at the interviews, disputing the company’s assertion of union interference and reiterating its 
position that the company was acting illegally in not transferring the Montreal employees to Corn- 
wall. Finally, by letter dated March 26, 1986, the employees signed a single statement confirming 
agreement with the contents of the union letter of March 6 and again indicating their availability 
for work. 


24. It is useful now to summarize the operation presently carried out in Cornwall. Butyl 
rubber from inner tubes is recycled, crumb (rubber powder) is processed and scrap tyres 
reclaimed. Moreover, the company now manufactures custom molded and extruded rubber goods, 
such as, paddock fencing, weather stripping, gasket material, rubber bricks and bats. The company 
also does custom refining, chopping and re-grinding for customers. New and additional equipment 
worth over one million dollars was acquired (e.g., a sophisticated metal detector, rubber granula- 
ter) to provide this additional capability and ensure a quality product. Some equipment as well was 
transferred from the Montreal plant. The design flaws in the Montreal plant have been corrected. 
For example, rubber belts are used to convey the product. The new process and design has elimi- 
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nated the need for the addition of oils and powders and the likelihood of contamination. The ‘‘fin- 
ishing” operation in Montreal is not needed in Cornwall as the equipment automatically performs 
this task. 


ARGUMENT 


25 The Board next sets out the arguments of counsel in an abbreviated form. In the 
Board’s view, it is more expeditious in the circumstances to first summarize the submissions of the 
applicant/complainant followed by those of the respondent and intervener. It was agreed that the 
argument of the intervener would be in writing with opportunity for the applicant/complainant and 
the respondent to respond, also in writing. Such a response was received from counsel for the 
applicant/complainant; the respondent indicated it saw no need to file a rebuttal to the intervener’s 
submissions. 


26. Counsel for the applicant/complainant basically asserted that the employer had inten- 
tionally moved out of the province to escape the union and its members. That is, the move itself 
was tainted as was the failure to transfer the Montreal employees for the temporary and permanent 
positions. Counsel characterized the operation as financially healthy or that the parent firm could 
readily have provided needed funds, that this was a “‘runaway shop’’. Counsel acknowledged that 
the issue of bad faith bargaining was not before the Board but pointed to the deception of the 
union by management during collective bargaining negotiations and the circumstances of the plant 
closing and hiring of temporary and permanent employees as substantiating the “taint” allegations. 
Counsel also stressed that some non-bargaining unit personnel were relocated to Cornwall as fur- 
ther indication of the employer’s mala fides vis-a-vis the union and bargaining unit employees. For 
the period October 27, 1985, to December 27, 1985, counsel asserted the Montreal workers 
retained their ““employee”’ status under Ontario law and were unlawfully locked out by the employ- 
er. In the alternative, if the workers were not “‘“employees”’ under Ontario law, it was argued that 
the refusal to hire for the Cornwall operation was tainted. For the period from December 28, 1985, 
counsel contended there was an illegal lockout or termination of the Montreal employees or, in the 
alternative, an improper continuing refusal to hire. Counsel reviewed the evidence, suggesting that 
Lauzon’s explanation of the approach by Montco was ambiguous and that other sites in Quebec 
were not seriously considered. The projected cost savings under wages and reduction of the work 
force in a memo of Paul Ser Vaas dated September 10, 1985, was emphasized as further indication 
of an intention to escape the employer’s obligations under the collective agreement. Counsel 
essentially dealt with the union’s conduct in terminating the February interviews as understandable 
in the circumstances, that the employer’s conduct was suspicious in scheduling interviews at all and 
the company should have acted through the reclassification committee and/or the union. Further, 
counsel stressed that the failure to re-schedule interviews after the next re-classification committee 
meeting was evidence of improper motive. It was argued that the current collective agreement 
already was applicable to the Cornwall location or, in the alternative, the collective agreement 
should be ordered applicable as a remedy for the various unfair labour practices alleged. Or, in the 
further alternative, the Board should direct that the bargaining rights of the union should extend to 
Cornwall even if the collective agreement itself did not. With respect to the Montreal workers, 
counsel asserted that there should be an order to the employer to hire, in order of seniority, the 
number of employees needed to replace those now working in Cornwall. Extensive compensation 
for lost wages, benefits, relocation expenses, etc. was sought. Given that there were forty-three 
bargaining unit positions in Montreal, it was asserted it was reasonable to assume all temporary 
positions would have been filled by those employees as at the certification date. That is, the union 
was entitled to automatic certification or, in the alternative, certification pursuant to section 8 of 
the Act in view of the alleged employer misconduct. In the final alternative, it was asserted the 
Board’s ‘“‘buildup”’ principles should not apply given the alleged illegal plant relocation but, if those 
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principles were considered, a representative sample of employees would have been hired by the 
end of January 1986 and it could still be assumed all these positions would have been filled by the 
Montreal workers. With respect to the various positions asserted, counsel referred to numerous 
authorities in support, including Ontario, Quebec and American jurisprudence, as follows: 


Westinghouse Canada Ltd., [1980] OLRB Rep. April 577; Sunnylea Foods 
Ltd., [1981] OLRB Rep. Nov. 1640; Humpty Dumpty Foods Ltd., [1977] 
OLRB Rep. July 401; Academy of Medicine, [1977] OLRB Rep. Dec. 783; 
York Hanover Developments Ltd., [1978] OLRB Rep. July 703; 
Metropolitan Parking Inc., [1979] OLRB Rep. Dec. 1193; Culverhouse 
Foods Inc., [1977] OLRB Rep. Jan. 16; Numilk Co. Ltd. 62 CLLC 16,237; 
Livingston Transportation Ltd., [1976] OLRB Rep. July 346; Harry Woods 
Transport Ltd., [1976] OLRB Rep. July 341; Rondar Services Ltd., [1977] 
OLRB Rep. Oct. 655; Cable TV Ltd., [1980] 2 Can. LRBR 381; Dylex Ltd., 
[1977] OLRB Rep. June 357, approved (1977), 77 CLLC 914,112 (Div. Ct.); 
Dr. Hiller’s Peppermint Canada Ltd., [1979] OLRB Rep. May 375; Manor 
Cleaners Ltd., [1982] OLRB Rep. Dec. 1848; Law Society of Upper Canada 
v. Skapinker (1984), 9 D.L.R. (4th) 161 (S.C.C.); Malartic Hygrade Gold 
Mines Ltd. v. The Queen (1982), 142 D.L.R. (3d) 512 (Q.S.C.); The Board 
of Education for the Borough of Scarborough, [1975] OLRB Rep. Sept. 657; 
Spramotor Ltd., [1976] OLRB Rep. May 215; Sherman Sand and Gravel 
Ltd., [1978] OLRB Rep. May 459; Vaunclair Meats Limited, [1982] OLRB 
Rep. March 508; Royal Chesterfield Inc. [1974] T.T. 353; Canada Cold Stor- 
age Co. Ltd. [1971] T.T. 233; Droit du travail, Robert Gagnon, pp.107 - 127, 
147-151; Triumph Curing Center (1978) F.(2d) 462 (U.S. Court of Appeal, 
Ninth Circuit); Westwood Import Co. Inc. (1980) C.C.H. N.L.R.B. 17,371; 
NLRB vs Marine Optical Inc. (1982) 671 F.(2d) 11; Olga Zdanok v. Glidden 
Company (1961) 42 LC 24,163 (U.S. Court of Appeal, 2nd Circuit); 
Monogahela Steel Co. 1982-83 C.C.H. NLRB 26,087; Allied Mills Inc. 1974- 
75 C.C.H. NLRB 26,219; M & G Convoy, Inc. 1981-82 C.C.H. NLRB 
30,422; Royal Norton Manufacturing Co. (1971) C.C.H. NLRB 29,628; 
Ex-Cell-o Corp. (1973) 60 L.A. 1094. 


AG Counsel for the respondent asserted that the ‘‘Montreal”’ collective agreement was lim- 
ited in its geographic scope, did not extend beyond Quebec and should not be so extended. That is, 
certification was a provincial responsibility and certificates in one Province should not be given 
“extra-territorial’’ effect. Further, it was argued Rockwell International Corporation, [1981] OLRB 
Rep. June 780 was distinguishable as the parties here could not be said to have intended the collec- 
tive agreement to apply outside the province. Bell Canada, [1982] 3 Can. LRBR 13 was also cited 
in support. Counsel contended that the Board should not assess whether the decision to move from 
Montreal contravened the Ontario Labour Relations Act, that is, whether there was economic jus- 
tification for the move as per section 77 of the Act. Rather, that was a matter for the Quebec 
courts. In the alternative, however, counsel stressed that the move was justified on economic 
grounds; the evidence concerning the lack of profitability and other financial difficulties was 
reviewed. Counsel also submitted that the fact that the relationship of the union and company may 
have been poor was not tantamount to a violation of the Act by the company in its decision to 
move. It was argued that the Ontario Board jurisprudence on bad faith bargaining and the duty to 
disclose should not be applied to bargaining in Quebec but, in the alternative, the Company had 
not violated the duty to bargain in good faith given the attitude of the union and employees to the 
company’s difficulties as conveyed to the production committee. With respect to the hiring of tem- 
porary employees, counsel asserted the company was not bound to transfer persons who were still 
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its employees in Quebec, as the individuals were not terminated until December 27, 1985. Further, 
the evidence of Lauzon and Barrette, the personnel consultant, with regard to hiring temporaries 
did not indicate any anti-union animus. Moreover, it was submitted the evidence demonstrated 
that the company was prepared to consider the Montreal employees for production positions but 
those efforts were thwarted by the union’s conduct. As to certification pursuant to section 8 of the 
Act, counsel argued that the requisite elements of statutory violation by the employer, some level 
of membership support of the applicant and circumstances in which a secret ballot would not dis- 
close the true wishes of the employees were not present in this case. Counsel added that, as of the 
application date, only temporary employees worked in Cornwall and, thus, it was appropriate to 
apply the “buildup” principles to defer the resolution of the certification application to March 
when production had started and, perhaps, direct a vote with both the applicant and intervener on 
the ballot. In response to the submissions of union counsel, it was contended that many of the 
propositions were speculative and not based on the evidence, for example, that Valleyfield was not 
seriously considered as a relocation site, that the parent company could have bailed out the respon- 
dent by infusing the needed funds, that the union could “‘guarantee” all positions in Cornwall 
would have been filled by the Montreal workers. Counsel sought to distinguish those cases cited by 
union counsel and referred to the following cases in support of the respondent’s positions: 


Transport Labour Relations Association and Wholesale Delivery Service 
(1972) Ltd., [1979] 1 Can. LRBR 90; Brotherhood of Railway, Airline and 
Steamship Clerks, Freight Handlers, Express and Station Employees, {1978] 1 
CLRBR 493; Wholesale Delivery Service (1972) Ltd., Overland Freight Lines 
Ltd., [1979] 3 Can. LRBR 543; Durham Transport, [1978] OLRB Rep. Sept. 
818; MacLeans Magazine, [1983] OLRB Rep. Mar. 401; Radio Shack, [1979] 
OLRB Rep. Mar. 248; Skyline Hotels Limited, [1980], OLRB Rep. Dec. 
1811; Somerville Belkin Industries Limited, [1980] OLRB Rep. May 791. 


Finally, counsel for the respondent submitted that, if the collective agreement was extended to the 
Cornwall plant, the Montreal workers would be entitled to those jobs but, otherwise, the union 
must satisfy the usual requirement of demonstrating sufficient membership support at the new 
location. 


26: Counsel for the intervener first dealt with the constitutional issue in its written submis- 
sions. Essentially, intervener’s counsel concurred with the respondent’s arguments on this aspect, 
that is, that labour relations are a matter of provincial jurisdiction and the Ontario Board does not 
have jurisdiction over alleged unfair labour practices occurring outside Ontario. Further, it was 
argued the applicant/complainant must seek relief for alleged unfair labour practices in Quebec in 
that province, that the Ontario Board has no jurisdiction to import into Ontario a collective agree- 
ment negotiated outside this province and then to amend that collective agreement in accordance 
with the principle in Westinghouse, supra, as sought by the applicant/complainant. Counsel 
stressed that the applicant/complainant has filed a grievance alleging violation of the collective 
agreement and that is the appropriate form for resolving such matters. Moreover, it was argued 
there were sound labour relations policy reasons for not importing into Ontario collective agree- 
ments negotiated elsewhere, including conflicts of laws problems, uncertainty in the Ontario 
labour relations scene for persons seeking employment at plants relocated in Ontario from else- 
where and for trade unions seeking to organize those employees and the undermining of the collec- 
tive bargaining process established in Ontario should collective agreements, together with the for- 
mer work force, be transferred. With respect to the alleged unfair labour practices in Ontario, 
counsel for the intervener submitted the evidence did not support the applicant/complainant’s con- 
tention that the Montreal workers were discriminated against. Rather, it was argued that the 
applicant/complainant’s insistence that all of the Montreal workers be hired at once and the 
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applicant/complainant recognized as their bargaining agent, culminating in the events at the Febru- 
ary interviews, precluded a finding by the Board that the respondent would have discriminated 
against the Montreal workers on the basis of their membership in the applicant/complainant. Hav- 
ing regard to the various remedies sought by the applicant/complainant, on the assumption that the 
Board concluded the respondent has breached the Act, counsel for the intervener essentially sub- 
mitted the Board should not extend the Montreal collective agreement and retroactive ‘““employ- 
ment status” in Cornwall to the Montreal workers so that the applicant/complainant would auto- 
matically be certified, as this would be inequitable to the current Cornwall employees. Counsel 
referred to the concept of specific performance to assert the appropriate relief for the Montreal 
workers was an award of damages as per Textile Workers Union of America v. Darlington Manu- 
facturing Company (1965), 58 LRRM 2657 and/or a direction that the Montreal workers be placed 
on a preferential hiring list for any new positions at the Cornwall plant. With respect to certifica- 
tion pursuant to section 8, counsel contended this relief was not appropriate in the particular cir- 
cumstances of this case given the effect on the rights of innocent third parties. Further, in view of 
the refusal by the Montreal workers to be considered for employment unless all were hired and the 
applicant/complainant recognized its bargaining agent, it was argued the Board could not assess 
the level of support enjoyed by the applicant/complainant at the terminal date. Moreover, it was 
submitted that, at the terminal date, the applicant enjoyed no membership support or insufficient 
membership support to warrant certification pursuant to section 8. In conclusion, counsel for the 
intervener argued the applicant/complainant’s certification application should be dismissed, the 
intervener’s certificatin application proceeded with and, if the Board found any statutory breaches 
by the respondent, an award of damages constituted the appropriate form of relief. 


Zo. In reply to the intervener’s submissions, counsel for the applicant/complainant asserted 
that the applicant/complainant was relying on illegal conduct in Ontario to justify its relief. That is, 
either the Montreal employees were locked out of the Cornwall plant (as they remained employees 
until December 27, 1985) or were discriminated against in the hiring process on the basis of their 
membership in the applicant. Moreover, it was stressed that the company’s conduct, even that in 
Quebec, was relevant to the question of anti-union animus and the Board’s remedial discretion. 
Counsel also submitted the failure to disclose the move and to consult with the union constituted a 
violation of sections 64 and 66. On the constitutional aspect as well, counsel argued that the fact 
that the decision to move was implemented in Ontario was sufficient to give the Board jurisdiction 
and that the Board should not condone a relocation to Ontario as an “‘escape hatch” for employers 
seeking to flee from their obligations under a collective agreement in Quebec. Further, counsel 
submitted, as at September 17, 1985, when the collective agreement was signed, the company was 
essentially ‘“‘an Ontario firm” notwithstanding a lack of a physical presence in the province and, 
thus, the collective agreement was binding in Ontario. With respect to relief, counsel stressed that 
the Montreal workers should not be discriminated against because of their current residence in 
Quebec and that reinstatement for breach of the Act was not novel. Counsel asserted the Ontario 
Board, in Sunnylea Foods, supra, had rejected the ratio of the Darlington case, supra, and, fur- 
ther, in Darlington, the plant was permanently closed and not just relocated. Counsel for the 
applicant/complainant agreed with the direction of a preferential hiring list but consisting of cur- 
rent Cornwall employees in order of seniority once all Montreal workers had been offered jobs. 
Finally, counsel reiterated his submissions regarding section 8 and added that, in the alternative, 
the Board should consider certification pursuant to section 7(3) without the requirement of repre- 
sentation vote for “buildup” or other reasons on the ground that the events more closely corre- 
sponded to a layoff and recall to an identical operation rather than a new plant and that there was 
clear support for the applicant by the Montreal workers who would have filled all positions as at 
the terminal date. 
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30. The instant certification application/complaint is exceedingly complex both with respect 
to its factual context and the legal issues and, further, at least in some respects, is novel. Numerous 
authorities were cited in support of the various positions of the parties. The Board does not regard 
it as useful or appropriate to enter into an exhaustive recitation of the relevant jurisprudence or a 
detailed comparison of the facts in the instant case with those cited. It was not asserted that any of 
the authorities were ‘“‘on all fours” with the circumstances of this application/complaint. Rather, 
counsel sought by reference to some asserted ‘‘common” elements or by analogy to apply or 
extend various jurisprudential principles or approaches in the cases referred to in support. The 
Board does refer to the case law as support for various propositions and principles as appropriate. 
The Board would comment with respect to the American jurisprudence cited, however, that those 
cases were not of assistance because of the markedly different statutory provisions and Board doc- 
trines regarding, for example, certification, jurisdiction over labour relations, plant relocation or 
closure, remedial relief. The Board does not consider it useful to relate those differences in detail 
in the present application/complaint. 


ott The Board also comments at this juncture that the complexity of the facts and legal 
issues renders a ““compartmentalized” analytical format extremely difficult. Nonetheless, the 
Board intends to deal with the matters raised in the following broad categories, with cross-refer- 
ences as appropriate and with the question of remedy separate: status of the Montreal collective 
agreement and the bargaining rights of the applicant; decision to close the Montreal plant and 
selection of the relocation site; hiring of temporary and production workers; certification appli- 
cation, including section 8; intervention. 





Status of the Montreal Collective Agreement and the Bargaining Rights of the Applicant. 


32. Counsel for the applicant/complainant asserted, for various reasons, that the Montreal 
collective agreement, as a matter of law, covered the Cornwall location or, in the alternative, the 
bargaining rights of the union extended to that location. The Board does not agree. Certification of 
a trade union is a provincial matter, except for those enterprises regarded as falling within the fed- 
eral sphere. In Ontario, for example, certification is granted to a bargaining agent for a defined 
geographic area, whether that be street address of a single plant or municipality or some other geo- 
graphic configuration. The Board is not prepared to give “‘extra-territorial” effect to the bargaining 
rights of a trade union as a matter of law, that is, that once certified in one province or federally, 
those bargaining rights are “‘portable” across provincial boundaries or notwithstanding a change in 
the nature of the enterprise from the federal to provincial sphere (or vice versa): MacLeans 
Magazine, supra; Labour Relations Board of New Brunswick v. Eastern Bakeries Ltd. (1960), 26 
D.L.R. (2d) 332 (S.C.C.); Saint Paul University, [1972] OLRB Rep. July 729; Bell Canada, supra; 
Durham Transport, supra; Wholesale Delivery Service, supra; Brotherhood of Railway Airline & 
Steamship Clerks, supra; Transport Labour Relations Association, supra. To grant such extra-terri- 
toriality, in the Board’s view, would be contrary to provincial authority over labour relations as 
reflected in the various provincial labour relations statutes governing certification. (For this analy- 
sis, the Board need not deal with the case law elaborating on the limited federal sphere in labour 
relations). That is not to say that a union certified as bargaining agent in one province, for exam- 
ple, could not be granted voluntary recognition in another province and, thus, “continue” to hold 
bargaining rights. In the instant case, however, no such voluntary recognition was granted. 


33) The Board considers that the bargaining rights of the applicant/complainant could apply 
to the Cornwall location only if the collective agreement itself covered that site. That question 
depends upon the scope clause of the Montreal collective agreement. Counsel for the 
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applicant/complainant asserted that the scope clause should not be restricted to Montreal, that 
“street address” descriptions were commonplace and should not represent an intention to so del- 
imit the collective agreement. Again, the Board disagrees. The instant case is readily distinguisha- 
ble from Rockwell International, supra, where the Board found that the contents of the collective 
agreement and its interpretation over the years supported a conclusion that the parties intended an 
“open-ended” recognition clause. Here, there is no basis for importing such an intention. Assum- 
ing that, by operation of Quebec law, the collective agreement would have extended to company 
“relocations” elsewhere in Quebec, for the reasons already given, the collective agreement cannot 
bind the employer outside that province, except in the Rockwell circumstances, or, perhaps, as a 
matter of remedy for statutory violations (see also the cases cited in paragraph 32 above). 


34, Counsel for the applicant/complainant submitted that the most recent collective agree- 
ment (signed September 17, 1985) was entered into by the company which was actually an “‘Ontari- 
o”’ firm, notwithstanding the lack of a physical presence in the province at that time, because the 
decision to relocate there had already been taken. That is, it was argued the firm was bound to that 
collective agreement in Ontario. Again, this analysis is not compelling. Both parties clearly 
intended the collective agreement to cover only the Montreal operation. Indeed, the union knew 
nothing of the relocation decision. Moreover, the union did not hold bargaining rights except in 
respect of the Montreal plant nor, as stated, did the company grant the union voluntary recogni- 
tion in Ontario. That the respondent had decided to close the Montreal operation does not trans- 
form the legal effect of the collective agreement. 


39. Thus, the Board finds that the collective agreement does not extend to the Cornwall 
operation and the union does not possess bargaining rights there as a matter of law. 


Decision to close the Montreal Plant and Selection of Relocation Site 





36. Counsel for the applicant/complainant characterized the company as a financially 
healthy operation which sought to escape its collective bargaining obligations, in effect, as a ‘runa- 
way shop‘. Where a company closes its operation and/or relocates and the collective bargaining rel- 
ationship is thereby vitiated, the Board must carefully scrutinize the reasons proferred by the firm 
for its decision to assess whether the motive, even in part, was tainted by anti-union animus: 
Westinghouse Canada, supra; Sunnylea Foods, supra; Humpty Dumpty Foods, supra; Academy of 
Medicine, supra; Livingston Transport, supra; Harry Woods, supra. An employer seldom candidly 
acknowledges such an intention; generally an economic justification is cited. The Board must look 
to all the circumstances and the evidence of economic justification in reaching its determination. 


8) In the Board’s view, the proposition that this firm was financially healthy can only be 
based on a highly selective reading of the documentation. Quite simply, the firm was not profitable 
after several years of operation. Further, the prospects for profitability were bleak. The Board 
does not intend to recapitulate its factual findings to this effect as set out in paragraphs 7, 9 and 10 
above, except to comment that the difficulties may be classified as relating to a flawed plant 
design, overextended credit line and cash flow problems in the face of several substantial expendi- 
tures which were due (e.g., back taxes, Hydro conversion, pollution equipment). Counsel for the 
applicant/complainant suggested the parent firm could have bailed out Ser Vaas. The evidence, 
however, indicates the parent faced liquidity problems of its own at the relevant point in time. Fur- 
ther, the union was receiving detailed information on all these difficulties through the production 
committee and simply rejected the company’s statements. This is not a case where a company deci- 
sion to move or close is coincident with a union organizing campaign and/or certification. More- 
Over, it was the adjacent firm, Montco, which initially approached Ser Vaas about the sale of a 
portion of its land for expansion and ultimately purchased the entire location. The sale clearly 
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afforded Ser Vaas an opportunity to leave a plant where the flawed design resulted in serious prob- 
lems of quality control with consequent loss of customers and to obtain a substantial cash infusion 
to satisfy many of its obligations. The documentary evidence tendered in support of the economic 
rationale for the company’s decision was considerable; Lauzon was thoroughly cross-examined on 
the matter. In short, the Board finds the decision to sell was not tainted by anti-union motive. 


38: At this point, the Board should indicate that the bona fides of the decision to sell were 
examined solely as relevant to a consideration of alleged taint with respect to conduct by the com- 
pany within Ontario. This Board has no authority to determine whether conduct outside Ontario 
constituted an unfair labour practice in another jurisdiction. (This limitation, of course, does not 
apply where a company which operates in Ontario seeks to avoid its statutory obligations by mak- 
ing decisions “outside” the province in a technical sense but then implementing those decisions in 
its Ontario operations). In the Board’s view, impugned conduct which occurs outside Ontario may 
well be relevant as part of a “pattern of behaviour” in evaluating activities within this Province 
over which the Board does have jurisdiction. 


3or Likewise, it is appropriate to stress that this Board has no jurisdiction to determine 
whether the company bargained in bad faith by not disclosing during collective bargaining its inten- 
tion to sell the plant. Lauzon openly admitted that information had not been disclosed and justified 
that decision by pointing to numerous examples of improper conduct by the union and employees 
in the past to support the company’s fear that, if there was disclosure, the plant would be occupied 
and the sale thwarted. The Board notes this evidence was not contradicted. However, whether the 
company’s non-disclosure constituted bad faith bargaining and/or whether any relief should be 
ordered in the circumstances is not before this Board. What is before this Board is whether the 
non-disclosure could be regarded as evincing an anti-union animus in the sense outlined in the pre- 
ceding paragraph. In the Board’s opinion, it does not. 


40. The Board must next evaluate the relocation exercise, that is, that the decision to sell 
was untainted but the choice of relocation site might have demonstrated an anti-union motive. The 
restrictions as to the purpose of this enquiry are as noted in the preceding paragraphs. 


41. Lauzon testified as to the criteria used in the selection process (see paragraph 12 
above). A number of sites in Quebec, Ontario and the United States were evaluated. In Quebec, 
Valleyfield (and its environs, including Coteau du Lac where a Dupont factory had previously been 
located) was mentioned in particular. On its face, Valleyfield did not satisfy the criteria (including 
location in relation to customers, suppliers and an international bridge) as fully as did the Cornwall 
site. Counsel for the applicant/complainant submitted that Valleyfield was not seriously considered 
as a possible relocation venue. (It was not disputed that, if the plant did relocate in Quebec, the 
Montreal collective agreement would apply.) However, the evidence does not substantiate this 
assertion. In the Board’s view, the relocation criteria were reasonable and followed in selecting 
Cornwall. In reaching this conclusion, the Board makes no comment on the manner in which the 
Cornwall plant came to the company’s attention (see paragraph 14). Notwithstanding the atten- 
dance by Lauzon and some other members of management at a party held by the union in the 
spring of 1985, the parties’ relationship could hardly be described as positive. While the Board 
need not pass judgment on the relationship itself and the various actions of both sides, per se, one 
of the serious difficulties presented by this case has been the disentangling of indicia of an “‘event- 
ful” relationship from indicia of anti-union animus. The indicia are clearly related but do not nec- 
essarily lead to the same conclusion. 


42. The Board also must comment on the memo of Paul Ser Vaas to Dr. B. Ser Vaas dated 
September 10, 1985, listing the projected savings, advantages and disadvantages of the Cornwall 
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site. Much of the assessment of the site was unchallenged. Counsel for the applicant/complainant 
did closely question Lauzon about the projected savings related to reduction in work force and 
reduction in wages in particular. The anticipated reduction in work force has materialized because 
of the Cornwall plant design and equipment despite Cornwall’s significantly greater production 
capability (see paragraphs 6, 9, and 24). Lauzon testified he had not compiled the figures in the 
memo but that the cost savings reflected a different labour market in the area. This account of a 
different labour market is partially corroborated by Barrette’s evidence that the rates offered 
workers were generated from discussions with the Canada Employment Centre officials as to 
appropriate wage levels for the area and those rates were less than those in Montreal. The Board 
must be cautious in assessing whether anticipated savings in labour costs truly reflect a different 
labour market or reveal an improper desire to escape from collective bargaining obligations. How- 
ever, the Board notes that, even where improper motive has been established, the jurisprudence 
has considered the possible penalizing effect of imposing a collective agreement negotiated in one 
context on operations elsewhere when considering the appropriate relief: Westinghouse, supra. In 
the circumstances, the Board is satisfied the respondent has adequately explained those items as 
unrelated to a desire to escape from the Montreal collective agreement. Indeed, in detailing the 
company’s financial difficulties, Lauzon did not list a ‘‘rich” collective agreement as contributing to 
the firm’s problems. 


43. The Board concludes, on the evidence, that the selection of Cornwall as the relocation 
site was not tainted by improper motive. 


Hiring of Temporary and Production Workers. 





44. Paragraphs 15, 16, 17 and 18 outline the Board’s findings as to the manner in which the 
Montreal employees learned of the closing through to the hiring of temporary employees and the 
letters from the Montreal workers in November as to their availability for employment in Corn- 
wall. The Board need not comment on the events leading to the emptying of the employees’ lock- 
ers and the alleged disappearance of some of those items; that question is before the Quebec 
courts. Nor does the Board intend to do other than note that the issue as to whether the company’s 
conduct contravened the Montreal collective agreement is not before this Board either. The union 
filed a grievance in December 1985 and presumably those allegations will be decided in the appro- 
priate forum. In this section, the Board first deals with the hiring of temporary and then prod- 
uction workers. It should be noted that the company referred to workers as temporary or perman- 
ent. The Board intends to clarify its terminology as appropriate. 


45. Without repeating the facts in their entirety, Barrette utilized the Canada Employment 
Centre and ads in papers distributed locally to satisfy the company’s need for temporary workers 
for its pre-production activities. The Board is satisfied with Barrette’s explanation that it was nei- 
ther sensible nor necessary to look beyond the local market in this regard. The temporary workers 
all signed employment letters explicitly attesting to their temporary status. That some may have 
hoped a permanent position might eventually materialize is not unusual. When the Montreal appli- 
cations came to Barrette’s attention, Lauzon was notified. His response that the applications were 
to be kept on file for the time being, while the company was still in its pre-production stage, does 
not reveal an improper motive particularly given the later instructions to Barrette to first consider 
the Montreal employees for production positions. 


46. Lauzon testified that the company wanted skilled tradesmen in its maintenance depart- 
ment and, for this reason, did not consider the Montreal maintenance personnel as those Montreal 
workers had transferred from the production area over the years and were not suitably qualified 
for those jobs in the new plant. The Board is satisfied this explanation is credible and supported by 
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the evidence, including the applications of those hired as maintenance personnel. Moreover, the 
Montreal ‘‘maintenance”’ workers were to be considered for production positions at the Cornwall 
plant. This aspect need not be dealt with further. 


47. In mid-February, Lauzon directed Barrette to fill the production positions and to first 
consider the Montreal workers. That evidence was not shaken on cross-examination and is consist- 
ent with events. A natural suspicion as to motive arises when a company seeks to interview or 
require applications from its former employees where the plant has been relocated. Generally, it 
may be assumed that the company is aware of the capabilities of its former employees so that no 
interview is needed. However, in these circumstances, the Board’s concerns in this regard are satis- 
fied. Firstly, it must be emphasized that Lauzon directed Barrette to interview the Montreal work- 
ers before turning to other applicants to fill any remaining positions. That is, the Montreal workers 
were not regarded in the same manner as persons “‘off the street’. Moreover, as noted, the inter- 
views were scheduled for the convenience of the Montreal workers in the Montreal offices of Que- 
bec Travail. Secondly, there had been a considerable passage of time between the closure of the 
Montreal plant and the scheduled start-up of production in Cornwall coupled with the fact that, 
notwithstanding their applications for employment, a number of the Montreal workers had tele- 
phoned Lauzon to state that they were not interested in relocating. This testimony was not chal- 
lenged on cross-examination. Thirdly, the employment conditions (hours, wages, etc.) were differ- 
ent in Cornwall, as was the production process, to some extent (e.g. no “finishers” were needed 
because of technological changes). (Whether those employment conditions subsequently were 
altered by the Board as a matter of law or its remedial authority is a separate issue.) In this regard, 
as well, the Board notes that the Montreal maintenance workers were being considered for prod- 
uction positions only as they did not possess the trades skills needed for the maintenance depart- 
ment in the Cornwall plant. At this juncture, the Board is focussing on the motivation of the com- 
pany in scheduling individual interviews. For all the reasons just noted, the Board concludes that 
the company was entitled to interview the Montreal workers for the production positions at the 
Cornwall location. The evidence does not support a finding that the company sought to ignore rel- 
evant hiring criteria or impose irrelevant hiring criteria or institute a hiring process which would 
militate against the employment of union members: cf. Metropolitan Parking Inc., [1979] OLRB 
Rep. Dec. 1193; Sunnylea Foods Ltd. , supra; Culverhouse Foods Inc., [1977] OLRB Rep. Jan. 16; 
Jimmy’z II, [1977] OLRB Rep. Sept. 572. The Board finds no anti-union animus in that interview 
process. (The hiring process is considered in the context of the alleged violations of 64 and 67 infra 
at 53.) 


48. Paragraph 21 details the union’s conduct in thwarting the interview process notwith- 
standing Barrette’s repeated attempts to explain the sequence of events and Dube’s approval of the 
procedure. Barrette testified as to J. Fournier’s statements of the union position that the company 
must interview the Montreal workers collectively and transfer the employees as a group to Corn- 
wall. Barrette’s account was not seriously challenged on cross-examination nor did J. Fournier tes- 
tify to modify or contradict that evidence. In its letter of March 6, 1986, tendered in evidence, the 
union characterized those events quite differently. However, as the union called no evidence (ex- 
cept as to trade union status) to contradict Barrette’s unshaken testimony, the letter has no eviden- 
tiary weight except as to an assertion of the union’s position. That is, the letter has no probative 
value as to the proof of its contents. Barrette immediately informed Lauzon of the events and was 
then instructed by Lauzon to fill the needed positions by advertising locally for workers utilizing 
the services of the Canada Employment Centre and considering the temporary workers. 


49. To this point, the Board does not regard the company’s conduct as tainted by improper 
motive. Nonetheless, the Board must still consider the effect of the February 24 meeting of the 
reclassification committee. That is, a company is not entitled to “seize upon” an excuse (in this 
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case, the union’s conduct in thwarting the interviews) to cloak a tainted decision not to hire union 
members. As noted in paragraph 23, according to the minutes, Barrette was to ascertain whether 
the company was still interested in considering the Montreal workers and the employee representa- 
tives to ascertain whether the Montreal employees would be willing to be interviewed individually. 
This aspect is very troubling because the document was tendered in evidence by the 
applicant/complainant and was clearly within the applicant/complainant’s knowledge given the 
composition of the committee but was not particularized initially or put to either Lauzon or Bar- 
rette. Barrette testified he followed Lauzon’s instructions to fill the production positions locally, 
including the temporary workers where appropriate, and that, to his knowledge, no further inter- 
views were held. Lauzon testified that the company concluded the union had thwarted the inter- 
view process and was insisting on the relocation of all Montreal employees. This explanation was 
set out in the company letter of March 6, 1986, sent to the Montreal workers. This explanation is 
not inconsistent with a further assessment of the company’s position after a follow-up by Barrette 
as a result of the February 24 reclassification committee meeting. Lauzon was not asked whether 
the company reconsidered the matter and the grounds for not rescheduling interviews. Indeed, the 
Board has no evidence as to whether Barrette did inform Lauzon of the February 24 meeting or 
whether the Montreal employees agreed to individual interviews. Moreover, in the union’s 
response (also dated March 6) to the company’s March 6 letters, the union continued to assert that 
the company was in breach of the Montreal collective agreement in not using the Montreal 
employees in the Cornwall plant but did not affirm that those employees were willing to be inter- 
viewed individually as per the February 24 meeting. (The letter also sought to justify the union’s 
conduct at the interviews.) The union led no evidence with respect to the February 24 meeting; the 
matter was not put to the company’s witesses. Even assuming the minutes may be taken as proved 
as to their contents, it is not a reasonable inference from that document that the company refused 
to reschedule interviews because of anti-union animus. That is, in the circumstances, the Board 
regards the company’s conduct as reasonable, particularly given the union’s continued insistence 
on hiring in accordance with the Montreal collective agreement. The Board is not prepared to con- 
clude solely from the fact that interviews were not re-scheduled that the company violated sections 
66 or 70 of the Act. 


50. In considering the sequence of events, the Board has been mindful that the company 
bears the onus, under section 89(5) of the Act, of demonstrating that its decisions were entirely 
free from anti-union animus or improper motive. The Board need not cite the myriad number of 
cases to that effect but simply refers to Sack and Mitchell, Ontario Labour Relations Board Law 
and Practice, chapter 8. Counsel for the applicant/complainant in argument adverted to the ‘‘mo- 
bility rights” in section 6 of the Charter of Rights and Freedoms. It is sufficient on this aspect for 
the Board to note its conclusion that the Montreal workers were not discriminated against in 
respect of their applications for employment in Cornwall. Barrette’s testimony that the company 
could satisfy the firm’s need for temporary workers locally and that that was a sensible approach to 
filling the temporary positions goes to the issue of anti-union animus, not to discrimination con- 
trary to section 6 of the Charter. The Montreal workers were considered for production positions. 


oe In summary, the Board finds that the company did not contravene sections 66 or 70 in 
hiring its temporary, maintenance or production employees for the Cornwall site. In reaching this 
conclusion, the Board has not ignored the fact that, apart from Lauzon, two non-bargaining unit 
employees (a chemist who then left the firm in February 1986 and a secretary) did relocate. The 
company’s bona fide attempt to interview the Montreal workers for production positions and the 
union’s conduct in preventing those interviews, however, negate any inference that the company 
was discriminating between Montreal personnel on the basis of their union membership. It should 
be added that the Board does not accept the applicant/complainant’s contention that the hiring 
process was intended to chill organizing attempts at the Cornwall plant or to otherwise coerce or 
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intimidate its ‘“‘local’’ hires from exercising their freedom to join a trade union, to participate in its 
lawful activities or exercise any other rights under the Act. There is no evidence to ground such an 
assertion. 


52) The Board intends to deal briefly with the alleged illegal “‘lock-out”’ of the Montreal 
employees. To meet the statutory definition of a lock-out in section 1(1)(k) of the Act, two ele- 
ments must be present, namely, employer action which has the effect of employees not working 
(e.g., closure, suspension of work, refusal to continue to employ) and a motive for the action, i.e., 
to compel or induce employees to refrain from exercising statutory rights or to agree to different 
employment conditions or union rights: Humpty Dumpty Foods, supra; Livingston Transportation, 
supra; Harry Woods Transport, supra; Rondar Services, supra. The Board finding that anti-union 
animus was absent in the decision to close, selection of relocation site, the consideration of the 
Montreal workers for production positions in Cornwall and the hiring of the Cornwall work force is 
also applicable to the alleged contravention of sections 72 and 75 (threatening an unlawful lock- 
out). In the circumstances the Board need not elaborate on the distinction in the jurisprudence 
between “revocable” and “‘irrevocable”’ employer decisions relative to an analysis of motive. The 
Board is satisfied with the propriety of the company’s motivation regarding the decisions relevant 
to the alleged contravention of sections 72 and 75. Accordingly, the Board finds that the company 
has not violated those sections of the Act. 


j3% The Board next deals specifically with the alleged violations of sections 64 and 67. 
Again, the absence of improper motive as found in the preceding paragraphs are relevant to this 
issue. The decision to sell and relocate in Cornwall was not tainted by anti-union animus. This was 
not a “‘runaway”’ shop to escape from the union and the collective agreement. The company con- 
tinued to deal with the union in respect of the Montreal employees in the context of the Montreal 
operation. The company participated in the reclassification committee to reintegrate the Montreal 
workers into the labour market. It is accurate to state that the Montreal workers designated the 
union as their representative in the letters indicating their availability for work in Cornwall. How- 
ever, in the Board’s view, this designation does not clothe the union with the representational 
rights protected by sections 64 and 67 of the Act in the circumstances of this case. That is, the 
union held bargaining rights under Quebec law and the decision to sell and relocate in Cornwall 
was untainted and the hiring process of the Cornwall work force was untainted. There was no com- 
pany interference in the administration of the union or its right to organize the workforce in Corn- 
wall. There are no allegations that the company has sought to persuade the Cornwall employees 
not to support a union or to support the intervener rather than the applicant. The Board has found 
the company’s conduct was not intended (and did not) chill the atmosphere in Cornwall to thwart 
an organizing campaign. Lauzon candidly testified that, perhaps apart from the initial stages, he 
did not expect the company would remain “‘union free’’, to use his words. There was no interfer- 
ence with the bargaining rights actually held by the union, that is, in respect of the Montreal opera- 
tion. 


54. In the Board’s opinion, the company was under no obligation to grant voluntary recog- 
nition to the union in respect of the Cornwall location. Unless, by operation of law, the Montreal 
collective agreement covered the Cornwall operation (and the Board has found that it did not) or 
voluntary recognition was granted, the union is required to be certified in accordance with the Act 
in order to acquire bargaining rights. The Board finds that the company has not sought to interfere 
with the proper acquisition of such rights in Ontario. A poor collective bargaining relationship is 
relevant to consideration of improper motive for company conduct. But such evidence, including 
evidence of past union impropriety, is not conclusive. The Board must determine whether the com- 
pany could be regarded as having intended to interfere with those union rights protected by the 
Act or whether there was direct and persuasive evidence of a legitimate business purpose rebutting 
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any inference of motive where the conduct on its face had a critical impact on trade union activity: 
Silverwood Dairies Ltd., [1981] OLRB Rep. Mar. 321; Skyline Hotels, supra, International 
Wallcoverings, [1983] OLRB Rep. Aug. 1316. On balance and in all the circumstances, the Board 
finds that the respondent has not violated sections 64 and 67 of the Act. 


55. As the Board has not found the company has contravened the Act, the Board need not 
deal with the question of the appropriate relief. 


Certification Application 


56. This section deals with the certification application by the applicant/complainant filed 
November 18, 1985; the intervention of the R.W.D.S.U. is considered infra. The 
applicant/complainant and respondent were in agreement as to the appropriate bargaining unit, 
namely, all employees of the respondent in the City of Cornwall, Ontario, save and except fore- 
men, persons above the rank of foreman, office and clerical staff, persons regularly employed for 
not more than twenty-four (24) hours per week and students employed during the school vacation 
period. The Board notes that the agreement of the applicant to the “‘part-time/student” exclusion 
was conditional upon a record check confirming the presence of part-time employees, as so 
regarded by the Board, as at the application date. In the circumstances, the Board need not deal 
further with this matter. 


i Whether the Board looks to the membership support for the applicant/complainant as 
at the terminal date or defers consideration of that support to a date when a representative work 
force would be present, that is, at the production stage in the spring of 1986 (see Woodbridge 
Foam Corporation, [1985] OLRB Rep. Jan. 139; Marley Roof Tiles Limited, [1984] OLRB Rep. 
March 511), the result is the same. Given the Board’s finding that the process of hiring temporary, 
maintenance and production workers was not contrary to the Act, the applicant/complainant has 
not demonstrated sufficient membership support for certification or entitlement to a representation 
vote. Indeed, the applicant/complainant’s certification application is predicated on a finding that, 
apart from the alleged improper employer conduct, there would have been sufficient support 
either for outright certification pursuant to section 7(2) (that is, greater than 55% membership sup- 
port) or pursuant to section 8 of the Act. As the Board has not upheld the alleged violations, the 
applicant is not entitled to certification pursuant to section 7(2) or 8 and, therefore, the application 
must be dismissed. The Board adds that section 7(3) does not afford an alternative route to certifi- 
cation but must be read in the context of sections 7(1) and (2). Having failed to establish the requi- 
site membership support in respect of employees in the bargaining unit, either under s.7(2) or 8, 
the applicant/complainant is not entitled to certification under the Act. 


Intervention 


58. As of April 11, 1986, the intervener RWDSU filed an intervention seeking certification 
for the Cornwall employees. Pursuant to section 103(3)(b), the Board at the time deferred consid- 
eration of that application pending a final decision on the original application. That original appli- 
cation has been dismissed by the Board, for the reasons already given. In its intervention, the 
RWDSU sought certification in respect of the following bargaining unit: all employees of the res- 
pondent in the City of Cornwall, Ontario, save and except foremen, persons above the rank of 
foreman, office and clerical staff, persons regularly employed for not more than twenty-four (24) 
hours per week and students employed during the school vacation period. To date, the certification 
application has not been posted or otherwise considered. Accordingly, the Board hereby directs 
the Registrar to process the certification application of the RWDSU in the usual manner. 
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Summary 


oo: In conclusion, for the foregoing reasons, the Board 
(i) dismisses the alleged violations of section 89 of the Act; 


(ii) finds the applicant/complainant does not hold bargaining rights in respect 
of the respondent’s Cornwall location and the “Montreal” collective agree- 
ment does not cover that location; 


(iii) dismisses the applicant/complainant’s certification application both with 
respect to sections 7(2) and 8 of the Act; 


(iv) directs the Registrar to proceed in the usual manner with the processing 
of the certification application by the intervener RWDSU. 


2795-84-U United Steelworkers of America, Complainant, v. Shaw-Almex Indus- 
tries Limited, Respondent, v. Group of Employees, Interveners 


Charter of Rights and Freedoms - Duty to Bargain in Good Faith - Interference in Trade 
Unions - Strike - Unfair Labour Practice - Employer taking position in bargaining that striking 
employees would only be recalled to work in order of seniority as vacancies arose - Employer’s pref- 
erence for maintaining strike replacements discriminating against striking employees - Violation of 
ss.15, 64 and 66 - Employer having right to raise objection to reverse onus provision in Act as being 
contrary to s.15 of Charter - Distinction in reverse onus provision between employers and individ- 
uals who are not employers not contrary to s.15 of Charter 


BEFORE: Harry Freedman, Vice-Chairman, and Board Members R. J. Gallivan and J. Kennedy. 


APPEARANCES: Brian Shell, Homer Seguin, and Norm Carriere for the complainant; Michael 
Gordon, Randolph S. Kinghorne, and John Shaw for the respondent; Michael Horan for the inter- 
veners. 


DECISION OF VICE-CHAIRMAN HARRY FREEDMAN; December 22, 1986 


I 


i All of the employees of the respondent in the bargaining unit represented by the com- 
plainant that were employed on April 22, 1983 commenced a lawful strike against the respondent 
on that date. Shortly after that date, the respondent hired new employees to replace its striking 
employees in order to continue operations. That strike has continued, as of the last day of hearing 
in this matter, in February, 1986, for almost three years. This is a complaint that principally arises 
out of the bargaining that took place between the complainant and respondent at the end of 1984. 
It alleges that the respondent violated sections 15, 64 and 66 of the Labour Relations Act by taking 
the position in bargaining that the striking employees would only be recalled to work in order of 
seniority as vacancies arose and then by subsequently withdrawing its outstanding monetary pro- 
posal to the complainant when its offer had not been accepted. 


1801 


2. On December 12, 1984 the complainant had purported to accept all of the elements of 
the respondent’s offer made to it on December 11th, 1984 except the return to work provision 
referred to above. The complainant was concerned that the striking employees, all of whom had 
more than two years seniority when the strike began, and some of whom had more than fifteen 
years seniority at that time, might never be recalled because the respondent had hired new employ- 
ees to replace the striking employees during the strike and had been operating throughout the 
strike. 


3: This complaint was filed with the Board in January, 1985. As a result of the illness of a 
principal witness in this matter, the first hearings did not take place until May 1985, with the hear- 
ings before this panel of the Board commencing in June, 1985. This matter consumed thirteen days 
of hearing scheduled over nine months, with the hearing concluding on February 13, 1986. Most of 
the evidence in the hearing related to one and one-half days of bargaining between the respondent 
and complainant on December 11, and the morning of December 12, 1984. 


II 


4. Before reviewing the factual and legal issues that arise in this complaint, we make the 
following preliminary observation. It became apparent to us during the hearing that the parties’ 
bargaining conduct graphically illustrated the danger Professor Archibald Cox described in the fol- 
lowing passage in ‘““The Duty to Bargain in Good Faith’, (1958), 71 Harv. L. Rev. 1401 at 1440, 
that might result from labour board review of collective bargaining: 


“There is also a danger that the regulation of collective bargaining procedures may cause negoti- 
ators to bargain with a view toward making the strongest record for NLRB scrutiny. The report 
of the Truitt negotiations bears ample evidence of the jockeying of lawyers [Truitt M.F.G. Co., 
110 N.L.R.B. 856]. Hammering out a labour agreement requires all the negotiator’s skill and 
attention. To divert them from the main task by putting a value on building up or defeating an 
unfair labour-practice case diminishes the likelihood that the negotiations will be successful.”’ 


5. The complainant and respondent were distrustful and suspicious of one another. Homer 
Seguin, a Regional Representative of the complainant and the complainant’s spokesman during 
the negotiations in December 1984, Johnathan Shaw, the respondent’s official responsible for sales 
and marketing of the respondent’s products in Asia, communications and labour relations, and 
James Heather, a labour relations consultant retained by Mr. Shaw at the time the strike com- 
menced to assist in collective bargaining, all testified to that effect. The complainant suspected that 
the respondent was bargaining with a view to getting rid of complainant as the employees’ bargain- 
ing agent, while the respondent felt, not unreasonably, that unfair labour practice charges would 
be filed with the Board if the complainant followed its previous pattern of filing new unfair labour 
practice complaints after every time the parties met in bargaining from the commencement of the 
strike in 1983. 


6. Mr. Seguin testified that when he spoke in early December 1984 with Doris Shaw, a 
principal of the respondent and Mr. Shaw’s mother, she advised him that Johnathan Shaw was the 
respondent’s official who dealt with labour relations and that Mr. Heather was the respondent’s 
advisor and spokesman. She also told Mr. Seguin that because of the complainant’s charges, the 
respondent was very careful about anything it said to the complainant. 


tf The air of mutual distrust and suspicion was not dispelled prior to, during the bargain- 
ing meetings of December 11th and 12th, or afterwards. Indeed, the complainant purported to 
accept the respondent’s offer except for the back to work proposal in order to find out whether the 
respondent was acting in the way the complainant suspected. Mr. Seguin testified in his examina- 
tion in chief that the bargaining committee was quite agitated about the discussions that had taken 
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place in the afternoon of December 11th. Mr. Seguin told the complainant’s bargaining committee 
that there should be more discussion with the respondent to see “if we were right about the com- 
pany being on a union busting binge” or to try and settle the strike even if it hurts. Mr. Seguin 
asked Mr. Heather for a written proposal. When Mr. Heather presented that proposal to the com- 
plainant that evening, Mr. Heather commented that it may be exhibit #1. Mr. Heather testified 
that it was a facetious comment based on what had taken place in bargaining up to that point. Mr. 
Heather was concerned that every time the parties sat down to bargain, they ended up before the 
Board in another unfair labour practice proceeding. Mr. Heather also testified that his concern was 
justified since these proceedings were also commenced after the bargaining that took place 
between the parties in December. 


Ill 


8. The portion of the complaint alleging that the respondent violated sections 64 and 66 in 
particular make section 89(5) of the Act applicable to the claims that the respondent dealt with its 
striking employees contrary to the Act in respect of their employment, opportunity for employ- 
ment or conditions of employment. Counsel for the respondent submitted that section 89(5) of the 
Labour Relations Act was of no force or effect because it was contrary to section 15(1) of the 
Constitution Act, 1982, of which the Canadian Charter of Rights and Freedoms is a patt. 


9: In our view, it is appropriate and, indeed, may be incumbent on the Board for it to deal 
with an argument that a statutory provision affecting the Board’s jurisdiction or its procedures is 
contrary to some provision of the Constitution. See Third Dimension Manufacturing Ltd. [1983] 
OLRB Rep. Feb. 261; Constellation Hotel Corporation Ltd. , [1983] OLRB Rep. March 335; Knob 
Hill Farm Ltd., [1983] OLRB Rep. July 1087; Sault College of Applied Arts and Technology, 
[1985] OLRB Rep. Aug. 1293. Section 52(1) of the Constitution Act, 1982 provides: 


“The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent 
with the provisions of the Constitution is, to the extent of the inconsistency, of no force or 
effect.” 


In exercising its powers and performing its duties conferred or imposed on it by statute the Board 
must act in accordance with the law. If we are persuaded that a provision of the Labour Relations 
Act is inconsistent with the Constitution of Canada, then we are obliged by section 52(1) not to 
give any force or effect to the inconsistent provision. In doing so, we are merely applying the law 
as we understand it. In this circumstance, we need not exercise the power conferred by section 24 
of the Charter. See Regina v. Big M Drug Mart Limited, (1985), 18 D.L.R. (4th) 321 (S.C.C.). 


10. While addressing ourselves to the Charter issues raised by counsel, it is also important 
to bear in mind the admonition of the Ontario Court of Appeal in Service Employees International 
Union, Local 204 v. Broadway Manor Nursing Home (1984), 48 O.R. (2d) 225; 13 D.L.R. (4th) 
220, where the Court wrote at page 249 (O.R.): 


“Having regard to our interpretation of s.13 of the Act, no Charter issue arises. In Law Society 
of Upper Canada v. Skapinker, a judgment of the Supreme Court of Canada, released May 3, 
1984, and as yet unreported [since reported 9 D.L.R. (4th) 161, 11 C.C.C. (3d) 481, 8 C.R.R. 
1983], Estey J. stated at p. 181: 


‘The development of the Charter as it takes its place in our constitutional law, must 
necessarily be a careful process. Where issues do not compel commentary on these 
new Charter provisions, none should be undertaken.’ 


In the circumstances, it would not be appropriate for us to express any opinion on the Charter 
issues considered in the court below.”’ 
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In our respectful view, the Court’s approach is particularly applicable to the Board in respect of 
constitutional issues. Those issues ought to be dealt with by us only when it is necessary to do so 
because it is the Board’s principal function to determine labour relations issues, not matters of gen- 
eral law or constitutional law. 

IV 


11: During argument, the Board questioned counsel for the respondent as to whether sec- 
tion 15 of the Charter had any application to this proceeding since the complaint was filed before 
April 17, 1985, the date that section 15 of the Charter came into force. We are now satisfied that 
section 15 of the Charter does apply to this proceeding. 


2. Section 89(5) of the Labour Relations Act provides that the burden of proof is on the 
employer to affirmatively establish that it did not violate the Act in respect of the allegations that 
are set out in that subsection. That burden can only become relevant when the Board weighs the 
evidence at the end of the hearing. (See CB Warehousing, division of Alla’re-Anson, {1976] 
OLRB Rep. Oct. 621 at 632.) While the Board has referred to section 89(5) in determining the 
order of proceedings before it as section 89(5) deals with the burden of proof, it can only be of con- 
cern to the Board when engaging in its decision-making. Since the hearings in this matter con- 
cluded in February, 1986, after section 15 of the Charter came into force, the Board’s reliance on 
section 89(5) of the Labour Relations Act in this proceeding took place when section 15 of the 
Charter was in force. Therefore, we are satisfied that the validity of section 89(5) of the Labour 
Relations Act is subject to section 15 of the Charter in this case. 


13. The reversal of the burden of proof is not ordinarily a factor in the Board’s decision- 
making process. That is, the Board weighs the evidence presented during the course of the hear- 
ing, makes findings of fact based on the evidence, draws reasonable inferences from those facts 
and then reaches a conclusion with respect to the factual issues presented. Recourse is had to the 
burden of proof where the evidence is so evenly balanced that the Board cannot decide on the bal- 
ance of probabilities what the resolution of the factual issues ought to be. This process was 
described in The Barrie Examiner, [1975] OLRB Rep. Oct. 745 where the Chairman of the Board 
at that time wrote at page 748: 


“*... The onus of proof only comes into play after the trier-of-fact has found the evidence to be 
so evenly balanced that no clear conclusion can be drawn. See Robins v. National Trust Co. 
Ltd., [1927] 2 D.L.R. 98 (J.C.P.C.). In this situation, the trier-of-fact must then fall back upon 
the rule relating to the location of the onus of proof, and make an evidential finding against the 
party upon whom the burden rests. Rules as to the onus, therefore, are rules of evidence, estab- 
lishing a procedure to be followed where the evidence of two opposing parties is evenly bal- 
anced. Support for this conclusion can be found in R. v Krumps, [1931] 3 D.L.R. 767 (Man. 
C.A.); dicta to the same effect can be found in Attorney General v. Halliday, [1866-67] 
U.C.Q.B. 397 and Sanders v. Malsbury, (1882), 1 O.R. 178....” 


14. This approach was recently adopted by the Board in R. P. K. C. Holding Corporation, 
[1986] OLRB Rep. June 828 where the Board wrote: 


“As noted above, Mr. Filion also argued that section 89(5) of the Act offends section 15(1) of 
the Charter. However, in the circumstances of this case, we find it unnecessary to deal with that 
argument. As noted by the Board in paragraph 8 of Knob Hill Farms Limited, supra, section 
89(5) ‘is only triggered where there is no evidence before the Board or where the evidence 
before the Board is equally balanced.’ Neither of those situations obtains in the instant case. 
Thus, it has been unnecessary for us to apply section 89(5) in deciding the Union’s section 89 
complaint.” 


: Counsel for the respondent submits that the Board must decide at the outset of its deci- 
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sion-making where the burden of proof lies. Counsel argued that the Board rarely explicitly 
invokes the reverse onus under section 89(5), but nevertheless may rely on it during its decision- 
making. Counsel submitted that unless the Board was prepared to say that it would not have 
regard to the reverse onus under section 89(5) if the Board found against the respondent, it and its 
counsel would not know whether an unconstitutional law was used by the Board in reaching its 
decision. 


16. While we do not accept counsel’s submission as to when the Board must decide where 
the legal burden of proof lies, we have found it necessary in this case to deal with the validity of 
section 89(5) of the Labour Relations Act in weighing the evidence that was presented to us since 
we have resorted to it in making some of our determinations. In doing so, we of course recognize 
that there is technically a mixed burden of proof with respect to the issues before us in this pro- 
ceeding. We are aware of the allegations that give rise to the shifting of the burden of proof under 
section 89(5), and those that do not. We appreciate that there may be factual issues, and in partic- 
ular, findings of fact based on inferential reasoning that may be affected by section 89(5) of the 
Act. 


Lie In the Barrie Examiner case, supra, the Board discussed the process of inferential rea- 
soning that must often be used in cases where section 89(5) of the Act is applicable, although not 
necessarily relied upon, at pages 747-749: 


“The location of the onus of proof is an important consideration in cases such as this one. The 
reasons, or reason, behind the discharge of an employee occurring in the context of union activ- 
ity are best determined by an examination of the objective circumstances surrounding the dis- 
charge. In other words, the circumstantial evidence surrounding the discharge must be exam- 
ined and inferences drawn from that evidence. There are two competing inferences that can be 
drawn - either that the discharge was motivated by an anti-union animus or that the discharge 
was for some reason totally unrelated to the presence of union activity at or around the time of 
discharge. The Board must determine which of the two inferences is the more probable. In 
many cases, however, often because of the unsatisfactory nature of the evidence, it may be diffi- 
cult to draw either inference with much certainty. In such cases, where the evidence is equally 
balanced, a decision can only be rendered by resorting to the onus of proof. Since neither party 
can establish a case on the balance of probabilities, the case can only be determined by deciding 
against the party upon whom the burden of proof rests. ... 


What then is the extent of the burden of proof that has been shifted by statute to the respon- 
dent? The Acts speaks of the burden of proof ‘that any employer ... did not act contrary to this 
Act’. In its earlier decisions, this Board has stated that, even if only one of the reasons for a dis- 
charge related to union activity, the discharge would nevertheless constitute a violation of the 
Act. For a review of this jurisprudence, see Delhi Metal Products Ltd., [1974] OLRB Rep. July 
450. In other words, the appearance of a legitimate reason for discharge does not exonerate the 
employer, if it can be established that there also existed an illegitimate reason for the employer’s 
conduct. This approach effectively prevents an anti-union motive from masquerading as just 
cause. Given the requirement that there be absolutely no anti-union motive, the effect of the 
reversal of the onus of proof is to require the employer to establish two fundamental facts - first, 
that the reasons given for the discharge are the only reasons and, second, that these reasons are 
not tainted by any anti-union motive. Both elements must be established on the balance of prob- 
abilities in order for the employer to establish that no violation of the Act has occurred.” 


Vv 


18. Counsel for the respondent argued that section 89(5) contravenes section 15 of the 
Canadian Charter of Rights and Freedoms because section 89(5) imposes a burden of proof that 
would not otherwise exist only on employers that are alleged to have engaged in certain conduct 
contrary to the Labour Relations Act, but not on persons or organizations who are not employers 
that are alleged to have violated the Act. Since section 15 provides that every individual is equal 
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before and under the law and has the right to equal protection and benefit of the law without dis- 
crimination, section 89(5) of the Labour Relations Act, which applies only to a division or class of 
individuals who are employers, discriminates between members of that class, that is, employers 
and all other individuals who are subject to the Labour Relations Act by imposing the burden of 
proof to establish that persons in that class did not violate the Labour Relations Act and by not 
imposing that burden on others who are subject to the Labour Relations Act. The right of employ- 
ers, counsel submitted, to equal protection and benefit of the law has been abrogated by section 
89(5) since it imposes the obligation on employers to prove that they did not engage in conduct 
contrary to the Act while any person who is not an employer can require the complaining party to 
prove its case. Thus, there is a prima facie violation of section 15 of the Charter that is not saved by 
section 1 of the Charter. 


19, Section 15(1) of the Charter provides: 


“Every individual is equal before and under the law and has the right to the equal protection 
and equal benefit of the law without discrimination and, in particular, without discrimination 
based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disabili- 


ty.” 


Counsel for the complainant contended that the respondent in this case is not an individual, but is 
a corporation and therefore does not have the status to plead that section 89(5) of the Act is dis- 
criminatory since corporations do not have any rights that are conferred by section 15. In our opin- 
ion, the respondent, while not an individual, does have standing to raise the argument that any law 
that affects it is unconstitutional although none of the rights conferred expressly on it by the Con- 
stitution have been violated. 


20. We accept that corporations have not been given the rights that are conferred on indi- 
viduals by section 15. See Hogg, Constitutional Law of Canada, 2nd edition, at pages 667 and at 
798: 


“Section 15 confers its equality rights on ‘every individual’. This is a more specific term than 
‘everyone’, ‘any person’ or ‘anyone’, and it probably excludes a corporation, at least in the con- 
text of an instrument which also contains the more general terms. The word ‘individual’ was 
substituted for ‘everyone’ during the legislative history of s.15. The only purpose of this change 
could be to deny equality rights to corporations, an intelligible purpose having regard to 
national economic policies regarding investment, banking and energy that discriminate against 
corporations of foreign origin. ... 


Section 15 applies to every ‘individual’. The word ‘individual’ was substituted for ‘everyone’ 


during the legislative history. This change probably has the effect of denying equality rights to 
corporations.” 


Mr. Justice Strayer of the Federal Court, Trial Division, in Smith, Kline and French Laboratories 
Limited v. Attorney General of Canada, (1985), 24 D.L.R. (4th) 321 wrote at page 352: 


“Tt is clear that the term ‘individual’ does not include bodies corporate. Therefore the corporate 
plaintiffs have no claim under paragraph 1(a) of the Canadian Bill of Rights.”’ 


and at page 365: 
“For the same reasons as noted above in connection with paragraph 1(a) of the Canadian Bill of 


Rights, the corporate plaintiffs are not potentially within the protection of section 15 [of the 
Charter] because it applies only to ‘every individual’.”’ 


See also Aluminium Co. of Canada Ltd. v. The Queen, (1986), 55 O.R. (2d) 522 (Div.Ct) and the 


1806 


decision of Mr. Justice Hughes in Arlington Crane Services Ltd. v. Minister of Labour, unreported, 
May 27, 1986 where he wrote: 


“No Canadian court so far pronouncing upon this section [section 15 of the Charter] in the case 
cited before me has found that the word ‘individual’ standing in relation to the specified grounds 
of discrimination can include a corporation. When used as a noun - as it is in section 15(1) - it 
must lexicographically refer only to a single human being and it is clear that by using this word 
Parliament sought to avoid ‘every person’ which must have included a corporation and ‘every 
one’, which might have done.” 


All. Nevertheless, if the law is unconstitutional, it is unconstitutional for everyone, not just 
for persons whose rights have been violated. This was the view of the Supreme Court of Canada of 
a similar argument made in Regina v. Big M Drug Mart Ltd., supra, where the court wrote at page 
399-401: 


“Standing and jurisdiction to challenge the validity of a law pursuant to which one is being pros- 
ecuted is the same regardless of whether that challenge is with respect to ss. 91 and 92 of the 
Constitution Act, 1867 or with respect to the limits imposed on the Legislatures by the 
Constitution Act, 1982. 


Section 24(1) sets out a remedy for individuals (whether real persons or artificial ones such as 
corporations) whose rights under the Charter have been infringed. It is not, however, the only 
recourse in the face of unconstitutional legislation. Where, as here, the challenge is based on the 
unconstitutionality of the legislation, recourse to s.24 is unnecessary and the particular effect on 
the challenging party is irrelevant. 


Section 52 sets out the fundamental principle of constitutional law that the Constitution is 
supreme. The undoubted corollary to be drawn from this principle is that no one can be con- 
victed of an offence under an unconstitutional law. The respondent did not come to court volun- 
tarily as an interested citizen asking for a prerogative declaration that a statute is unconstitution- 
al. If it had been engaged in such ‘public interest litigation’ it would have had to fulfil the status 
requirements laid down by this Court in the trilogy of ‘standing’ cases (Thorson v. A.G. Can. et 
al. (No. 2) (1974), 43 D.L.R. (3d) 1, [1975] 1 S.C.R. 138, 1 N.R. 225; Nova Scotia Board of 
Censors v. McNeil (1975), 55 D.L.R. (3d) 632, [1976] 2 S.C.R. 265, 32 C.R.N.S. 376; Minister 
of Justice of Canada et al. vy. Borowski (1981), 64 C.C.C. (2d) 97, 130 D.L.R. (3d) 588, [1981] 2 
S.C.R. 575, but that was not the reason for its appearance in court. 


Any accused, whether corporate or individual, may defend a criminal charge by arguing that the 
law under which the charge is brought is constitutionally invalid. Big M is urging that the law 
under which it has been charged is inconsistent with s.2(a) of the Charter and by reason of s.52 
of the Constitution Act, 1982, it is of no force or effect. 


Whether a corporation can enjoy or exercise freedom of religion is therefore irrelevant. The res- 
pondent is arguing that the legislation is constitutionally invalid because it impairs freedom of 
religion - if the law impairs freedom of religion it does not matter whether that company can 
possess religious belief. An accused atheist would be equally entitled to resist a charge under the 
Act. The only way this question might be relevant would be if s.2(a) were interpreted as limited 
to protecting only those persons who could prove a genuinely held religious belief. I can see no 
basis to so limit the breadth of s.2(a) in this case. 


The argument that the respondent, by reason of being a corporation, is incapable of holding 
religious belief and therefore incapable of claiming rights under s.2(a) of the Charter, confuses 
the nature of this appeal. A law which itself infringes religious freedom is, by that reason alone, 
inconsistent with s.2(a) of the Charter and it matters not whether the accused is a Christian, 
Jew, Moslem, Hindu, Buddhist, atheist, agnostic or whether an individual or a corporation. It is 
the nature of the law, not the status of the accused, that is in issue. As Mr. Justice Laycraft 
observed in the Alberta Court of Appeal at pp. 320-1 C.C.C., p. 131 D.L.R., p. 636 (W.W.R.): 


‘The task of the court is to see whether all or part of the Lord’s Day Act is inconsis- 
tent with freedom of conscience and religion and therefore of no force or effect. It 
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does not affect that task that a person charged has no religion or even that he has no 
feelings of conscience.’ 


Mr. Justice Cartwright, dissenting in Robertson and Rosetanni v. The Queen, [1964] 1 C.C.C. 1, 
41 D.L.R. (2d) 485, [1963] S.C.R. 651, though not in conflict with the majority of the court on 
this point, stated at p. 4C.C.C. pp. 488-9 D.L.R., p. 661 S.C.R.: 


‘It was argued that, in any event, in the case at bar the appeal must fail because there 
is no evidence that the appellants do not hold the religious belief that they are under 
no obligation to observe Sunday. In my view such evidence would be irrelevant. The 
task of the Court is to determine whether s.4 of the Act infringes freedom of religion. 
This does not depend on the religious persuasion, if any, of the individual prosecuted 
but on the nature of the law. To give an extreme example, a law providing that every 
person in Canada should, on pain of fine or imprisonment, attend divine service in an 
Anglican church on at least one Sunday in every month would, in my opinion, 
infringe the religious freedom of every Anglican as well as that of every other citizen.’ 


As the respondent submits, if the legislation under review had a secular purpose and the accused 
was claiming that it interfered with his religious freedom, the status of the accused and the 
nature of his belief might be relevant: it is one thing to claim that the legislation is itself uncon- 
stitutional, it is quite another to claim a “constitutional exemption” from otherwise valid legisla- 
tion, which offends one’s religious tenets. 


In my view, there can be no question that the respondent is entitled to challenge the validity of 
the Lord’s Day Act on the basis that it violates the Charter guarantee of freedom of conscience 
and religion.” 


22, Therefore, we are satisfied that the respondent is entitled to claim that section 89(5) of 
the Labour Relations Act is contrary to the Constitution of Canada on the basis that it conflicts 
with section 15 of the Charter. 


VI 


23, Having decided that the respondent can assert the claim that section 89(5) violates sec- 
tion 15 of the Charter, we must analyze section 15 in order to determine whether individuals who 
are employers are, as employers, “equal before and under the law” or if individuals, when acting 
as employers, have ‘“‘the right to equal protection and equal benefit of the law without discrimina- 
tion.” 


24. In approaching this interpretation issue, we must keep in mind the following statements 
of the Supreme Court of Canada. In Hunter v. Southam, (1984), 11 D.L.R. (4th) 641 the Court 
wrote at 649-651: 


“The need for a broad perspective in approaching constitutional documents is a familiar theme 
in Canadian constitutional jurisprudence. It is contained in Viscount Sankey’s classic formula- 
tion in Re s.24 of B.N.A. Act; Edwards v. A.G. Can., [1930] 1 D.L.R. 98 at pp. 106-7; [1930] 
A.C. 124 at pp. 136-7; [1929] 3 W.W.R. 479, cited and applied in countless Canadian cases. 


‘The B.N.A. Act planted in Canada a living tree capable of growth and expansion 
within its natural limits. The object of the Act was to grant a Constitution to Cana- 
dare 


Their Lordships do not conceive it to be the duty of this Board - it is certainly not 
their desire - to cut down the provisions of the Act by a narrow and technical con- 
struction, but rather to give it a large and liberal interpretation...’. 


More recently, in Minister of Home Affairs et al. v. Fisher et at., [1980] A.C. 319 at p.329, deal- 
ing with the Bermudian Constitution, Lord Wilberforce reiterated that a constitution is a docu- 
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ment ‘sui generis, calling for principles of interpretation of its own, suitable to its character’, and 
that as such, a constitution incorporating a Bill of Rights calls for [at p.328]: ‘a generous inter- 
pretation avoiding what has been called ‘the austerity of tabulated legalism’ suitable to give to 
individuals the full measure of the fundamental rights and freedoms referred to’. Such a broad, 
purposive analysis, which interprets specific provisions of a constitutional document in the light 
of its larger objects, is also consonant with the classical principles of American constitutional 
construction enunciated by Chief Justice Marshall in M’Culloch v. State of Maryland (1819), 17 
U.S. 316 (4 Wheaton). It is, as well, the approach I intend to take in the present case. 


I begin with the obvious. The Canadian Charter of Rights and Freedoms is a purposive docu- 
ment. Its purpose is to guarantee and to protect, within the limits of reason, the enjoyment of 
the rights and freedoms it enshrines. It is intended to constrain governmental action inconsistent 
with those rights and freedoms; it is not in itself an authorization for governmental action. In the 
present case this means, as Prowse J.A. pointed out, that in guaranteeing the right to be secure 
from unreasonable searches and seizures, s.8 acts as a limitation on whatever powers of search 
and seizure the federal or provincial governments already and otherwise possess. It does not in 
itself confer any powers, even of ‘reasonable’ search and seizure, on these governments. This 
leads, in my view, to the further conclusion that an assessment of the constitutionality of a 
search and seizure, or of a statute authorizing a search or seizure, must focus on its ‘reasonable’ 
or ‘unreasonable’ impact on the subject of the search or the seizure, and not simply on its 
rationality in furthering some valid government objective. 


Since the proper approach to the interpretation of the Canadian Charter of Rights and Freedoms 
is a purposive one, before it is possible to assess the reasonableness or unreasonableness of the 
impact of a search or of a statute authorizing a search, it is first necessary to specify the purpose 
underlying s.8: in other words, to delineate the nature of the interests it is meant to protect.” 


[emphasis added] 


2D. The Court later expanded on the proper approach to interpreting the Charter in Regina 
v. Big M Drug Mart Ltd., supra, at 423-424: 


“This Court has already, in some measure, set out the basic approach to be taken in interpreting 
the Charter. In Hunter et al. v. Southam Inc. (decision rendered September 17, 1984) [since 
reported 14 C.C.C. (3d) 97, 11 D.L.R. (4th) 641, [1984] 2 S.C.R. 145] this Court expressed the 
view that the proper approach to the definition of the rights and freedoms guaranteed by the 
Charter was a purposive one. The meaning of a right or freedom guaranteed by the Charter was 
to be ascertained by an analysis of the purpose of such a guarantee; it was to be understood, in 
other words, in the light of the interests it was meant to protect. 


In my view, this analysis is to be sought by reference to the character and the larger objects of 
the Charter itself, to the language chosen to articulate the specific right or freedom, to the his- 
torical origins of the concepts enshrined, and where applicable, to the meaning and purpose of 
the other specific rights and freedoms with which it is associated within the text of the Charter. 
The interpretation should be, as the judgment in Southam emphasizes, a generous rather than a 
legalistic one, aimed at fulfilling the purpose of the guarantee and securing for individuals the 
full benefit of the Charter’s protection. At the same time it is important not to overshoot the 
actual purpose of the right or freedom in question, but to recall that the Charter was not 
enacted in a vacuum, and must therefore, as this Court’s decision in Law Society of Upper Can- 
ada v. Skapinker (1984), 11 C.C.C. (3d) 481, 9 D.1.R. (4th) 161, [1984] 1 S.C.R. 357, illustrates, 
be placed in its proper linguistic, philosophic and historical contexts.”’ 


26. Using the approach to the interpretation of the Charter that the Supreme Court of Can- 
ada has adopted, we must examine the rights guaranteed by section 15 of the Charter by reference 
to the purpose of the guarantee. We must divine the purpose of section 15 from the “‘interests it 
was meant to protect.”’ These interests are to be determined by an examination of ‘‘the character 
and larger objects of the Charter... the language chosen to articulate the specific right or free- 
dom,... the historical origin of the concepts enshrined, and where applicable,... the meaning and 
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purpose of the other specific rights and freedoms with which it is associated within the text of the 
Charter.” 


Zi, Section 15 guarantees an equality right for individuals. While anyone may resist the 
application of an unconstitutional law by reason of section 52(1) of the Constitution Act, it still 
remains to be determined whether individuals who are employers are a class, the unequal treat- 
ment of which is contrary to section 15 of the Charter. In this regard, it is useful to refer to the fol- 
lowing comments of Howland, C.J.O. and Robins, J.A. in their minority judgment in the 
Education Reference, (1986), 53 O.R. (2d) 513 at 554: 


“Tn our view. s.15(1) read as a whole constitutes a compendious expression of a positive right to 
equality in both the substance and the administration of the law. It is an all-encompassing right 
governing all legislative action. Like the ideals of ‘equal justice’ and ‘equal access to the law’, 
the right to equal protection and equal benefit of the law now enshrined in the Charter rests on 
the moral and ethical principle fundamental to a truly free and democratic society that all 
persons should be treated by the law on a footing of equality with equal concern and equal 
respect. 


This is not to suggest that s.15(1) requires that every person in every instance be treated in pre- 
cisely the same manner. There is no infringement of the section unless the unequal treatment is 
discriminatory. Most laws provide for distinctions and prescribe different results based on those 
distinctions. Indeed, a State could not function without classifying its citizens for various pur- 
poses and treating some differently from others. As Mr. Justice Stewart pointed out in his dis- 
cussion of the equal protection clause of the U.S. Fourteenth Amendment in San Antonio 
School District v. Rodriguez (1973), 411 U.S. 1 at p.60: ‘There is hardly a law on the books that 
does not affect some people differently from others.’ Similarly, although spoken in a different 
context, Chief Justice Dickson said at p.347 S.C.R., p. 362 D.L.R. of Big M Drug Mart Lid., 
supra ‘...the interests of true equality may well require differentiation in treatment’. This Court 
in Re McDonald and The Queen (1985), 51 O.R. (2d) 745 at p. 765, 21 D.L.R. (4th) 397 at p. 
417, 21 C.C.C. (3d) 330, speaking through Morden J.A., accepted that ‘[i]Jt can reasonably be 
said, in broad terms, that the purpose of s.15 is to require that those who are similarly situated 
be treated similarly.’ This analysis is appropriate to the subject-matter of this reference and, so 
far as the issue arises, can aptly be applied. However, on the view we take of the relationship 
between s.15(1) and Bill 30, there is no need to consider either the various tests that have been 
developed to assess the legitimacy of particular statutory classifications or the various 
approaches that have been suggested with respect to the application of s.15(1): see Gold, ‘A 
Principled Approach to Equality Rights: A Preliminary Inquiry’, supra, at pp. 800-1; Re McDo- 
nald and The Queen, at pp. 763-5 O.R., pp. 415-7 D.L.R. 


Section 15(1) forbids governments, in respect of all matters within their legislative authority, from 
denying to individuals, and similarly to groups of individuals, the equal protection and equal 
benefit of the law on a discriminatory basis. For greater particularity, the section enumerates 
specific prohibited grounds of discrimination. Not unexpectedly, religion is one....” 


[emphasis added] 


We are also assisted in our approach by the following analysis of Mr. Justice Strayer in Smith, 
Kline & French Laboratories Ltd. v. A.G. Canada, supra, at 367-369: 


“A threshold problem in the application of s-s. 15(1) is to ascertain its relationship to s.1 of the 
Charter. Section 1 reads as follows: 


1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms 
set out in it subject to such reasonable limits prescribed by law as can be demonstr- 
ably justified in a free and democratic society. 


If an impugned legislative provision is not found to contravene the requirements of s-s. 15(1), 
then the question of the application of s.1 does not arise. If, on the other hand, a legislative pro- 
vision is found prima facie to contravene s-s. 15(1), then the government or any one else 
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attempting to uphold the legislative provision, if it or he is to invoke s.1, has the onus of demon- 
strating that the restriction in question is reasonable, is clearly prescribed by law and is ‘justified 
in a free and democratic society’. Thus, it can be of critical importance to know whether the 
impugned legislation prima facie conflicts with s-s. 15(1). If it does not, that is the end of the 
matter. But if it does, and if as in the present case the defendant seeking to uphold the legisla- 
tion does not invoke s.1 by way of evidence or argument, then the legislative provision must be 
found invalid. This makes extremely important the breadth of s.15’s prohibitions against any 
legislation which draws distinctions among citizens. 


It appears to me that by its express references to certain forms of discrimination, namely, ‘race, 
national or ethnic origin, colour, religion, sex, age or mental or physical disability’, s-s. 15(1) is 
clearly intended to proscribe any distinctions based on those grounds. Any such distinctions, if 
they are to be defended, must be justified under s.1. It may be that distinctions based on certain 
grounds such as age may be more readily justified under s.1, but the onus must be on the 
defender of such a distinction even then. 


With respect to other kinds of distinctions which may be made by legislation, it appears to me 
that no such presumptions arises of discrimination and that it is necessary to analyze such 
distinctions more closely to determine whether they can be regarded as in conflict with s-s. 15(1). I 
do not think it could have been the intention that every distinction drawn by legislation between 
citizens or classes of citizens should automatically be regarded as ‘discrimination’ within s-s. 15(1) 
and thus immediately cause a shift in onus to a defender of the legislation to justify it under s.1. It 
is the business of legislatures to make distinctions for a myriad of reasons and it is inconceivable 
that every one of these should place on the government, or on any one else relying on such legisla- 
tion, the onus of showing that it is ‘justified in a free and democratic society’. This would shift to 
the courts a decisional right and burden which would be unacceptable both to them and the leg- 
islatures. 


One must therefore seek criteria to aid in determining whether a legislative distinction creates 
an inequality which is discriminatory, taking ‘discrimination’ to mean the kind of distinction pro- 
hibited by s-s. 15(1). It would not, I think, be appropriate to rely solely on tests commonly used 
with respect to the interpretation of para. 1(b) of the Canadian Bill of Rights, having regard to 
the more narrow scope of that provision and the statutory nature of the instrument in which it 
was found. I would, however, with respect adopt the language of McIntyre J. with whom Dick- 
son J. concurred in MacKay v. The Queen (1980), 114 D.L.R. (3d) 393 at p.423, 54 C.C.C. (2d) 
129, [1980] 2 S.C.R. 370 at p. 406 (also quoted, supra): 


‘The question which must be resolved in each case is whether such inequality as may 
be created by legislation affecting a special class - here the military - is arbitrary, 
capricious or unnecessary, or whether it is rationally based and acceptable as a neces- 
sary variation from the general principle of universal application of law to meet spe- 
cial conditions and to attain a necessary and desirable social objective.’ 


I would respectfully observe that in my view there is no magic in the concept of a ‘class’: it has 
no definition, provides no standard, but is merely a subjective concept. It can therefore not, by 
itself, be a basis for determining, when a ‘class’ is somehow created or divided legislatively, that 
discrimination exists. It appears to me that this was not the sense in which McIntyre J. made ref- 
erence to a ‘special class’ and all I understand him to be saying is that if a certain number of peo- 
ple in society are treated differently there should be a rational basis for distinguishing between 
them and the rest of society.” 


[emphasis added] 


28. In our view, that analysis provides the appropriate perspective to use in determining 
what “‘interests it [section 15] was meant to protect” and therefore enable us to decide whether the 
equality rights created by section 15 have been infringed by section 89(5) of the Act. In Homemade 
Winecrafts (Canada) Ltd. v. Attorney General of British Columbia, (1986), 26 D.L.R. (4th) 468 
(B.S.S.C.), MacKay, J. in finding that a regulation prohibiting the sale of a particular product did 
not contravene section 15 of the Charter stated at page 471-472: 
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“As well McTaggart L.J.S.C. made mention of the legislative history of the drafting of the sec- 
tion. I assume he was referring to the fact that in the Proposed Constitutional Resolution of 
October, 1980, the non-discrimination protections were given to ‘everyone’. The change, in my 
view, was to make it abundantly clear that the non-discriminatory protection afforded by s. 15 
was directed at natural persons. Human dignity is what is sought to be enhanced and preserved - 
regardless of such personal characteristics as ‘race, national or ethnic origin, colour, religion, 
sex, age or mental or physical disability’. To hold otherwise, would, in my view, lessen the high 
ideals enshrined ins. 15 of the Charter.” 


The Divisional Court in Aluminium Co. of Canada Ltd. v. The Queen, supra, expressed a similar 
opinion when it wrote at page 531: 


“Tn my view, section 15 is restricted to the protection of individuals and does not apply to corpo- 
rate entities. It is a part of the Charter that protects the dignity and worth of human beings 
against governmental intrusion that would make distinction between individuals based upon 
human attributes or characteristics.” 


29. For a distinction to be contrary to section 15 of the Charter, we believe that it must be 
based on some inappropriate ground. Mr. Justice Dea in Cabre Explorations Ltd. v. Arndt, (1986), 
28 D.L.R. (4d) 747 (Alta. Q.B.) succinctly stated this test at 751: 


“* ‘Discrimination’ as it appears in s. 15 of the Charter involves something more than simple 
choice. Such must be the situation at least in those cases where the grounds of discrimination as 
in this case are not grounds listed in the section itself. To find prohibited discrimination one 
looks for elements treating individuals belonging to certain groups differently from others based 
on criteria that are unfair or irrelevant.” 


In Andrews v. Law Society of British Columbia, (1985), 22 D.L.R. 4th 9, Mr. Justice Taylor wrote 
at page 16: 


“Without attempting an exhaustive definition, I would say that the essence of discrimination for 
the present purpose is the drawing of an irrational distinction between people based on some 
irrelevant personal characteristic for the purpose, or having the effect, of imposing on certain of 
them a penalty, disadvantage or indignity, or denying them an advantage. Some of the personal 
characteristics which might form a basis for discrimination are listed in s.15(1), but I do not 
think this is intended as a complete listing.”’ 


[emphasis added] 


30. The enumerated classifications or distinctions that are prima facie discriminatory within 
the meaning section 15 of the Charter are classifications or distinctions that are based principally on 
characteristics that relate to the physical, cultural, and spiritual attributes of human beings. While 
the enumerated distinctions set out in section 15 and other unenumerated distinctions between 
individuals that are similar in import may require section 1 of the Charter to justify their existence 
in legislation, it seems patent to us that a distinction between individuals because they are employ- 
ers is far different. In our opinion, that type of distinction is what Mr. Justice Strayer was referring 
to in Smith, Kline & French Laboratories Ltd., v. A.G. Canada, supra. The distinction in section 
89(5) of the Labour Relations Act between individuals that arises because an individual is an 
employer does not in any way limit or affect human dignity or worth nor is it based on the kind of 
human attributes that section 15 of the Charter protects. In any event, it appears to us that distinc- 
tions created by the Labour Relations Act between employers and persons who are not employers 
are not irrational, irrelevant or unfair. Therefore, we find that the distinction in section 89(5) of 
the Labour Relations Act between employers and other persons who are subject to the Act is a dis- 
tinction that is not contrary to section 15 of the Canadian Charter of Rights and Freedoms. 


38 Section 15 creates rights applicable to individuals, that is, human beings, by establishing 
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equality rights for individuals because they are individuals or belong to a class of individuals. We 
are satisfied that the distinction that section 89(5) of the Act creates for employers as a class within 
our society is not discriminatory and is therefore not a distinction to which section 15 of the Charter 
has any application. In view of our conclusion we expressly decline to comment on whether section 
1 of the Charter provides justification for section 89(5) of the Act. 


Vil 


2. The history of bargaining between the complainant and the respondent was fully set out 
in the Board’s decision involving these parties dated October 10, 1984 (see Shaw Almex Industries 
Limited, [1984] OLRB Rep. Oct. 1502, at paragraphs 2-25.) To the extent that the bargaining his- 
tory prior to October 1984 is relevant, there is no issue between the parties as to the propriety of 
this panel of the Board having regard to the findings described in that decision. The Board in that 
case, by a majority, W. F. Rutherford dissenting, found that while the positions taken by the res- 
pondent and its conduct for the most part during bargaining did not constitute a breach of the duty 
to bargain in good faith, the respondent’s failure to respond to the complainant’s proposal and to 
meet shortly after September 1983 did contravene section 15 of the Labour Relations Act. The 
Board wrote at paragraphs 30-31 of that decision: 


“30. Having said all that, we must make it clear that we have carefully considered all of the evi- 
dence to determine whether the respondent’s behaviour betrays a desire to avoid making a col- 
lective agreement. While we are not without our doubts about the motivation for some of the 
respondent’s actions, on the evidence now before us we cannot find, on the balance of probabili- 
ties, that the respondent was not prepared to enter into a collective agreement or sought to 
avoid doing so. It has revealed, when asked, the terms of which it says it is prepared to agree. If 
the respondent has been bluffing, the union has not yet called its bluff. 


31. We have found that the respondent failed to ‘bargain in good faith and make every reason- 
able effort to make a collective agreement’ in the period immediately following the meeting of 
September 26, 1983. We do not find the more extensive violation alleged by the complain- 
aNt snes. 


33. As a result of the Board’s decision, discussions ensued between the representatives of 
the parties to resume negotiations. Counsel for the complainant wrote the following letter to Mr. 
Heather: 


“Tt was a pleasure talking with you this afternoon. I am writing to confirm my advice to you that 
in an effort to resolve all outstanding matters and in view of the direction from the Ontario 
Labour Relations Board contained in its recent decision involving the above-captioned parties, I 
advised you that henceforth Mr. Homer Seguin, Regional Representative, United Steelworkers 
of America, 92 Frood Road, Sudbury, Ontario P3C 4Z4, telephone (705) 675-2461 shall be the 
chief union spokesperson and negotiator. 


I know that Mr. Seguin shall be available for the bargaining session which you and I discussed 
today. I am writing to confirm your advice that you do not think it would be any problem for a 
meeting to be scheduled within the next ‘fortnight’ and I shall make myself available to Mr. 
Seguin to be of whatever assistance is necessary to resolve this bitter and difficult situation. 


I have asked Mr. Seguin to contact you directly to make arrangements for a bargaining session. 
I leave it to you and to Mr. Seguin to determine what assistance, if any, you desire from either 
of Mr. Illing or Mr. Skinner. 


I can assure you that United Steelworkers of America shall continue to negotiate with the view 
to resolving the strike.” 


34. Mr. Heather, in attempting to arrange a meeting, wrote to Ray Illing, Director of Medi- 
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ation and Conciliation Services for the Ministry of Labour, and copied that letter to Mr. Seguin. 
That letter stated: 


“This will serve to confirm that Shaw-Almex Limited will attend at your office for the purpose 
of an ‘off the record meeting’ in accordance with the description of such a meeting as set out by 
Mr. Patterson in his November 8, 1984 letter. 


I have discussed this with Mr. Seguin, who has taken over this matter for the Steelworkers, and 
I look forward to a fruitful discussion. 


As I indicated to you I will seek assurance from you that this meeting will fall into the category 
to which Mr. Patterson makes reference. Notwithstanding what has been indicated to the con- 
trary, the July 9th meeting was referred to as one ‘away from the bargaining table.’ ” 


(The reference in Mr. Heather’s letter to Mr. Patterson’s letter of November 8, 1984, related to a 
letter from David Patterson, a Director of the complainant, to Mr. Illing. Mr. Patterson’s letter 
was part of exhibit #33 in this matter.) The ‘‘off the record”? meeting contemplated in Mr. Heath- 
er’s letter was described in Mr. Patterson’s letter as follows: 


“We are both aware of the procedures and protocol employed by you when arranging and hold- 
ing ‘off the record meetings’ to get things going in difficult situations. You have dealt with me 
on a number of occasions under some very difficult circumstances, and you are aware that I 
have always acted in an above board and straightforward manner. 


Such meetings have, in the past, been useful in obtaining settlements for the parties and I look 
to you and your Minister to continue your efforts in this matter and will co-operate with you as 
we have in this and other occasions.” 


5D: Mr. Seguin wrote to Mr. Heather in reply by letter dated December 7, 1984. That letter 
stated: 


“T received a copy of your letter to Mr. Ray Illing dated December 3, 1984. 


I was surprised that you are not communicating with me directly. At no time have you and I 
agreed that communications between us would be directed through Mr. Illing. Please call me if 
you would like to discuss this matter. I think you and I have enough experience in collective bar- 
gaining to talk to each other directly. 


With respect to the terms which you appear to be setting for the upcoming meetings at Mr. IIl- 
ing’s office scheduled for December 11/84, if you are requiring that the meeting be on a ‘without 
prejudice’ basis, | am very concerned. At no time in your discussion with Mr. Shell or in subse- 
quent discussions between you and me did you set or indicate any desire to set special conditions 
for the up-coming collective bargaining session. 


I would appreciate it if you would confirm to me why it is we cannot have a normal collective 
bargaining session and try to work out a resolution of our differences. I am mindful of the direc- 
tion of the Board in its recent decision. I can see no reason for the negotiations to be subject to 
special rules. 


I am prepared to meet with you and Mr. Illing to discuss this matter and beyond it to resolve the 
labour dispute. We shall be prepared to negotiate non-stop until we achieve a settlement.” 


36. When Mr. Seguin spoke with Mr. Heather about the upcoming negotiation meeting, 
they discussed various concerns about the bargaining that had taken place. Mr. Seguin expressed 
the hope that as he was now taking over as spokesman, and had had a previous relationship with 
the principals of the respondent, a collective agreement could be reached. During that conversa- 
tion, the suggestion that Mr. Seguin might speak to Mrs. Shaw was made. 
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Si Although Mr. Seguin thought that the negotiations would continue until a settlement of 
the contract was reached, there was no express agreement between the respondent and the com- 
plainant to continue negotiations beyond December 11, 1984. The parties did meet on that day. 
Mr. Shaw and Mr. Heather represented the respondent. Mr. Seguin was the spokesman for the 
complainant’s bargaining committee. While most of the day was taken up with “off the record” 
discussions about which we received no evidence, there was evidence led that the parties met face 
to face at about 4:00 p.m. on that day. The complainant made a proposal to the respondent orally 
by which it reviewed the items still in dispute, withdrew its demand with respect to non-bargaining 
unit employees performing bargaining unit work, made proposals concerning wages and benefits, 
and proposed that all striking employees be returned to their jobs. There were some questions 
about the complainant’s proposals. Mr. Seguin testified that he explained that the proposal on the 
recall of striking employees meant that all employees, both striking and non-striking employees 
would be placed on an equal footing, and then the employer would fill the positions in accordance 
with the collective agreement. While Mr. Seguin suggested that this could have resulted in some 
striking employees remaining on lay-off while employees hired since the strike began might con- 
tinue working, we are satisfied that as of December 11, 1984, the complainant’s position with 
respect to the recall of the striking employees, as understood by the respondent, was that no strike 
replacement employees could remain at work while any employees who had engaged in the strike 
were on lay-off. 


38. The respondent retired to consider the union’s proposal. Mr. Shaw and Mr. Heather 
formulated a response to be presented to the complainant that evening. Mr. Shaw testified that he 
had some concern about picket line misconduct and wanted to take disciplinary action. He had res- 
ervations about agreeing to a “‘no reprisals” provision. Mr. Heather pointed out to Mr. Shaw that 
raising reprisals as an issue would not be conducive to a settlement. Mr. Shaw agreed with Mr. 
Heather not to press the matter further. 


39. The respondent’s counter-proposal made that evening orally, and then reduced to writ- 
ing, maintained the same benefit and wage levels that had been offered in July 1984, with certain 
modifications, maintained the respondent’s position with respect to contract language, agreed to 
no reprisals, and had the striking employees placed on lay-off, to be recalled as vacancies occur. 
There was some discussion between the parties about the respondent’s proposals, which resulted in 
changing the respondent’s recall proposal from recall based on job classification seniority to a 
recall based on seniority. During that discussion, Mr. Seguin asked Mr. Heather if the respon- 
dent’s proposal might mean that some striking employees might never return to work. Mr. Heather 
replied affirmatively. 


40. The respondent’s proposal with respect to the recall of striking employees that was left 
with the complainant the evening of December 11th stated: 


“8. Recall to work shall be by seniority as vacancies occur. 


- Company will advise UIC re termination of strike (i.e. employees not 
recalled for above shall be considered as on ‘lay-off with full right of recall. 


- thereafter employees will be recalled as required in accordance with the 
collective agreement. 


- employees shall not loose [sic] seniority (i.e. have it reduced) by the term 
of the strike.” 


41. The complainant, after receiving the respondent’s proposal orally and then in writing, 
wanted the evening to consider it. The complainant wanted to meet with the respondent the next 
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morning. While Mr. Shaw was not available to meet, and Mr. Heather had another meeting to 
attend later that morning, Mr. Heather did agree to meet with the complainant to receive its pro- 
posal. 


42. During the evening the complainant prepared a counter-proposal by which it agreed to 
all of the items in the respondent’s proposal except the one relating to the recall of the striking 
employees. Its written proposal relating to recall stated: 


“The one remaining item on the above referred to employer proposal - item listed as no. 8 is not 
agreed to, except as indicated below. 


In lieu of the Company proposal no. 8, the union proposes the following as a settlement: 


1) Within two (2) days of union bargaining unit ratification of this agreement 
the company shall return to employment all bargaining unit employees who 
were employees on April 21, 1983: and 


2) Upon the return to employment referred to in (1) above any reduction in 
employee requirements shall be instituted in accordance with the provisions 
of the collective agreement; and 


3) The parties agree that employees hired on or after April 22, 1983 will not 
be retained in employment until and/or unless all bargaining unit employ- 
ees referred to in (1) above are actively employed; and 


4) The union agrees with the last item on the company proposal of December 
11/84 referred to above which reads ‘Employees shall not lose seniority (i.e. 
have it reduced) by the term of the strike.’” 


That proposal was given to Mr. Heather the morning of December 12, 1984. During the discus- 
sions with Mr. Heather, Mr. Seguin explained that he wanted all employees, both striking and 
strike replacement employees returned to work ‘on paper’, with the respondent reducing the 
work force in accordance with the terms of the collective agreement. We observe here that Mr. 
Seguin’s explanation differs from the complainant’s written proposal. However, we are satisfied 
that the respondent, through Mr. Heather, was advised of the complainant’s position with respect 
to the recall of striking employees. Mr. Seguin testified that Mr. Heather, during the discussions 
that morning, made certain comments about the respondent and its unwillingness to agree to the 
proposal. Mr. Heather denied making the comments attributed to him by Mr. Seguin. We do not 
need to determine whether Mr. Seguin’s recollection, assisted by contemporaneous notes he made 
of the meeting or Mr. Heather’s recollection on this point is to be preferred. It is clear, regardless 
of which version of the meeting we accept, that the respondent was not prepared to accept the 
complainant’s counter-proposal as explained by Mr. Seguin with respect to the recall of the striking 
employees. 


43. Before Mr. Shaw left Mr. Heather the previous evening, the respondent’s position on 
the recall of striking employees was made very clear to Mr. Heather. The respondent wanted to 
retain in active employment the employees who had worked for it during the strike. That was con- 
firmed with Mr. Shaw’s parents, the principals of the respondent, on the evening of December 
11th and was subsequently reconfirmed on December 13th. Furthermore, Mr. Shaw did not 
instruct Mr. Heather to engage in negotiations on the morning of December 12th, but to simply 
receive the complainant’s proposal. 


44. Mr. Heather indicated to Mr. Seguin that he would pass along the complainant’s pro- 
posal to the respondent’s principals. Mr. Seguin advised Mr. Heather that since he was going to be 
driving home to Sudbury that evening, he could drop off a copy of the union’s proposal at the res- 
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pondent’s offices in Parry Sound. Mr. Seguin did that. The complainant heard no response from 
the respondent until it was advised by Mr. Heather, by telephone and by letter in early January 
1985, that the complainant’s counter-proposal was unacceptable. 


45. Mr. Heather’s letter stated: 


“Your counterproposal respecting the return to work provisions as discussed at our December 
11/12th meeting at the Ministry of Labour is unacceptable. 


Further, be advised that the monetary proposal of the Company as outlined at the same meeting 
is withdrawn.” 


46. The only issue that prevented a settlement of a very lengthy strike was a return to work 
protocol. Yet, the complainant did not ask the respondent during the bargaining for the justifica- 
tion for its position only to recall the employees who had engaged in the strike in order of seniority 
as vacancies arose, nor did the respondent provide the complainant during bargaining with the jus- 
tification for that position. Although Mr. Heather testified that he explained that the complain- 
ant’s proposal was not acceptable on the grounds that it was not economically viable, the basis for 
that assertion was not explored. Indeed, Mr. Heather testified that he was unfamiliar with the 
company’s production and Mr. Shaw, who advised Mr. Heather that the union’s position was not 
economically viable testified in cross-examination that he was not involved in production either. 
Thus, it is unlikely that either of the respondent’s representatives at the bargaining table would 
have been in a position immediately to review the economic viability of the return to work propos- 
al. 


47. During the course of the hearing in this matter, evidence was presented by the respon- 
dent suggesting that a sudden change in employees would be disruptive and that the employees 
hired as strike replacements were quite productive. While the respondent indicated that its proce- 
dures and processes had changed, we are not persuaded that the respondent put its mind to assess- 
ing the productivity of the striking employees in relation to the employees hired as strike replace- 
ments. Also, the respondent suggested at the hearing of this matter that the union’s “‘paper recall” 
idea would lead to numerous grievances and arbitrations over the interpretation and application of 
the lay-off and recall provisions of the collective agreement. 


48. Counsel for the complainant put the suggestion of a gradual recall to the witnesses for 
the respondent as a way of alleviating the respondent’s concern about a sudden change of employ- 
ees. While that might have made the complainant’s proposals less unattractive to the respondent, 
that suggestion was also not made to the respondent during bargaining. Had the complainant asked 
for justification of the respondent’s position, the sensible suggestions made to alleviate the con- 
cerns that the witnesses for the respondent expressed about the complainant’s return to work pro- 
posals might have been explored. They were not however, and the opportunity for such an 
exchange was eliminated by Mr. Shaw’s absence on December 12th, and his position with respect 
to the return to work proposal expressed to Mr. Heather on the 11th and confirmed internally by 
the respondent on the 13th. 


49. Mr. Heather explained the withdrawal of the respondent’s monetary offer. He had the 
authority to withdraw the offer that had been tabled and did so expressly out of concern that at 
some future point, when conditions might be different, the complainant would purport to accept 
the offer and claim that there was now a collective agreement. He was aware of the complaint 
pending before the Board involving Radio Shack where that was the issue. 


50. When the parties met on December 11th, the respondent understood that the meeting 
would occur only on that day. The letter from the complainant indicating that it was prepared to 
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bargain non-stop was received by the respondent on December 10th. The respondent did not 
advise the complainant that it would not be present to continue negotiations the next day until the 
end of the day on December 11th, when Mr. Heather agreed that he would meet the complainant 
to receive its proposal on the morning of December 12th. Mr. Shaw was not able to be present on 
December 12th because he had arranged to pick up an item in Kitchener that morning. Mr. Shaw 
agreed in cross-examination that other employees of the respondent were often used to do the kind 
of errand that Mr. Shaw was doing that morning. When asked by counsel for the complainant what 
effort was made to have someone else do that errand in place of him, Mr. Shaw said he had made 
none since there was no need to make any alternative arrangements. 


Dil. Mr. Heather also testified in cross-examination that the respondent’s position with 
respect to the recall of the striking employees was explained to the complainant. He said that he 
was under instructions from the respondent that the respondent wanted to retain the employees 
who had worked during the strike. Mr. Heather testified that Mr. Shaw gave him those instructions 
on December 11th. With those instructions made clear to Mr. Heather, it is apparent why Mr. 
Shaw saw no need to make other arrangements for picking up the item in Kitchener in order to be 
available for the continuation of the meeting on December 12th. 


D2. The central focus of the bargaining between the parties at the end of the day on Decem- 
ber 11th and on the morning of December 12th was how the striking employees could be returned 
to work. The complainant had agreed to all of the company’s proposals except for a return to work 
protocol. Counsel for the complainant submitted that the respondent violated sections 15, 64 and 
66 of the Act by maintaining its position with respect to the recall of employees. Furthermore, he 
also submitted that the respondent’s subsequent withdrawal of the monetary offer on December 
31st also violated section 15. 


Vill 


D3. Section 15 of the Labour Relations Act requires the parties to collective bargaining to 
bargain in good faith and make every reasonable effort to reach a collective agreement. The Board 
is principally concerned with the process of collective bargaining, not the content, except where the 
content of bargaining patently demonstrates a desire to avoid a collective agreement. (See Radio 
Shack, [1979] OLRB Rep. Dec. 1220; The Daily Times, [1978] OLRB Rep. July 604; 7. Eaton Co. 
Ltd., [1985] OLRB Rep. March 491.) This view was expressed recently in Radio Shack, [1985] 
OLRB Rep. Dec. 1789 at 1798: 


“The fact that the company’s proposals may not have been acceptable to the union, does not 
mean that the company was not prepared to enter into a collective agreement - albeit on its own 
terms; nor is it really very helpful to suggest that the proposals were ‘predictably unacceptable’. 
That characterization is equally applicable to the union’s proposals, and if that were the test for 
a breach of section 15 of the Act, then the legality of a party’s bargaining stance would turn on 
the willingness of the other side to accept it. It may be that a union’s failure to achieve its stated 
goals will diminish its stature in the eyes of its members and make it less attractive to prospec- 
tive members. But this does not mean that employer resistance is illegal. The union may simply 
have over-estimated its ability to wring concessions from an unwilling employer and misjudged 
the effectiveness of its strike weapon. 


This is not to say that the Board is totally unconcerned with the content of the parties proposals 
or that there are no limits whatsoever on the scope of bargaining. In some circumstances, the 
Board may well have to assess the content of the items tabled in order to determine whether an 
employer does not really intend to enter into any collective agreement or whether it is really 
refusing to recognize the union as the exclusive bargaining agent (see Radio Shack, [1979] 
O\.RB Rep. Dec. 1220; Fotomat Canada Limited, [1980] OLRB Rep. Oct. 1397; Irwin Toy 
Limited, [1983] OLRB Rep. July 1064 and, particularly, Wilson Automotive (Belleville) Limited, 
[1980] OLRB Rep. July 1136.) Bargaining proposals may provide evidence of such unlawful 
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motive, and the Board may also review the content of those proposals to assess whether any of 
the proposed items is ‘illegal’. ... However, in general, the Board’s role under section 15 of the 
Act is one of monitoring the process of bargaining, and not the content of the proposals 
advanced.” 


54. In examining the conduct of the parties, the Board does not set its own standard of what 
a fair or just settlement will be and then measure a party’s conduct against that standard. Such an 
approach is inappropriate simply because collective bargaining involves the exercise of power by a 
party acting out of self-interest. See Canada Trustco Mortgage Company [1984] OLRB Rep. Oct. 
1356 at 1364; Fotomat Canada Limited, [1980] OLRB Rep. Oct. 1397 at 1421; Goldcraft Printers 
Ltd., [1980] OLRB Rep. Apr. 448 at 445-57; Cross Tube Products, [1980] OLRB Rep. May 669. 
In Pine Ridge District Health Unit, [1977] OLRB Rep. Feb. 65 the Board said in that vein: 


“Tt should be stressed, however, that section 14 [now 15] of the Labour Relations Act is not 
intended to redress any imbalance of bargaining power that may exist between the parties. A 
party whose bargaining strength allows it to force the acceptance of hard terms at the bargaining 
table does not thereby bargain in bad faith. The very word ‘bargain’ presupposes that the parties 
will seek to maximize their own best interests. Hard bargaining, albeit ruthless, is not bad faith 
bargaining.” 


a5: The Board must also be mindful of a party’s temptation to use the Board and its 
processes as a substitute for bargaining power in trying to achieve its collective bargaining goals. 
The Board in Fotomat Canada Limited, supra at 1421 stated that its role is not to redress an imba- 
lance of bargaining power, but to ensure that the process of collective bargaining is carried out in 
accordance with the Act: 


“Where a trade union impugns an employer’s position on one particular position or on its tough 
overall posture at the bargaining table and this alone, the Board has to be careful to avoid being 
used by that trade union to supplement its bargaining power as we must be cautious to ensure 
that the hard bargaining does not have as its purpose, the destruction of the trade union. While 
it may be that a bargaining agent has its ‘heart set’ on a particular provision as a matter of prin- 
ciple, it must still have the bargaining power to achieve this end. Moreover, tactical errors can 
have a dramatic affect on a party’s bargaining power or lack thereof and, in the words of a rele- 
vant fairy tale, this Board cannot be expected ‘to put all of the pieces back together again.’ See 
Ottawa Journal, [1977] OLRB Rep. June 309 at para. 59. Complainants must realize that sec- 
tion 14 [now 15] allegations will be considered in the light of the conduct of both parties and the 
remedies requested must bear a direct relationship to the breach established as a matter of cau- 
sation. The Board must be particularly sensitive to the reality of collective bargaining in pro- 
longed strike bound negotiations where inter-personal conflict can become quite embittered and 
where the temptation to turn to the labour board to supplement a party’s bargaining power may 
be great. See, Ottawa Journal, supra. \t has long been recognized that the content of the bar- 
gaining duty may change as a bargaining impasse continues. Strikes can be lost as well as one. 
See New Method Laundry and Dry Cleaners, (1957) 57 CLLC 18,059.” 


56. Unless we find that the respondent’s position with respect to the return to work of the 
striking employees contravened the Act, discussed infra, the complainant has failed to establish a 
violation of section 15 of the Act. The Labour Relations Act does not grant to employees who 
engage in a legal strike the absolute right to return to work at the conclusion of a strike. Therefore, 
merely because the respondent sought to have striking employees return as vacancies arose does 
not, in and of itself, establish a violation of section 15. 


Se In Mini Skools Ltd., [1983] OLRB Rep. Sept. 1514; application for judicial review dis- 
missed, June 24, 1985, unreported; application for leave to appeal dismissed, December 3, 1985, 
unreported, the Board reviewed in detail the situation of striking employees under the law of 
Ontario at 11-14: 


“11. While not directly on point, an early but leading American case merits review at the very 
outset of our analysis. In National Labor Relations Board v. Mackay Radio Company & Tele- 
graph Company, 2 LRRM 610 (USSC 1938), the National Labor Relations Board and the 
United States Supreme Court were confronted with a number of questions centering on the sta- 
tus of striking employees and their right to return to work following the cessation of a strike dur- 
ing which the employer had continued to operate through the employment of strike replace- 
ments. The Court noted that section 2(3) of the National Labour Relations Act specifically 
provided that an employee included ‘any individual whose work has ceased as a consequence of, 
or in connection with, any current labour dispute or because of any unfair labour practice, and 
who has not obtained any other regular and substantially equivalent employment, ... (at page 
614).’ Thus strikers, the Court held, remained employees for the purposes of the Act and were 
protected against the unfair labour practices denounced by it. The Court, however, also noted it 
did not follow that an employer, guilty of no act denounced by the statute, had lost the right to 
protect and continue his business by supplying places left vacant by strikers. The Court further 
noted that he was not bound to discharge those hired to fill the places of strikers, upon the elec- 
tion of the latter to resume their employment, in order to create places for them. In that case 
the Court held that an assurance by the respondent to those who accepted employment during 
the strike that if they so desired their places might be permanent was not an unfair labour prac- 
tice nor was it such to reinstate only so many of the strikers as there were vacant places to be 
filled. In fact, however, the respondent employer’s conduct was censured by the Board and the 
Court because it was found that the respondent refused to reinstate certain striking employees 
for the reason that they had been active in the union. Nevertheless, the general principles articu- 
lated by the Court have been followed by the NLRB and the American courts from that time 
forward. Indeed, at least one justice of the Supreme Court of Canada, Mr. Justice Locke, in 
Canadian Pacific Railway Co. v. Zambri (1962), 62 CLLC {15,407 at p. 451, indicated his views 
that the collective bargaining scheme envisaged by Mackay Radio was the law in Canada as well. 
In this respect he wrote: 


‘While unnecessary for the disposition of this appeal, I wish to express my dissent 
from the opinion that has been stated that if a strike is never concluded by settlement 
the relationship declared by ss. (2) of s. 1 continues until the employee has either 
gone back to work, taken employment with other employers, died or become unem- 
ployable. When employers have endeavoured to come to an agreement with their 
employees and followed the procedure specified by the Labour Relations Act, they 
are at complete liberty if a strike then takes place to engage others to fill the places of 
the strikers. At the termination of the strike, employers are not obliged to continue to 
employ their former employees if they have no work for them to do, due to their posi- 
tions being filled. I can find no support anywhere for the view that the effect of the 
subsection is to continue the relationship of employer and employee indefinitely, 
unless it is terminated in one of the matters suggested. 


Subsection (2) of s. 1 appeared first in Ontario legislation in c. 33 of the Statutes in 
1950. Legislation of this nature appeared at an earlier date in the Strikes and Lock- 
outs Prevention Act of Manitoba, being c. 40 of the Statutes of 1937, and in the 
Wartime Labour Regulations prescribed by the Governor General in Council on Feb- 
ruary 17, 1944, which were adopted in Manitoba by c. 48 of the Statutes of 1944. Sim- 
ilar legislation was enacted thereafter in the Industrial and Conciliation Arbitration 
Act of British Columbia and the Alberta Labour Act. 


The idea of creating this artificial relationship appears to have originated in the 
National Labour Relations Act of the United States, commonly referred to as the Wag- 
ner Act, passed on Congress on July 5, 1935, section 2 of which declared that the term 
‘employee’ shall include any individual whose work had ceased as a result of a current 
labour dispute and who has not obtained any other regular and substantially equiva- 
lent employment. 


I do not construe the decision in Jeffrey-DeWitt Insulator Company v. National 
Labour Relations Board, (1937) 91 Fed. (2nd) 134, and National Labour Relations 
Board v. Mackay Radio and Telegraph Company, (1938) 304 U.S. 333, as deciding 
that in the United States the relationship continues indefinitely unless that relation- 
ship has been abandoned, as has been said. 
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In the first of these cases, the employer had refused to bargain with the union, which 
represented its employees on the ground that by striking they had ceased to be such 
and Parker, J., held that this was an unfair labour practice since the strike did not in 
itself terminate the relationship either at common law or under the Wagner Act. 


In the second case decided in the Supreme Court, the employer, following the settle- 
ment of the strike, had refused to employ five men on account of union activities dur- 
ing the strike, and the finding that this was an unfair labour practice was upheld, 
reversing the judgment of the Circuit Court of Appeals. Roberts, J., who delivered 
the judgment of the court, said, inter alia, that it did not follow that an employer 
guilty of no act forbidden by the statute had lost the right to protect and continue his 
business by supplying places left vacant by the strikers and was not bound to dis- 
charge those he had thus hired upon the election of the strikers to resume their 
employment in order to create places for them. That is the law in Canada also, in my 
opinion. 


I would dismiss this appeal with costs.’ 


While we are not bound by either ‘the Mackay doctrine’ or Mr. Justice Locke’s obiter in 
Canadian Pacific Railway Co. v. Zambri, they are significant views of the nature of the employ- 
ment relationship in the context of the economic contest between employers and employees cre- 
ated by collective bargaining. From this perspective, an employer’s right to continue his business 
is not encroached upon by collective bargaining laws and a normal incident of continuing to 
operate is the act of hiring. On the other hand, these same labour laws have made clear that this 
act of hiring does not terminate the employment relationship of striking employees although 
without clear statutory language to the contrary, there is no legal entitlement to one’s former 
position if it has been filled. This is the way the Mackay Court saw the system operating. 


12. On the other hand, and as Professor Paul Weiler has observed, this line drawn between 
unlawful discharge and lawful permanent replacement is seen by many as a legal distinction 
without a factual difference. See Weiler, Reconcilable Differences (1980) at page 76. Why 
should employees, it can be asked, need to risk loss of their jobs to engage in the collective bar- 
gaining process? Moreover, the threat of permanent replacement can incite ugly violence as 
long service and older workers witness replacements going to work each day across the picket 
lines to perform ‘their work’. It was these concerns that eventually lead to passage in Ontario of 
section 73 of the Labour Relations Act. This section guards against the permanent loss of an 
individual’s job where he has struck and his employer has continued to operate through the 
employment of strike replacements. Employees engaging in collective bargaining are assured 
that the decision to participate in a strike need not inevitably put one’s job at risk. But while the 
Mackay doctrine was seen as too discouraging of collective bargaining, the balancing considera- 
tions for this greater job security for striking employees in Ontario provided that the statutory 
resumption of employment would be on such terms as the employer and employee might agree 
and the right would apply for only six months from the commencement of the strike. In fashion- 
ing a policy initiative in this area, the Legislature recognized it was potentially affecting bargain- 
ing power and attempted to balance or minimize the impact of its intervention on the collective 
bargaining process and on the then existing strengths of labour and management. 


13. In The Becker Milk Company Limited and Ind-Ex Distributors Limited, [1977] OLRB Rep. 
Dec. 797, [1978] 1 Can. LRBR 175, this Board reviewed the impact of section 73 against the 
principles that existed prior to its enactment in the following terms (at pages 179-180 of the Can. 
LRBR report): 


‘Ordinarily when a strike is successful the striking employees return securely to their 
jobs as a result of the negotiated settlement. But not all strikes are won. When a 
strike had ended and has ended in failure, what are the legal rights of the unsuccessful 
strikers with respect to their jobs, particularly when those jobs have been filled by 
replacements hired during the strike? 


It is an accepted principle of industrial relations law in Ontario that a struck employer 
has the right to protect and continue his business. He may try to do that in a number 
of ways. He may seek to contract-out the work of the struck bargaining unit. He may 


rearrange the work of non-striking employees, insofar as their employment contract 
allows. He may press management staff into work on the shop floor on a fill-in basis. 
Or he may hire replacements. Thus when a strike has ended in failure and his union 
has been unable to negotiate a return-to-work clause, the unsuccessful striker may 
find that his job is held by a replacement. Does that fact change his status as an 
employee under The Labour Relations Act? 


It was apparently once thought in both Canada and the U.S. that while a strike itself 
would not terminate an employee’s status (because of the protection of section 1(2) of 
the Labour Relations Act and the similar provision in section 2(3) of the National 
Labour Relations Act) the separate act of hiring a replacement by the employer dur- 
ing the strike did have the effect of ending the employment status of the striker who 
was replaced. (See Royal Commission Inquiry Into Labour Disputes, the Hon. L.C. 
Rand, Aug., 1968 at p. 24; Bartlett-Collins Co. 110 N.L.R.B. 395 (1954); Atlas Stor- 
age Division v. N.L.R.B. 112 N.L.R.B. 1175 (1955), enforced sub. nom. Chauffeurs 
Teamsters & Helpers Local No. 200 v. N.L.R.B. 233 F. 2d 233 (7th Cir. 1956); Brown 
and Root Inc., 132 N.L.R.B. 486 (1961), enforced, 311 F. 2d 447 (8th Cir. 1963). 


That limited interpretation of section 1(2) was criticized by the Rand Royal Commis- 
sion as being an unjustified disregard of the rights and benefits of employees accumu- 
lated over years of service. According to the Commission that view ignored the funda- 
mental purpose of the section by placing the economic life of the employee at the 
arbitrary will of the employer. To maintain that the act of hiring replacements would 
extinguish all of the vested rights and the very employment status of strikers would, in 
the words of the Report, ‘reduce the validity of a strike to mockery’. 


Whatever uncertainty there may have been in this province with regard to that issue 
was resolved one year after the tabling of the Rand Report. In its decision in 
McLeod, supra at p. 1104) the Board expressly rejected the contention that the hiring 
of a replacement terminated the employment status of a striking employee that is pro- 
tected by section 1(2). Similarly, in the United States the National Labour Relations 
Board and the courts have corrected the course of earlier decisions and have inter- 
preted section 2(3) of the National Labour Relations Act as preserving the status of 
strikers as employees notwithstanding the hiring of replacements by the employer 
during the strike. (N.L.R.B. v. Fleetwood Trailer Co. 389 U.S. 375 (1967), enforcing 
153 N.L.R.B. 425 (1965); Laidlaw Corp. v. N.L.R.B. 414 F. 2d (7th Cir. 1969) and 
see generally Martin, ‘The Rights of Economic Strikers to Reinstatement: A Search 
for Certainty’ (1970) Wisc. L. Rev. 


But what is the extent of an employee’s right under section 1(2)? More particularly, 
does the employee who returns to work after a strike have a right to ‘bump’ a replace- 
ment and assume his old job? In Ontario that will depend on whether he returns 
under the protection of section 64 [now 73] of the Act. 


Under The Labour Relations Act strikers continue to be employees and they are not to 
be discriminated against for having exercised their right to strike. 


[emphasis added] 


When a strike that lasts beyond six months ends in failure there may be existing job 
vacancies that subsequently arise by the departure of replacements or the creation of 
new jobs. The qualifications of the former strikers to fill those jobs may in many cases 
be inferred from their original hiring and past employment. An employer who refused 
to give those jobs to returning employees qualified to fill them commits an unfair 
labour practice to the extent that the refusal amounts to a calculated penalizing of a 
group of employees for having exercised their lawful right to strike. (cf. Fleetwood 
Trailer Co.; Laidlaw Corp. (supra)). The refusal of an employer to put employees 
back to work in those circumstances is no less a breach of the Act then any attempt to 
discharge them outright for engaging in the right to strike (cf. Webster v. Horsfall 69 
CLLC 416,050). But, subject to whatever better rights their union can obtain for 
them, that appears to be the limit of the protection that strikers in that circumstance 
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can expect. An integral feature of the balance of power in collective bargaining is that 
strikers who return to work without the protection of section 64 [now 73] of the Act 
cannot, as a legal right, displace replacements who were hired in their stead.’ 


[emphasis added] 


14. This statement of principle was applied in Fotomat Canada Limited and United Steelworkers 
of America [1980] OLRB Rep. Oct. 1397, [1981] 1 Can. LRBR 381 at pages 409-410, although 
an exception was developed in that case to deal with the situation where a strike had been taken 
beyond the six month period by the commission of independent unfair labour practices by the 
employer. In this report the Board stated: 


‘... As a strike endures, the commitment of an employer to the employees who have 
helped it resist the strike may become great and, in the usual case, it is for the negoti- 
ation process to reconcile this commitment with the interest of striking employees to 
return immediately to their jobs. Where the trade union is unable to negotiate their 
immediate return because of the employer’s commitment to replacement employees, 
striking employees who make an unconditional application to return have to be treat- 
ed, essentially, as employees on layoff and must be considered in filling subsequent 
vacancies. The rationale of this conclusion is found in the Becker Milk case quoted 
above and in Fleetwood Trailer Co. (1967), 66 LRRM 2737. Thus, while the letter of 
June 27, 1980 may convey the respondent’s intention not to recall striking employees 
immediately to the detriment of strike replacement employees, this is not in itself 
improper. There is no indication in the letter that striking employees would, on their 
unconditional application, be refused access to subsequent vacancies. 


We are therefore left with the complainant’s second argument -- that to fail to rein- 
state the striking employees would simply reward the respondent having brought the 
complainant ‘to its knees’ by unlawful means. This raises the appropriateness of such 
a remedy in the circumstances and the related question of whether it is necessary to 
effectuate the policies of the Act. 


In many cases coming before the National Labour Relations Board, such as Laidlaw 
Corp. (1968), 68 LRRM 1252, affirmed (1969), 71 LRRM 3054 (CA-7), cert. denied 
(1970), 73 LRRM 2537 (U.S.C.C.), it has been plain that the employer’s unfair 
labour practices caused the employees to initiate or prolong a strike and in such cases 
the Board has quite uniformly ordered the employer to reinstate the striking employ- 
ees to their former positions, discharging if necessary replacements hired during the 
strike. That Board has, therefore, treated the unfair labour practice striker somewhat 
more favourably than the economic striker in the sense that the latter employee has 
no immediate right to reinstatement without a settlement to this effect. See NLRB v. 
MacKay Radio and Telegraph Co., (1938), 304 U.S. 333, 58 S.Ct. 904. This distinc- 
tion can become very significant where a strike is initiated over bargaining demands 
but, during the course of the strike, the employer commits unfair labour practices. 
The employer’s unfair labour practices will be held to ‘convert’ the strike if it can be 
determined that the employer’s actions prolonged the strike beyond the date it would 
have been terminated as only an economic strike. For example, in the Laidlaw Corp. 
case, supra, the Board applied the ‘conversion’ doctrine and found that what had 
begun as an economic strike was converted into an unfair labour practice strike when 
it was prolonged by the union’s vote to protest the employer’s outright termination of 
strikers seeking reinstatement. The Board applied its usual rule that the strikers who 
were permanently replaced during the economic phase of the strike were not entitled 
to immediate reinstatement, while the strikers replaced after the date of conversion 
were. 


We do not think that the OLRB needs to adopt all the American trappings of an 
unfair labour practice strike, but the concept’s underlying purpose has considerable 
relevance to the exercise of this Board’s jurisdiction under section 79 [now 89]. 
Where, for example, employees go on strike and it is subsequently determined that 
the employer has committed certain basic and flagrant unfair labour practices, their 
security of employment may become a remedial issue. This may, particularly, be the 
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case where the period under section 64 [now 73] has lapsed and the only opportunity 
for immediate reinstatement without a remedial order from the Board is through a 
negotiated settlement to that effect. If the trade union’s capacity to negotiate that 
result has been put into question or eroded by the employer’s unlawful resistance, the 
failure of the Board to provide for the return to work of striking employees would 
have the result of rewarding the employer for his unlawful actions. On the other 
hand, as a strike endures strike replacement employees who have been permanently 
hired develop an interest in their job which this Board cannot ignore. Their interests 
should be considered in light of the time and gravity of the employer’s unfair labour 
practice together with any expectations they might have as a result of employer com- 
mitments.” 


58. Therefore, in the absence of any illegal motive, we believe that the respondent’s posi- 
tion at the bargaining table with respect to the return of striking employees, while harsh, was not 
contrary to section 15. 


SEP Similarly, the respondent’s withdrawal of its monetary offer was not, in our opinion, 
designed to frustrate bargaining. We are satisfied that the respondent wanted to be in a position to 
bargain with the complainant if or when the complainant wanted to return to the bargaining table. 
Mr. Heather’s explanation for the withdrawal of the offer on December 31st was credible and is 
also consistent with the principles discussed by the Board Toronto Jewellery Manufacturing 
Association, [1979] OLRB Rep. July 719; Fotomat Canada Limited, supra; Pine Ridge Health Unit, 
supra and Radio Shack, [1985] OLRB Rep. June 901. 


IX 


60. The complainant also contends that the respondent’s position with respect to the return 
of striking employees violated section 64 and 66 of the Act. As indicated at the outset of this deci- 
sion, the burden of proof lies on the respondent to persuade us that its position with respect to the 
return to work of employees who engaged in the strike did not contravene section 64 or 66 in rela- 
tion to the striking employees’ ‘“‘“employment, opportunity for employment or conditions of 
employment.” 


61. The evidence relevant to this issue was not in dispute in any material way. The respon- 
dent hired employees after the strike began on a temporary basis. David MacCallum, an employee 
who was hired after the strike began, testified that he was advised when he was hired that he had a 
job as long as the strike continued. Indeed, it was the temporary nature of that job that caused Mr. 
MacCallum to leave his employment with the respondent when other permanent work became 
available. He returned to work for the respondent when his new employer began to have financial 
difficulties. Notwithstanding the understanding that the respondent had with the employees hired 
as strike replacements, Mr. Shaw and Mr. Heather’s evidence is quite clear that the respondent 
wished to retain the employees who had worked for it during the strike. Indeed, Mr. Shaw sug- 
gested the respondent had a moral obligation to those employees. 


62. While the complainant did not specifically put a return to work proposal to the respon- 
dent in bargaining on December 11, 1984, the respondent’s return to work offer was discussed. We 
are Satisfied that the complainant’s concerns about its members not being able to return to work 
were made clear to the respondent. The respondent did not alleviate those concerns. Mr. Heather 
indicated that the possibility that the striking employees may not ever return to work did exist, but 
also that he could not say with certainty what the respondent’s future plans might be. However, 
underlying those discussions was the firm position of the respondent that employees hired during 
the strike were to remain at work. 


63. The complainant’s written proposal of December 12th presented to Mr. Heather was 
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not, on its face, the same as Mr. Seguin’s explanation of having all employees treated equally for 
purposes of recall. Nevertheless, Mr. Seguin’s oral proposal was explained to Mr. Heather on 
December 12, 1984. That proposal was more than the respondent was prepared to agree to, as 
both Mr. Shaw and Mr. Heather testified. The respondent, through Mr. Heather, knew or ought 
to have known that the complainant, by the end of the meeting on December 12, 1984 was seeking 
to have both the striking employees and the employees hired after the strike began treated as one 
combined group for purposes of being assigned to available work. The respondent, however, was 
not prepared to accept that scheme as a return to work protocol, on the basis that it would 
adversely affect production and also, we divine from Mr. Shaw’s evidence, because of Mr. Shaw’s 
self-imposed moral obligation not to replace the employees who worked during the strike. 


64. We are not persuaded that the employer’s refusal to agree to a return to work protocol 
that might cause the displacement of some or all of the strike replacement employees was not con- 
trary to sections 66 and 64 of the Act. Both the employees hired as strike replacements and 
employees who engaged in the strike were employees of the respondent in the bargaining unit. See 
section 1(2) of the Act. In our opinion, the preference that the respondent exhibited towards main- 
taining the active employment of persons it had hired after the strike commenced and who worked 
during the strike, taken together with the respondent’s adoption of a moral obligation to those 
employees can be reasonably viewed as discriminating against the striking employees by reason of 
their exercise of rights under the Labour Relations Act to engage in a legal strike. That is, employ- 
ees who engage in a legal strike are exercising a right under the Act. See Humber College, [1979] 
OLRB Rep. June 520 at 530. Put another way, the express preference to retain employees who 
were hired after the strike commenced distinguished between the two groups of employees on the 
basis that one group participated in a legal strike while the other group did not. 


65. Section 66 of the Labour Relations Act states in part: 
66.No employer...., 


(a) shall ... discriminate against a person in regard to employment or any term 
or condition of employment because the person was or is a member of a 
trade union or was or is exercising any other rights under Act; 


It seems to us that the difference between the respondent’s treatment of the striking employees 
and the employees hired as strike replacements in regard to being actively at work is a difference 
based in large part upon the striking employees’ exercise of rights under the Labour Relations Act. 
That basis for distinction between the two groups of employees of the respondent violates section 
66 since the respondent is discriminating against the striking employees by reason of the fact they 
were participating in a lawful strike against it. 


66. The Board, in Mini Skool, supra, in finding that the employer did not violate the Act by 
insisting that striking employees be recalled as vacancies occur, was not dealing with employees 
hired after the strike commenced but rather was dealing with employees who had engaged in the 
strike, but had returned to work. Of particular significance in that case was the claim that the strik- 
ing employees could replace more junior employees who had exercised their statutory right under 
section 73 of the Act to return to work. The Board there wrote: 


“We have reviewed the labour relations debate surrounding the status of striking employees in 
relation to strike replacements in order to put the complainant’s claims in perspective. Section 
73 can be seen as an implicit statutory recognition of the Mackay approach in that the provision 
would have a very limited role if, as a matter of the general unfair labour practices sections, 
every striking employee had a statutory right to the return of his job at the conclusion of the 
strike. But what is important to understand is that the complainant is asserting the much more 
tenuous claim that striking employees have a statutory right to replace fellow employees with 
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whom they were employed at the commencement of the strike and who exercised their statutory 
right to return to work pursuant to section 73. In fact, even if the complainant were asserting 
this claim within the six month period and on the basis of section 73, it is far from clear that 
senior striking employees could rely on the section to replace more junior employees working in 
a common classification they had all worked in prior to the strike’s commencement particularly 
where the junior employees had returned to work first pursuant to the section. There was a tem- 
porary shortage of work due to the strike and the respondent allocated part of the available 
work to persons in his active employ. There is the expectation that as the enrollment returns to 
capacity all striking employees will be recalled. The interest of the grievors is therefore much 
less compelling than that of striking employees who have been permanently replaced by fresh 
hiresteess 


We do note that the Board in that case went on to make the following statement: 


“And yet the existence of section 73 is some evidence that this (permanent replacement) is the 
potential economic reality otherwise facing striking employees. Because of expiration of the six 
month period, the grievors could not replace or bump strike replacement employees hired after 
the strike commenced. Therefore, why should they have any greater statutory entitlement 
against employees with whom they worked prior to the commencement of the strike and who, 
returned to work pursuant to the statute?” 


While it would appear that the Board there made a blanket statement that striking employees 
could not replace employees hired after the strike once the six month period set out in section 73 of 
the Act expired, it seems to us that that statement relates to a situation in which there was not an 
improper motive for the refusal to displace those employees hired after the commencement of the 
strike. Furthermore, the Board was satisfied in that case that the respondent did not have any dis- 
criminatory motive for its position. See the concurring opinion of Board Member W. F. Ruther- 
ford in Mini Skool, supra at page 1530, where he wrote: “*... our Board would not permit employer 
discrimination against employees by reason of their participation in a strike,...”. The respondent in 
this case has failed to satisfy us that it has not done so. 


67. We are not persuaded the respondent’s position was based entirely on concerns about 
productivity. Neither Mr. Shaw nor Mr. Heather could testify about the production requirements 
of the respondent and what kind of skills might be needed by employees to perform the available 
work. Furthermore, the respondent’s offer to recall employees by seniority as vacancies arise did 
not take into account that a senior employee might not have the skills necessary to perform the 
vacant job. The respondent’s concession to the complainant in bargaining on that point merely 
illustrates, in our opinion, that the respondent was not as concerned with maintaining productivity 
as with ensuring that employees hired after the strike commenced remained actively at work. More 
importantly, the respondent’s self-imposed moral obligation to employees who were hired on the 
understanding that their employment would end when the strike was settled underlines the distinc- 
tion the respondent was making between the two categories of employees based upon their exer- 
cise of the right to strike under the Act. 


68. The respondent has failed to persuade us that it did not act contrary to section 66 with 
respect to the terms and conditions of employment of the striking employees. Thus, we find that 
the respondent discriminated against the striking employees with respect to their terms and condi- 
tions of employment by reason of their exercise of rights under the Labour Relations Act, on and 
after December 13, 1984, the date that officials of the respondent met to confirm Mr. Shaw’s posi- 
tion with respect to the recall of the striking employees. Furthermore, that discriminatory conduct, 
in our view, also violated section 64 of the Act by impairing the complainant’s ability to represent 
employees. 


69. Additionally, since we have determined that the respondent’s position with respect to 
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the recall of striking employees was contrary to section 66, that finding also establishes the respon- 
dent’s improper motive for its bargaining position with respect to the recall of the striking employ- 
ees. Thus, we find that the respondent’s position on that issue violates section 15 of the Act. 
Indeed, it is the antithesis of good faith to maintain a position in bargaining on the only issue that 
prevents the settlement of a strike that is contrary to section 66 of the Act. 


x 


70. Counsel for the intervening employees made submissions with respect to the appro- 
priate remedy, if we found that a violation of the Act had been made out. There was no challenge 
to counsel’s standing to participate in these proceedings. Counsel submitted that the Board should 
also consider the interests and expectations of the employees hired as strike replacements in fash- 
ioning an appropriate remedial order. 


Gis The employees hired as strike replacements were hired temporarily, and it is clear from 
the evidence that their length of employment was a function of the length of the strike. As our 
remedial order below does not direct either the complainant or respondent to act in any particular 
way with respect to the employees hired as strike replacements, and any impact of our order on the 
employees hired as strike replacements is contingent upon the strike ending, those employees’ job 
interests are not directly affected, and we need not consider them further since their temporary 
employment was only to continue until the conclusion of the strike. 


XI 


WX, The parties are under a continuing obligation to bargain in good faith and make every 
reasonable effort to reach a collective agreement. Therefore, aside from the statutory obligation 
that exists, as a remedy for the breach of section 15, we direct the parties to meet within 21 days of 
the release of this decision. We further direct the respondent to provide the complainant with a 
complete proposal for a collective agreement at that meeting, with that proposal containing a 
return to work protocol that does not discriminate between the employees hired after the com- 
mencement of the strike and the striking employees. Not less than 5 days prior to that meeting, the 
complainant is to provide the respondent with the names and addresses of the respondent’s 
employees that were on strike as of December 13, 1984 and indicate to the respondent which of 
those employees wishes to return to work. 


73; We direct the respondent to compensate each of the striking employees for the loss of 
wages and benefits from December 13, 1984 to the earlier of either: a) the date they ceased being 
an employee of the respondent on strike or (b) the date the parties agree to a return to work proto- 
col. 


74. Additionally, we direct the respondent to compensate the complainant for the losses, if 
any, caused by the respondent’s violation of sections 15 and 64. 


1S. The amount of compensation awarded includes interest in accordance with the Board’s 
normal practice and is subject, of course, to the usual principles of mitigation. 


76. This panel of the Board shall remain seized with determining the amount of compensa- 
tion to be paid to the employees and the complainant if the parties cannot agree, and with any 
other issues arising out of the implementation of our remedial order. 
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DECISION OF BOARD MEMBER J. KENNEDY; 


ie The Board in this case was faced with difficult legal and labour relations issues because 
the company and the union were not able to reach a collective agreement during a strike that had 
gone on for almost three years, as of the last day of hearing. That strike would have ended in 
December, 1984 or perhaps even earlier, if the striking employees had the clear right under the 
Labour Relations Act of Ontario to return to their jobs when a strike is concluded. Legislation sim- 
ilar to section 11.1 of the Manitoba Labour Relations Act, which guarantees striking employees the 
right to return to their jobs at the conclusion of a strike, is necessary in this province if the kind of 
conflict that arose in this case is to be avoided in the future. Unfortunately, that is not yet the law 
of this province, and as the Vice-Chairman of this panel of the Board points out in paragraph 56 of 
his reasons, employees who are the victims of legitimate economic warfare do not have any 
recourse in getting back to work. 


2. I agree with the review of the evidence and the findings of fact set out in the Vice- 
Chairman’s reasons. In my opinion, the evidence we received was clear. The company’s employees 
who went on strike were not the victims of the company’s legitimate exercise of economic power. 
Rather, the company chose to keep the striking employees out of work while continuing to employ 
strike breakers simply because the striking employees engaged in a legal strike. Mr. Shaw, on 
behalf of the company, referred to a “moral obligation” to the strike breakers. It was readily 
apparent to me that the moral obligation that the company so self-righteously spoke of was nothing 
more than an attempt to dress up an excuse for refusing to return the striking employees, all of 
whom had been with the company for many more years than the strike breakers, to active work. 
Whether it is called a moral obligation or teaching the striking employees a lesson, it is the same. 
The company chose to distinguish between its employees because the striking employees exercised 
their right under the Labour Relations Act and for that reason the company was not prepared to 
have the employees who had engaged in the strike displace the employees who it hired as strike 
breakers. 


3D: The evidence presented to us at the hearing, in my opinion, only pointed in this direc- 
tion. I do not see how there could even be any doubt as to what the company was trying to achieve. 
I do not think there was any need to resort to section 89(5) of the Labour Relations Act. Neverthe- 
less, I wish to state that I agree with the Vice-Chairman’s analysis of section 15 of the Canadian 
Charter of Rights and Freedoms when he concludes that the kind of distinction that section 89(5) 
makes between employers and individuals who are not employers does not even suggest the kind 
of discrimination that section 15 of the Charter was addressed to. 


4, While I agree with the conclusions reached, I do not believe that the company in this 
case even had the right to raise the objection to section 89(5) of the Labour Relations Act. Section 
15 of the Charter protects individuals and not corporations. The employer is a corporation. Since 
this is not a criminal proceeding, I simply fail to understand how the Supreme Court of Canada’s 
decision in Regina v. Big M Drug Mart Ltd. can be used to give a corporation the right to challenge 
the legality of a statute that does not infringe any of the rights the corporation has or has been 
given by the Charter. 


DECISION OF BOARD MEMBER R.J. GALLIVAN; 


ie I disagree with the majority on a number of its conclusions some of which, I respectfully 
submit, appear to have been reached without full and objective regard for the facts. 


Ze I do, however, agree with the majority’s conclusion that an employer is entitled to claim 
that Section 89(5) of the Labour Relations Act is unconstitutional. I disagree with the conclusion 
that a discriminating distinction between employers and all others covered by the Act is not an ille- 
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gal discrimination under the Canadian Charter of Rights and Freedoms. The view taken by the 
majority that employers as a class can be unjustly discriminated against with impunity under the 
Charter seems too narrow a perspective to accord with the Supreme Court’s advice (quoted by the 
majority in paragraph 24 of its decision) of “the need for a broad perspective in approaching con- 
stitutional documents...”’. 


3: Having chosen, apparently, to ignore that advice the majority then goes on to conclude 
that the evidence for and against the respondent in this case is so evenly balanced that resort must 
be had to the impugned Section 89(5) of the Act in order to support a finding against the employ- 
er. That section as interpreted by the majority in this case requires the employer to accept the bur- 
den of proving a negative - that it did not discriminate illegally against the strikers for exercising 
their right to strike. The reverse onus provision of the Act is triggered where the complainant has 
no evidence to offer in support of an allegation (other than that presumably an event occurred) or 
where the evidence in support of an allegation against an employer is to all intents and purposes 
equally balanced by the employer’s defence. ‘‘Balance”’ means a state of equilibrium, or equality 
between each side. It thus implies evidence of equal weight on both sides of a proposition. Here, 
the only evidence to support the union’s allegation is the company’s back-to-work offer. There is 
no other evidence to support the charges. On the other side of the scale is the unequivocal and 
uncontraverted evidence of the employer that its back-to-work offer was motivated solely by its 
economic self interest - an employer offer regarded by both union and management practitioners in 
labour relations in this Province, by the courts, and by this Board up to now, as perfectly legal in 
the circumstances. 


4, Among those circumstances in this case is a strike which started in April 1983 and which 
the union apparently had lost. The evidence is that the strike began when the company’s business 
was still recovering from the 1982/83 economic recession in Canada. As a consequence of that busi- 
ness environment, some of the union’s members in the respondent’s bargaining unit were on layoff 
when the strike began. Nevertheless, the union struck as it had the legal right to do. Instead of 
shutting down its plant the company decided to continue to operate, as it had the legal right to do. 


ay The act of striking, when stripped of all the rhetoric which usually accompanies discus- 
sion of the subject, comes down to a decision which each employee in the bargaining unit must 
make for him or herself. The decision essentially is this: am I prepared to continue working for my 
employer under the working conditions he is offering, or not. In considering his answer the 
employee must take account of a number of factors such as his own financial staying power and the 
peer pressure he will be under (sometimes, as here, expressed through picket line violence) if he 
decides against the majority view. He must also consider that if his answer is ‘‘no, I won’t work 
under those conditions’, someone else might be quite content to do so - either some of his fellow 
workers or others to whom the employer may offer his job. That, to the employee, is the essential 
risk of striking: the permanent loss of employment with that employer. In refusing to work the 
striker is gambling that the employer’s working conditions are so unacceptable that no one else 
would tolerate them either. In refusing to improve those conditions the employer is gambling that 
his employees are wrong and that either they will change their minds later or that he will be able to 
attract others to work for him. If he judges wrongly, he risks losing his ability to supply his custom- 
ers and ultimately his business. That, to the employer, is the risk: the permanent loss of his 
business. Those judgements by, and risks to both parties represent the leverage, the economic 
sanction which drives the free collective bargaining system. The viability of the employer’s final 
offer is put to the test in the marketplace. 


6. In this case, the employees apparently miscalculated. The employer was able to attract 
others to his employ and to continue his operations. So the strike dragged on. In such circum- 
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stances in Ontario, the Legislature has, through Section 73 of the Act, given employees the oppor- 
tunity gracefully to extricate themselves where they have miscalculated or been misled into overes- 
timating their economic leverage. In this case the employees chose not to take advantage of that 
section of the Act, hopefully only after having been properly advised by their union that the longer 
the employer continued to operate successfully with replacement employees the less likely it would 
be that they would ever find for themselves the economic leverage to force the employer to change 
his mind and to discharge the replacements in order to make room again for them. The longer the 
strike dragged on the worse the conditions became for the strikers. 


18 Of course during the lengthy period of this strike, conditions affecting the employer 
changed as well. It is clear that at the outset of the strike the employer expected it to be relatively 
short - perhaps a matter of weeks or a few months at worst. This is evident from Mr. MacCallum’s 
testimony that his employment by the company as a replacement employee was clearly understood 
by both parties to be “temporary”’. It is only natural that when the strike dragged on as long as this 
one did, the company’s concern for and its view of its obligations towards its new employees would 
begin to change and eventually would take precedence over its concern for the strikers who in 
effect had said to the company that they did not wish to work for it on the company’s terms any 
longer. They made that declaration by striking and they said it again six months later when they 
didn’t take advantage of their rights under Section 73 of the Act to return to the company’s 
employ. It is also quite natural with a new workforce unhampered by old work habits or collective 
agreement restrictions on productivity that the company’s operating processes and procedures 
might change over such a lengthy period as this strike. 


8. It is against that background that the evidence of Mr. Shaw must be weighed. His evi- 
dence is key because based on it the majority concludes (at paragraph 47) that the company did not 
“put its mind to assessing the productivity of the striking employees in relation to the employees 
hired as strike replacements’. As I shall outline later, Mr. Shaw’s evidence was exactly the oppo- 
site to that and, if weighed objectively, must lead to a conclusion opposite to that reached by the 
majority. The majority attempts to explain its dismissal of that evidence by holding that Mr. Shaw, 
although a son of the owners and a senior officer of the company, didn’t know enough about the 
company’s production processes to give credible evidence. That is tantamount to saying that an 
automobile company needn’t honour its warranty if a faulty car was purchased from a salesman 
who wasn’t a mechanic. According to the evidence, Mr. Shaw held the company’s mandate to 
negotiate on its behalf and to commit the company to a binding collective agreement he judged 
suitable. Yet the majority chose to ignore or disbelieve his testimony despite the fact that there is 
not one bit of evidence to contradict what Mr. Shaw said. In assessing his credibility, it must be 
kept in mind that his company is small and that he is a senior manager in it responsible for a variety 
of business functions including marketing and labour relations. His evidence was that in both func- 
tions he had to be very conscious of labour costs. I quote an example from my notes which shows 
that he was asked in direct examination: 


“Q. Why did you initially take the position (at the December 11th meeting) that you wouldn’t 
retable your July 9th offer? 


A. It was basically economics. In December we were negotiating three or four fairly large con- 
tracts. Negotiations were down to price as the determining factor against competition. We had 
to determine the bottom line on these business contracts in respect of price. 


Q. These were contracts on sale of products? 
A. Yes. In determining our bottom line price, we had to consider labour costs. Prices quoted 


were on existing labour costs and at the December meeting I was nervous that if we had settled 
the (labour) contract on our July offer and then been awarded those business contracts it could 
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have been a fairly substantial change and a loss to the company financially. In December we 
hadn’t been given those contracts so even though I was nervous about it, I decided to table the 
July 9th offer’. 


In the face of such and other similar evidence, I cannot accept the majority’s characterization of 
Mr. Shaw as an unqualified witness for the respondent. Mr. Shaw need not have an intimate 
knowledge of the specific job skills required by the intricacies of his company’s production 
processes to bargain a collective agreement on the company’s behalf. 


Me If the Charter of Rights and Freedoms does not apply to employers in a case such as this 
for the reasons advanced by the majority (that Section 15 of the Charter applies only to individual 
persons, which, as I have said, I don’t accept) it must follow that Mr. Shaw’s evidence was given as 
an employer not as an individual protected by the Charter against the discrimination inherent in 
Section 89(5) of the Labour Relations Act. It therefore is that employer evidence, not Mr. Shaw’s 
personal evidence, which this Board must weigh in determining whether or not the reverse onus 
has been met. The logical consequence which must follow from that is that Mr. Shaw’s personal 
characteristics are irrelevant. That being so, then the Board’s decision (not to give weight to his 
evidence) can be reached by the majority only by concluding that the company itself was unquali- 
fied to give evidence of its own labour costs. Such a conclusion is manifestly absurd. 


10. Whether one accepts that or not, Mr. Shaw’s evidence was clear. His penultimate back- 
to-work proposal was that strikers return in order of job class seniority as vacancies arose. He 
explained that this meant that if the company required a welder it would recall the most senior 
welder from among the strikers. Since that would be the most economic method of filling vacan- 
cies, it is evident on the face of the offer that the company was considering the relative qualifica- 
tions of employment candidates when filling vacancies. The union objected to that approach and as 
a consequence the company changed its offer so as to recall to employment in such circumstances 
the most senior striker without regard to that person’s ability to perform the work. In principle that 
was the method the union wanted through its “paper recall” proposal, except it also demanded 
that vacancies be created immediately through termination of replacement employees. Straight 
seniority as opposed to job class seniority was a potentially costly concession to the union yet the 
majority holds it against the company for having made it by concluding the employer ‘‘did not put 
his mind to assessing the productivity of the striking employees’. One wonders whether the major- 
ity would have found otherwise if the employer had stubbornly held to its earlier position that only 
strikers immediately qualified to fill a vacancy would be recalled. Obviously not, and yet the 
majority concludes that in amending its offer to make it more palatable to the union the company 
did so without having put its mind to the effect that would have on its productivity. That is simply 
not a reasonable inference to draw from the evidence. 


ide That the very opposite conclusion should be drawn can be illustrated by Mr. Shaw’s tes- 
timony (and I again quote directly from my notes of his evidence in chief): 


“Q. What was your reaction to the union’s December 12th return to work proposal? 
A. Pretty much as it had been the day before. We wouldn’t be able to accept it. 
Q. Why not? 


A. To understand that, you need to know a little about how production works at our plant. 
We're a custom manufacturing facility. Virtually every product, the vast majority of orders we 
get, are different from the previous ones. We’re not an assembly line facility. Every product is a 
different one. Consequently, once you’ve learned one product it doesn’t mean you know them 
all. Some skills are fairly unique even in a world market. We’re the leading manufacturer in the 
world of our products, but we face a lot of competition. As a result, we’re constantly introduc- 
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ing new products, improving old products. It all adds up to the fact that virtually from month to 
month there can be significant changes in our products and manufacturing techniques. Because 
some of our equipment is for repairing mining equipment, most times delivery is very critical. So 
we have tight delivery, changing products, and since the strike had been on for twenty months at 
this point, procedures in the plant had changed drastically since the strike started. To have tried 
to totally replace our work force in a very short period of time would have been a disaster from a 
production and subsequently economic point of view. So we couldn’t agree to the union’s posi- 
tion which meant a complete turnaround of workers. But rather (we offered) a gradual integra- 
tion of striking employees into the plant.” 


[emphasis added] 


Mr. Shaw repeated the essentials of that testimony under cross-examination: that from an eco- 
nomic point of view the complete replacement in a short period of time of their whole workforce 
for the second time in two years just wasn’t economically viable. 


12. It is clear from that testimony that the plant’s productivity, efficiency and economic via- 
bility was very much on the company’s mind. Thus it cannot be said that the company failed to put 
its mind to the productivity of the strikers compared to those working. I believe the majority seri- 
ously errs in ignoring that clear evidence and in concluding (at paragraph 64) that “the express 
preference to retain employees who were hired after the strike commenced distinguished between 
the two groups of employees on the basis that one group participated in a legal strike while the 
other group did not’? was made in a discriminatory manner contrary to Section 66 of the Act. 
There simply is no evidence of that nor is it a reasonable inference to draw from the facts before 
us. Rather, the evidence is that the company preferred to retain its current workforce because its 
previous one would require costly retraining. The company did distinguish between the two groups 
but not for the motive alleged. It concluded that the replacement employees were now more quali- 
fied to do the changed type of work being done in the plant than the strikers. It was willing to take 
the latter back and to retrain them, but as vacancies arose, not all at once for the reasons outlined 
in Mr. Shaw’s testimony. 


dS. The statement by the majority at paragraph 67 is also directly contrary to the evidence. 
The majority says: “the respondent’s offer to recall employees by seniority as vacancies arise did 
not take into account that a senior employee might not have the skills necessary to perform the 
vacant job’. That is precisely why the company’s penultimate offer was to recall by job class 
seniority so that those recalled first would be the ones with the skills necessary to do the vacant 
jobs. When the union objected to that, the company agreed to amend its offer so as to recall by 
straight seniority instead. Unfortunately, it seems that no matter which position the company took 
the majority would find against it. 


14. Mr. Shaw’s evidence was so clear and uncontradicted that I find it unnecessary to have 
recourse to the reverse onus provision in Section 89(5) of the Act. On the balance of probabilities 
it seems clear that the company was motivated by business considerations for adopting the back-to- 
work protocol it offered to the union, and that it was not motivated by a desire to discriminate 
improperly against the strikers. Even under the more stringent test of Section 89(5), I conclude the 
company has met the onus placed upon it. The conclusion of wrong-doing is simply not a reason- 
able inference to draw from the facts. 


5. I agree with the majority’s preliminary finding that the company’s bargaining was in 
good faith and therefore that no violation of Section 15 of the Act occurred. The evidence is quite 
clear that the company was prepared to sign a collective agreement. It dropped potentially conten- 
tious positions on reprisals against certain strikers for damage done to its premises during the strike 
and other picket line incidents, it dropped its insistence on return to work by job class seniority and 
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agreed to straight seniority instead. A collective agreement could have been signed on December 
11th/12th but for the union’s uncompromising position that all strikers had first to be returned to 
employment before any strike replacements could be retained. Since I disagree, for the reasons 
already mentioned, that there was any violation by the company of Section 66, I cannot agree with 
the majority’s subsequent finding that the company had an improper motive in maintaining its 
back-to-work offer and therefore failed to bargain in good faith. 


16. I also disagree with the majority’s conclusion that Section 64 of the Act has been violat- 
ed. We heard no evidence from the union to support that claim nor is any rationale offered by the 
majority to justify its finding. 


es Counsel for the company argued that in making its final back-to-work offer the com- 
pany relied for its legality directly on the Mini Skools case (see Mini Skools Ltd. [1983] OLRB 
Rep. Sept. 1514). The Board in that case had quoted with approval from re. Fotomat Canada 
Limited, [1980] OLRB Rep. Oct. 1397 where (at 1430) the Board stated with respect to Section 73 
of the Act: 


For the first six months of any strike, striking employees have a right to their former jobs on 
making an unconditional application to this effect with their employer. The only qualifications 
are where the work is no longer being performed or the employer has ceased operations. The 
employer cannot refuse the application because another employee is performing the striking 
employee’s job and there are no other vacancies. The striking employee must be returned to his 
former job even if this results in the layoff, transfer or termination of employment of the 
replacement employee. 


The effect of Section 73 of the Act is that, after the expiry of the six months period, the job secu- 
rity of the replacement employees vis-a-vis the strikers is reversed: 


As a strike endures, the commitment of an employer to the employees who have helped it resist 
the strike may become great and, in the usual case, it is for the negotiation process to reconcile this 
commitment with the interest of striking employees to return immediately to their jobs. Where the 
trade union is unable to negotiate their immediate return because of the employer’s commit- 
ment to replacement employees, striking employees who make an unconditional application to 
return have to be treated, essentially, as employees on layoff and must be considered in filling 
subsequent vacancies. (at 1430) 


[emphasis added] 


It will now come as a considerable shock to the industrial relations community in Ontario to learn 
that a refusal by an employer to offer immediate recall to strikers for valid economic reasons at the 
expense of the continuing employment of an equal number of replacements, is illegal after the six 
months period has elapsed. If the majority has taken into account that impact of its decision it is 
remarkably well disguised. Section 73 of the Act represents the will of the Legislature of this Prov- 
ince. It is society’s way of balancing the interests of the employer, the strikers and replacement 
employees when, as here, an impasse occurs. It is in my view wrong for this Board to thwart and 
circumvent the intent of the Legislature by the circuitous device of finding that the employer’s 
offer of an economically sensible phased-in recall to employment of strikers was designed instead 
to punish them. Anything less than immediate return to employment of all strikers obviously could 
be viewed as punishment by those so inclined. However, such a conclusion is a mistaken interpre- 
tation of the intent and meaning of Section 73, and the error is compounded in this case by the 
majority’s inappropriate and capricious assessment of the evidence. 


18. If the intent of the Legislature was that every striker had the absolute right to return to 
his job (subject only to its still existing) even after expiry of the six months period, then Section 73 
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would have no meaning or purpose. If that was the intent and such right were denied, other sec- 
tions of the Act dealing with unfair labour practices could be invoked to resolve the problem. But 
Section 73 exists and this Board has the obligation to apply it. That section of the Act inherently 
infers that it is legal after the six months period to retain replacement employees and to re-engage 
strikers only as vacancies occur if work is not immediately available for all of them. In effect the 
Legislature has said that that type of return-to-work arrangement is not illegal discrimination 
against a striker. I conclude that the majority has erred in law in interpreting that section other- 
wise. 


19, Since the majority’s decision represents a changed and thus new interpretation of the 
Act, the financial penalty imposed retroactively by the majority upon the company is totally inap- 
propriate. The company believed that its offer was legal. It was led to that belief by reliance in 
good faith upon earlier decisions of this Board in similar circumstances or where similar interpreta- 
tions of the principles inherent in Section 73 were involved. Where the rules of the game are 
changed on it in mid-stream, the first company to face this new interpretation should not be bur- 
dened with the maximum penalty for a violation of the new rules. If there has been a violation of 
the Act as found by the majority, a finding with which I disagree, there should at most be direction 
to the company to make a new offer without the total retroactive pay ordered by the majority and 
without reimbursement of the union’s costs. To make the finding it has, and then to compound the 
inequity by retroactive financial application of a new interpretation of the Act is, in my view, a 
denial of natural justice as is ordering reimbursement of the union’s costs when no evidence was 
heard to support the finding of a contravention of Section 64. 


20. Furthermore the union did not attempt to mitigate its or the strikers’ losses by accepting 
the company’s final offer on December 12th, 1984 and getting back into employment as many 
strikers as possible as quickly as possible before pursuing other avenues in law open to it. The evi- 
dence before the Board is that there has been a regular turnover among the replacement employ- 
ees since their initial recruitment began over three and one-half years ago. Given the excessive 
delay in this decision (it is now over two years since the impugned bargaining of December 
11th/12th, 1984 which gave rise to the complaint) and given the employee turnover of which we 
heard evidence, it is highly likely that most if not all of the strikers interested in returning to work 
for the company would by now have been accommodated. I recognize that the majority has made 
its financial penalty subject to ‘“‘the usual rules of mitigation’’. In view of all the circumstances of 
this case such a ruling will likely simply lead to more discord and further unnecessary hearings 
before this Board. As I have argued, there should be no financial penalty for a retroactive appli- 
cation of new law; if there is to be one, the manner of mitigation in these unusual circumstances 
should have been specified as outlined above for the benefit of the parties. 


ZA. In summary I would dismiss the complaint. I believe the Board has erred in its interpre- 
tation of the Charter and the Act, has failed to consider adequately and appropriately the evidence 
before it, and has denied natural justice to the respondent company. 
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0368-82-U; 0370-82-OH; 0376-82-U; 0613-82-OH Toronto Civic Employees Union, 
Local No.43, Canadian Union of Public Employees, Applicant, v. The Corpora- 
tion of the City of Toronto, Respondent; John McLennan, Charlie Wadsworth, 
Nehemiah Thompson, Danny Lowe, Toronto Civic Employees Union, Local No. 
43, Canadian Union of Public Employees on its own behalf and on behalf of 400 
persons employed in the Sanitation Dept. of the Corporation of the City of Toron- 
to, Complainant, v. The Corporation of the City of Toronto, Respondent; The 
Corporation of the City of Toronto, Applicant, v. Metropolitan Toronto Civic 
Employees, Union Local No. 43 and J. Mele, Business Agent, and W. Brady, D. 
Jeanes, G. Terrell, C. Greco, C. Philipidis, R. McAdam, T. Cantwell, J. McLen- 
nan, D. Schaffer, P. Ferguson, L. Kovacsi, Respondents; Canadian Union of Pub- 
lic Employees, Local 43, on behalf of the grievors named herein, Complainant, v. 
The Corporation of the City of Toronto, Respondent 


Health and Safety - Lock-out - Strike - City sanitation workers collectively refusing to 
wear Safety vests - Work stoppage continuing for several days - Employee conduct constituting strike 
rather than bona fide refusal to work because of safety concerns - No remedial direction other than 
declaration of unlawful strike 


BEFORE: R. O. MacDowell, Vice-Chairman, and Board Members W. H. Wightman and Stewart 
Cooke. 


APPEARANCES: H. Goldblatt, J. Egner, Les Kovacsi and Joe Mele for the union and the individ- 
ual respondents in Board File No. 0376-82-U; B. M. Paulin and J. R. Hassell for the Corporation 
of the City of Toronto. 


DECISION OF THE BOARD; December 2, 1986 


ile These are related complaints brought pursuant to sections 92 and 93 of the Labour 
Relations Act and section 24 of the Occupational Health and Safety Act (‘““O.H.S.A.”’). For ease 
of exposition, the Corporation of the City of Toronto will be referred to as ‘‘the employer” or “‘the 
City”, and Local 43 of the Canadian Union of Public Employees will be referred to as “‘the 
Union”. 


] 


Ze On May 19, 1982, there was a work stoppage. City sanitation workers refused to wear 
their fluorescent safety vests. The City told them that if they did not wear their vests they could not 
work at all. The City threatened suspensions. The work stoppage continued for several days. 


a These events sparked a variety of proceedings before this Board. The City claimed that 
the employees were engaging in an unlawful strike. The Union contended that they were exercising 
their rights under the O.H.S.A., because the safety vest was unsafe. The union argued that the sus- 
pensions were an unlawful reprisal under the O.H.S.A. and an unlawful lock-out under the Labour 
Relations Act. 


4, The hearing in these matters was scheduled to begin on May 25, 1982. Prior to the hear- 
ing, the parties met with the Chairman of the Ontario Labour Relations Board to see if some 
interim compromise could be arranged. The meeting was successful. The employees agreed to 
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return to work immediately, wearing brightly coloured reflective strips attached to their orange 
work shirts. Work resumed the following day. 


a0 This Board-inspired compromise satisfied the City’s concern about employee visibility. 
It satisfied the Union’s concern about the use of safety vests. It satisfied the public’s concern about 
the interruption of garbage pick-up. It has remained in place, without incident, for almost four and 
a half years. With the passage of time, the interim arrangement has begun to look increasingly per- 
manent. An impartial observer might conclude that the events of May 1982 have become academic 
- of interest to the historian, not the adjudicator. 


6. Nevertheless the hearings in this case dragged on over twenty-two days scheduled spo- 
radically over three and a half years. We say “‘sporadically’’ because, despite periodic assertions 
concerning the “principles” at stake, neither party showed any consistent appetite to get on with 
the matter. Scheduled hearing days were routinely cancelled, at the parties request, for reasons as 
diverse as the convenience of counsel or to accommodate the City’s annual employee picnic. 
Months intervened between one block of hearing days and the next, as counsel laboured mightily 
(and quite sensibly in our view) to persuade their clients that litigation before this Board was a 
costly and imperfect mechanism for resolving any residual concerns that they still might have. The 
Board willingly acquiesced in these consent adjournments on the principle of ‘let sleeping dogs 
lie”. The litigation could - and eventually did - consume an immense amount of Board time and 
taxpayers’ money which could be more profitably devoted to more pressing matters. If the parties 
were not anxious to pursue the case, why should the Board be concerned? Even after the case was 
completed there was some prospect that the hearings had had a cathartic effect, and that the par- 
ties would be able to compose their differences without a formal decision. Unfortunately, all hopes 
for a settlement proved to be illusory. 


Tk We mention these matters not as criticism of the parties’ counsel, but rather to under- 
line the difficulty faced by the Board in assessing testimony tendered, intermittently, by quite a 
number of witnesses, over a period of three and a half years. During the course of the hearings, we 
were presented with voluminous oral and documentary evidence as to the witnesses’ respective 
perceptions of “the facts”. Not surprisingly, these perceptions were significantly different on mate- 
rial points and some of the evidence was simply not credible. Whether by default or design, some 
of the testimony, of some of the witnesses was shaped by their own interests or their desired out- 
come of these proceedings; and where the testimony was obviously slanted, unresponsive, or eva- 
sive we have taken that into account. More commonly, however, the witnesses simply could not 
remember the precise pattern of events in an emotional and volatile situation occurring some years 
before. They were, quite frankly, confused, and thus particularly receptive to suggestions by coun- 
sel about what ‘“‘might have been’’. These problems merely complicate the Board’s task in a case in 
which we are called upon to assess employee motivation and draw inferences from what was said 
or done in 1982. 


8. It is neither necessary nor practical to set out in these reasons the sometimes contradic- 
tory testimony of the many witnesses who were called, or to catalogue those parts of their evidence 
which we find to be credible, credible but sometimes mistaken, credible on certain points but not 
on others, credible but unclear, and so on. In our view, it is sufficient to sketch in an overview of 
the events precipitating the work stoppage, and the steps which the parties took to resolve it. In so 
doing, we have taken into account the demeanor of the witnesses when giving their evidence, their 
performance under cross-examination, the clarity, consistency and apparent quality of their recol- 
lections, the reasonableness of their version of the facts in light of contradictory evidence, their 
ability to be objective and resist the influence of self interest, speculation, or personal opinion, 
when giving their evidence, and what, in our view, seems most probable in all the circumstances. 
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II 


ve John Willis became the Director of the City’s sanitation department in January 1981. 
He decided that in the two or three years left to him before his retirement, he should do something 
to improve the working conditions of the City’s sanitation workers. He decided that they should 
have a new uniform so that they would “‘look sharp” to the public eye. He also decided that they 
should wear a safety vest to improve their visibility when working in public roadways. 


10. Willis discussed the matter of safety vests with his immediate subordinates, and decided 
that it would enhance the employees’ safety if they were required to wear a fluorescent, vest simi- 
lar to the one worn by approximately 900 employees in the City’s operations department. On June 
12, 1981, a memo was posted, advising all employees that, henceforth they would be required to 
wear the vest or face disciplinary action. That memo reads as follows: 


“In the interest of safety, you are being supplied with a regulation safety vest which you are to 
wear at all times while on duty. This regulation is in accordance with section 26(b) of The Occu- 
pational Health and Safety Act, which states: 


A worker, who may be endangered by vehicular traffic while he is working on a pub- 
lic way, shall wear a vest which shall be reflective fluorescent and coloured blaze 
orange or red. 


Failure to comply with this direction may result in disciplinary action. Govern yourself accord- 
ingly.” 


Ge There was very little investigation or study prior to instituting what was to become a 
mandatory piece of safety equipment. Willis discussed the matter with his immediate subordinates 
and with some officials in the Operations Department, and decided that it would be ‘“‘a good 
thing’. Only one of those subordinates had experience working on a garbage truck, and that was 
twenty years ago. There were no field tests to ensure that the vest was appropriate nor any consid- 
eration of the possibility that the design of the vests might not be suitable for the kind of work in 
which the employees were engaged. The alternative of ““Sam Brown style” safety straps was 
rejected because, it was thought, they could potentially become caught in material which the 
employees were carrying, but it was apparently determined that the proposed safety vest did not 
pose the same problem. Having seen the safety vest, we are not sure how Willis came to that con- 
clusion. There was no discussion with the Union-Management Health and Safety Committees or 
the City’s central health and safety co-ordinator - despite the City’s own statement on occupational 
health and safety policy. That policy reads in part as follows: 


‘“‘A joint management-employee occupational health and safety program will be established to 
develop training programs, and provide employees with safe working procedures, safety regu- 
lations and protective equipment required to ensure the health and safety of all employees. 


The active involvement, co-operation and support of management and employees is encouraged 
in all matters relating to occupational health and safety in the work place.” 


Whether or not consultation is required, it is obviously contemplated in the City’s safety policy, 
and is certainly prudent; however Willis thought it imperative to introduce the vest immediately. 


12; What was the urgency? There was none at all. Willis admitted that on the basis of his 
forty years experience, he was unaware of any accident or injury which might have been prevented 
by wearing a safety vest. Vests of that type were neither prescribed by law for sanitation workers 
nor in widespread use by sanitation workers at other Ontario municipalities. Nor was there any- 
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thing in the employees’ work situation which demanded an immediate response. There had been 
no injury or other work-place incident highlighting the need for a safety vest. 


13. But, for Willis, it was not a question of necessity or of implementing the City’s estab- 
lished safety policy. It was a matter of his ‘‘management rights’. There was no need to consult with 
the employees, their Union or other City officials. He had the ‘“right’’ to proceed, and he did so. 
Why consult with anybody else or delay the implementation of what he considered to be a desira- 
ble change? Why become involved in discussions with the health and safety committees or the 
City’s safety staff? At various points in his testimony, Willis made these in comments: 


“T felt it was time to get on with it without further to do or talking to anyone else. I felt it was 
my prerogative and I did it. I didn’t want to be embroiled in City Hall or we would never get it 
done.” 


“Tf I got involved with Renaud [the City’s safety co-ordinator] it would have taken a lot of time 
... Everyone would ask for reports and we would have reports coming out our ears while the 
guys were unprotected.” 


“Rightly or wrongly, I felt that it was imperative that employees be given equipment as soon as 
possible... not after weeks of reports and bickering back and forth... ] thought it was my prerog- 
ative.” 


“Tt was my prerogative and responsibility. I wasn’t trying to do an end run on the safety commit- 
tee. I didn’t discuss it with [Ray Bremner, the Commissioner] since it would have increased the 
time to put it in.” 


Curiously, Willis was prepared to consult at length about the colour and fabric of the new uniform 
but not at all about the new safety vest. 


14. Willis knew that the O.H.S.A. regulation mentioned on the June 12 directive had no 
application to the City’s sanitation employees. The regulation was intentionally taken out of con- 
text. Willis misrepresented the law in an effort to persuade employees to wear their safety vests 
and defuse any potential employee objections. If employees were led to believe that they were 
legally obliged to wear the vests, perhaps they would not complain. The fact that the union or the 
employees might take offence at this clumsy lie, does not seem to have occurred to him. 


iD. It would be difficult to construct a scenario more likely to provoke an adverse employee 
response. A piece of compulsory safety equipment was introduced without study, without field 
tests, and without consultation with either the employees’ representatives, the health and safety 
committees, or the City’s own safety specialists. Established channels of communication were 
bypassed entirely because of Willis’ view of his ‘““management rights”, and the changes were 
accompanied by a threat of discipline and an intentional misrepresentation of the employees’ legal 
obligations. Yet, at the same time, there was no objective justification for such unseemly haste, 
other than Willis’ personal view that this was a ‘‘good idea” which should be implemented immedi- 
ately. 


16. In the months that followed, there was an entirely predictable degree of employee 
resistance, and numerous complaints. The vests were said to be “‘hot’’, ‘“‘uncomfortable’’, and ‘‘un- 
necessary”. They could not be adjusted to fit snugly against the body so that they had a tendency 
to “‘snag’’, “‘get caught on things’’, or become entangled with some of the refuse which the workers 
were required to pick up and load into the garbage trucks. Brush, wired objects, or wood with 
nails, were cited as examples. Truck drivers wearing the vest complained that it got caught on door 
handles as they were getting out of their vehicles. And, to make matters worse, the vest was con- 


structed of a vinyl material which, unlike ordinary cloth, would not rip or give. In one case an 
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employee getting out of his truck found himself ‘‘hung up” and suspended in mid air because the 
vest was easily able to sustain his weight. In another case (“the Durnin incident’’) an employee was 
almost dragged into the hopper of a garbage truck when his vest became caught on a nail and 
another employee (David Schaeffer, chief steward at Booth Avenue yard) negligently activated the 
hopper mechanism without first ensuring that Durnin was clear. No injury resulted because the 
machine cycle was immediately aborted. In retrospect, and with the benefit of hindsight, G.E. 
Pentz, Co-ordinator of Resources and H. Rauenbush, General Supervisor, both testified that the 
vest might have been a contributing factor in Durnin’s potential accident. That conclusion is actu- 
ally reflected in the language used at the time: 


It was concluded from the demonstration of the incident by Mr. Durnin that human error 
through a sequence of events was the cause of the incident not just the safety vest in question. 


Even Mr. Willis now concedes that reasonable individuals could differ about the utility of the 
safety vests. 


17. Most of the early employee complaints had to do with the comfort, necessity, or suita- 
bility of the vest, rather than any overt safety concerns; and these complaints were probably influ- 
enced, to some extent, by the manner in which the vest was introduced. There was a good deal of 
grumbling, and the City was suspicious that the objections were being manufactured and the prob- 
lems exaggerated by David Schaeffer among others. At lower levels of management, the com- 
plaints were noted but nothing was done. When the Union brought such complaints to higher lev- 
els of management, they were attributed to a natural employee reaction to any change, or 
discounted because the complaints “‘lacked specifics”. 


18. As early as June 18, 1981, the Union had obtained the opinion of a Ministry of Labour 
official who confirmed that the O.H.S.A. regulations did not apply to sanitation workers. His letter 
goes on to suggest: 


With respect to the wearing of certain types of illuminated safety vests by sanitation workers, I 
would suggest that the matter be reviewed and resolved through the Joint Health and Safety 
Committee. 


Ee Complaints did surface at the divisional health and safety committees where they were 
duly discussed, routinely recorded, and went nowhere. Minutes of health and safety meetings were 
prepared, circulated to higher levels of management, authorized, initialled, and filed away. James 
Gordon, a foreman at the Booth Avenue yard and a member of the local health and safety com- 
mittee said that no action was taken because there was no local responsibility to investigate or fol- 
low up on complaints. It was sufficient to make a note of them and forward the information to the 
City’s central health and safety committee. Mr. Rauenbusch, on the other hand, testified that he 
did not think that there was any responsibility for the central committee to ‘follow up’’, because 
there were no “written complaints”, “‘no details’ and, particularly, no specific recommendations 
for action from the local committees. It is difficult to resist the conclusion - acknowledged by both 
City and Union witnesses - that, at the time, neither the system of employer-employee communica- 
tion, nor the health and safety committees were working very well. 


20. Of course this does not substantiate the employees’ alleged health and safety concerns, 
and the administrative difficulties may be attributed, in part, to the fact that the O.H.S.A. was still 
relatively new. But it does highlight a failure to deal with a festering labour relations problem 
which erupted on May 19, 1982. 


P|. The other forum in which employees raised concerns was the grievance arbitration pro- 
cedure established under their collective agreement. Once again, David Schaeffer, was at the cen- 


1839 


tre of the controversy. On June 18, 1981, he submitted several grievances on behalf of employees 
who had received written warnings about their failure to wear their vests. These identically worded 
grievances all complain that the vest is ‘hazardous to health and safety” because of ‘‘extreme phys- 
ical discomfort (heat). His own grievance includes the suggestion that a more brightly coloured 
uniform with luminous strips might be a satisfactory alternative. Some three months later, on 
August 18, 1981, Mr. Schaeffer filed three more grievances, including another one of his own, pro- 
testing the receipt of a one-day suspension for failing to wear his safety vest. Once again, he 
claimed that the vest was “‘unsafe”’ and should be removed. 


we. The Schaeffer insubordination grievance was referred to arbitration pursuant to section 
45 of the Labour Relations Act. A hearing was held, in Toronto on October 20, 1981. The arbitra- 
tor concluded that the circumstances of Schaeffer’s refusal to wear the vest did not involve either 
an honest or reasonable belief that his health or safety were being jeopardized. Schaeffer had set 
out to “make an issue” of the safety vests, and had been intentionally insubordinate. His com- 
plaints were exaggerated and selfserving. The complaint about ‘“‘snagging”’ prompted this observa- 
tion: 


“At the hearing, the grievor demonstrated his concern that garbage in the form of wood or 
nails, snags on the vest and in throwing it into the packer of the truck he could be carried along 
with it. Clearly, normal care to avoid snagging would eliminate the nuisance. In the case of the 
grievor, a strong man of apparently more than two hundred lbs. weight, the suggestion that he 
can be pulled off balance by a piece or bundle of garbage that he has thrown and be carried with 
it into the packer, I do not find to be reasonable in the circumstances. While his evidence did 
convince me that he was frustrated as counsel maintained, I felt this to be due more to the fact 
that he had so far been unable to convince anyone in authority to his point of view rather than 
due to an honest belief that his health and well being were in serious danger. I do not find his 
action in purposely neglecting to wear his safety vest justified in any way by the difficulties he 
claims to have experienced when using it. On the contrary, I find that he has failed to establish a 
reasonable cause to disobey the instruction which had been issued for his safety.” 


Zo. With the dismissal of the Schaeffer grievance the related grievances were withdrawn. 
There was no effort by the Union to file a policy grievance, launch a complaint under section 24 of 
the O.H.S.A. or otherwise involve the Ministry of Labour - despite the fact that there has been 
regular contact with Ministry officials in connection with other safety concerns which the Union 
has raised. If the safety vest was the hazard the Union now claims it to be, justifying a mass refusal 
to work, why were these obvious steps not taken? 


24. The answer, we think, lies in the equivocal position the Union was forced to take with 
respect to the safety vests. The union had long complained about the practice of picking up gar- 
bage, simultaneously from both sides of the street (‘‘maintaining’’). The union preferred the “‘belt- 
lining”’ technique, in which the truck goes up one side of the street and down the other. There had 
been a work stoppage over that issue, and having argued, vociferously, that the employees were 
exposed to danger when required to crisscross the streets collecting garbage, the Union could not 
condemn efforts by the City to enhance their visibility - particularly on winter mornings, at dusk, 
on the night shift, or during bad weather. This ambivalence is reflected in a letter from Leslie 
Kovacsi, the President of the Union to Mr. P. O’Reilly a Ministry of Labour official, dated 
November 23, 1981: 


I would like to inform you that we are finally coming to an amicable solution of the Safety prob- 
lem arising out of the need to cross the street while collecting refuse in the City of Toronto. 


As you know, the interim solution offered by the Sanitation Section of the City’s Works Depart- 
ment was to issue the type of red vests that ‘‘Flagmen’’ wear on road construction. We did 
appreciate the quick reaction of the Works Department in supplying the Safety Vests. 
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In 1981 we have had a number of meetings with Works Management and have come to an 
agreement to supply employees on Refuse Collection with new coveralls that are RED in col- 
our. The summer issue of pants and shirts would be the same red colour. 


We feel that this new ““RED” work attire will be the best possible safety measure that the 
department could institute, and we are in agreement with it. 


If you would like to inspect the new coveralls, please contact Mr. Jim Willis, Director of Sanita- 
tion, as I understand that samples for the use of one crew in each yard for a trial has been deliv- 
ered. 


We would be interested to hear your opinion on this new development. 


2: This letter reflects the Union’s view that the safety vest was only an “‘interim solution” 
which would be replaced when the employees were issued new uniforms. There is no suggestion 
here that the vests are dangerous - only that they may not be the most suitable alternative. The let- 
ter also indicates the ease with which the Union could communicate its safety concerns to the Min- 
istry. If the safety vests were really a ‘‘safety hazard” as the Union now claims, there was no reason 
why it could not have brought that allegation to the Ministry’s attention. By late November 1981, 
the employees had been wearing vests for more than 6 months, and, according to the Union, there 
had already been numerous employee complaints, a number of grievances, and a full investigation 
of the “Durnin” incident, upon which the Union places so much reliance in these proceedings. 
Schaeffer’s grievance had raised the issue squarely; and a perusal of the arbitrator’s award reveals 
that many of the problems and complaints relied upon before us, were canvassed before him in 
October 1981. By November 1981, the union’s safety concerns - if there really were any - had been 
clearly identified. The union had no difficulty inviting O’Reilly to inspect the new coveralls. His 
opinion was solicited. Yet no one invited O’Reilly or any other Ministry of Labour inspector to 
consider the problems with the vest. A phone call would probably have been sufficient, because 
the inspectors have wide powers to investigate and rectify potential safety hazards. Why was this 
simple step not taken? 


26. In our view, the most plausible inference is that the Union did not regard the vest as a 
“safety hazard’. The vest was an acceptable, if ‘second best solution’, to the problem of 
employee visibility, which should be worn until some suitable alternative was implemented. In the 
Union’s opinion, that alternative was the brightly coloured uniform which was eventually issued to 
employees on May 19, 1982, the day of the work stoppage. 


PAD The union’s position on the continuing need for the safety vests is repeated in a letter 
from Kovacsi to Willis dated April 27, 1982 - approximately three weeks before the work stoppage. 
That letter reads as follows: 


“In the last twenty years there had been no change in the workwear issued to employees work- 
ing on refuse collection trucks. At the same time, over the last ten years the character of the job 
has undergone considerable change. 


The service to the public improved measurably by replacing the labour intensive open trucks 
with back loading packers, which is a significant improvement. However, further changes were 
also necessary. 


The increased need for safety of employees come into sharp focus. The Union working in co-op- 
eration with you in the Sanitation section of Works Department has made a number of improve- 
ments in work procedure, safety awareness, workboots and safety equipment. 


In 1980 we had joint discussions on the need to improve the coveralls, pants and shirts the 
department issues to employees. Samples of material has been distributed to employees in early 
1981 for comment, material that would become the base for new workwear. 
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In the interim period safety considerations necessitated the use of safety vests that are designed 
primarily for construction flagman and other jobs that do not require hard physical labour or 
many miles of walking. 


Over the last year that employees have been required to wear the vests a number of serious 
problems have emerged. While working the vest have a tendency of hooking on door handles on 
the cabs, fences and hedges. Although it has stretch capacity in the winter it was extremely diffi- 
cult to put on over parkas and in wet weather, any clothing. In the summer inspite of the mesh 
construction it was hot and caused perspiration that limited arm movement making the work 
more arduous. The employees are definitely opposed to continued use of the vests if a suitable 
alternative method is found. 


We believe strongly that NEW coveralls with the RED colour will be an ideal replacement for 
the vests. Since the coveralls will be made out of the red material, there will be a greater area of 
outstanding color as a safety measure. 


In the opinion of the Shop Stewards, and other employees the proposed red coveralls and red 
shirt for the Sanitation employees will be a vast improvement in all facets of safety concerns. 


On behalf of Local 43 and our members in your department I want to stress that our decision to 
ask for the removal of the vests is based on study of all pertinent facts, and we are willing to 
take the responsibility for the decision to change the vest for the new design red coveralls.” 


There is no definite assertion here that the vest is unsafe - although it is clearly regarded as unsuit- 
able and unnecessary if the employees have a brightly coloured uniform. Copies of that letter were 
sent to all Shop Stewards in the Sanitation Department. 


28. Kovacsi’s letter mentions the ongoing consultation with respect to the employees’ new 
uniforms. Samples of the uniform material were distributed to the employees for comment. The 
proposed material was bright orange. Willis and Rauenbusch both testified that the selection of 
this colour was made without any consideration whatsoever that it would make the employees more 
visible. We find that hard to believe. Even accepting Willis’ suggestion that he wanted the workers 
to “look sharp”’, why else would anyone choose bright orange? That testimony is also inconsistent 
with some earlier testing of brightly coloured red coveralls. 


ao: On the other hand, the Union’s canvass of employee opinion was not an entirely neutral 
event. The canvass took the form of petitions, asking the employees to approve the material which 
was being ‘“‘recommended for your protective clothing”. At least one of those petitions contained 
the notation that “if this material is used it will eliminate the safety vests”, and regardless of the 
wording on particular documents that was the message conveyed to employees by the individuals 
circulating the petitions. The employees were led to believe that, once the new uniforms were 
issued, the safety vests would no longer be required. The two events were inextricably linked. 


30. The difficulty was that, regardless of the Union’s demands, or its hopes, or the employ- 
ees’ expectations, this was not the employer’s intention. Willis made it abundantly clear, again and 
again, that the new uniforms would not replace the safety vests. The employees would be required 
to wear both the new uniform and the vest, which, in Willis’ opinion (with which we agree) had 
superior reflective qualities. The uniform was bright, but it did not show up as well in poor light. 
However, despite the employer’s clear and unequivocal statements to the contrary, Union officials 
led employees to believe that the vest would be removed. As Joe Mele, the business agent com- 
mented ‘“‘we kept telling the guys the new uniform was coming in ... put up with it [the vest]... it’s 
coming ... I guess everyone like me thought the new uniform would solve the problem’’. It didn’t. 


51. On May 14, 1982, Union officials met with Willis and his subordinates to review the 
matters set out in Kovacsi’s letter of April 27, 1982, and the problems which the employees were 
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supposedly having with the vest. There was an undercurrent of concern about threatened ‘job 
action’, which management had learned about ‘‘from the grape vine’’. The City was worried about 
a Strike. 


o2: The Union confirmed that there would be real difficulties when the new uniforms were 
issued if the employees were still expected to wear the vest, because the employees did not think 
that it was necessary - a view which, of course, the Union shared and had intentionally fostered. 
However Willis continued to maintain that the new uniform was not a replacement for the vests, 
nor would he undertake to delay the introduction of the new uniforms. He said he would make no 
promises, but agreed to meet the following Friday, (May 21) to consider the matter further. That 
meeting was subsequently re-scheduled to May 19, the day on which the new uniforms were issued. 


33: The testimony concerning May 19 is important, but it was often confused, contradicto- 
ry, or obviously shaped by the various witnesses’ personal preferences about the result of these 
proceedings. Once again, we have tried to set out our factual findings based upon what we con- 
sider to be the most credible and reliable evidence. In so doing, we have not neglected the “gloss” 
put on the evidence by counsel, however we have come to our own conclusions. 


34. The Union describes the events of May 19 as a spontaneous work refusal prompted by 
the employees’ reconsideration of their personal safety on the day their new uniforms were issued. 
In the Union’s submission, the employees’ actions were not planned, premeditated, or concerted. 
The vest had been in general use for some time and had always been a matter of general concern. 
It is quite understandable that a number of employees, upon reflection, might come to the same 
conclusion: that the vest was unsafe and that a work refusal was justified. However, in our opin- 
ion, this characterization is not an accurate picture of what happened. 


39; In the first place, this so-called spontaneous reaction was predicted (quite accurately as 
it turned out) by Union officials the week before, and, as we have already mentioned, their own 
actions had effectively set the scene. While the work stoppage may not have been actively orches- 
trated at all four locations, (we shall return to that issue later) Union officials knowingly created 
the expectation that the new uniform would replace the vest - which, of course, was the Union’s 
objective, as evidenced by Kovacsi’s letters of April 27, 1982, and November 23, 1981. The Union 
may even have believed that the new uniform should replace the vest, but we find (despite some 
witnesses’ denials) that it fostered the belief that it would do so, and did not disabuse employees of 
that notion, even though it was well aware of Willis’ statements to the contrary. 


36. Ray Rigby, a labourer/driver at the King Street yard thought that the new uniform 
would replace the vest. So did John McLennan, the chief steward at the King Street yard who said 
“everyone figured it would get rid of the vest’. John Burke, a labourer, described the new uniform 
as “the break through between management and the City employees’’. For Burke, the replacement 
of the vest by the uniform was the outcome of a bargaining process. Even Joe Mele, the Union’s 
business agent, who was well aware of Willis’ position, testified that he took it for granted that the 
vest ‘“‘would go” when the new uniform was in place. His remarks to employees have been set out 
above. In the circumstances it is not surprising that there was an employee reaction when they 
were advised that the new uniform would not replace the vests. 


aye Nor is it so obvious (as the Union argues) that the work stoppage was entirely spontane- 
ous, without specific design or prompting - bearing in mind, as we must, that it involved some two 
hundred and sixty employees working at four geographically separate locations, and that those 
same employees had been wearing their vests for almost a year without a single compensable acci- 
dent or injury. At Booth Avenue, Henry Rauenbusch recalls that it was David Schaeffer who, 
shortly after 7 a.m. advised that the employees were refusing to work because the safety vests were 
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unsafe. Rauenbusch had the employees assembled and told them that there was work available if 
they were prepared to wear their vests, but Schaeffer interjected “‘we don’t want to wear vests in 
unsafe conditions, do we boys?’’, which produced a unanimous “No”. That morning, James Gor- 
don, a foreman, recalls seeing Schaeffer conducting a meeting, and while he could not recall 
Schaeffer’s exact words, he did conclude that the meeting was about the safety vests and witnessed 
Schaeffer calling for a show of hands. 


38. Schaeffer was called by the union to rebut these suggestions. We did not find him to be 
a very credible witness. He was evasive and prone to exaggeration. However, even his own evi- 
dence suggests that he had a hand in organizing the protest at Booth Avenue. 


Bo. Schaeffer testified that he had been advising employees that the vest was unsafe ever 
since his lost arbitration case, and that he had repeated that assertion to a number of employees on 
May 18, the day before the new uniform was issued. He said that he had decided, on his own, that 
he would not wear his safety vest with the new uniform, that he planned to claim the protection of 
the O.H.S.A., and that on May 19, when he came in to work, a number of employees seemed to 
be waiting for him. He said that he had never discussed a work refusal with employees. They had 
discussed it with him, and on May 19 he addressed a group of employees milling around, to the 
effect that it “‘seemed”’ that they had a serious problem because they had indicated they wouldn’t 
wear their vests and were using “Bill 70” as they had a right to do. 


40. When Louis Vandenbossche, acting supervisor at the Yonge Street yard arrived work at 
about 7 a.m., he was asked to direct the employees to the lunch room so that a Union official 
named McCallister could address them. Thereafter, some employees told him about their safety 
concerns and one asked if there was a meeting next Friday - referring presumably, to the further 
meeting to discuss the vests which Willis had promised. When advised that there was such meeting 
planned, the employee said ‘‘Okay let’s go out” (i.e. let’s go to work since the issue will be dis- 
cussed on Friday). For him, at least, it seems that so long as the employer was negotiating there 
was no need to take action or apply pressure and about 100 employees at Yonge St. did go out to 
work. At Symes Road yard, Stan Gourley, the Superintendent, saw two Union officials at about 7 
a.m. talking to the employees in twos and threes. He was subsequently advised that the employees 
did not want to work with the vest over their new uniform. 


4]. But what was the workers’ concern on May 19? Did they really have reason to believe 
that if they went out to work that day, wearing their vests as they had done for the previous eleven 
months, they were “‘likely to endanger” themselves - to adopt the words of section 23 of the 
O.H.S.A.? Were they refusing to work because of legitimate personal safety concerns, or were 
they responding to their employer’s refusal to withdraw the safety vests as their Union had 
requested and had led them to believe would happen when the new uniforms were issued? Did the 
work stoppage result from a perception of personal peril, or was it a collective protest over an 
unpopular decision, and a pressure tactic to force the City to rescind the vests? 


42. Those questions are at the crux of this case and, it is therefore interesting to note, that 
Virtually all of the Union witnesses admitted that the employees were prepared to wear the vest 
with the old uniform but not the new one. As Les Kovacsi put it, they were prepared to “‘suffer 
one, but not the other’. The employees told him that they thought the new uniform was visible 
enough and that wearing a reflective vest over an orange uniform ‘‘made them a laughing stock” or 
was a “parrot costume”’. John McClennan, chief steward, at King Street, said that the problem was 
triggered by the requirement to wear the new uniform and the vest. Employees were prepared to 
go out to work with the vest and their old uniforms. At the Symes yard, union officials Bob Casey 
and Jack Tomerson advised employees to do just that. 
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43. Ray Rigby from the King Street yard, testified that he and other employees were pre- 
pared to wear the old uniform and vest, and added that a number of employees had put on their 
vests over the new uniforms but later took them off when they saw what others were doing. Even 
David Schaeffer admits that had it not been for the issue of the new uniforms, the employees 
would have routinely gone out to work wearing their vests, as they had for the past eleven months. 
He said that the reason they had refused to do so was because, in their view, the vest was no longer 
necessary. That was certainly Schaeffer’s opinion. In a later meeting in the Mayor’s office, Joe 
Mele, the business agent, indicated that employees would be prepared to preserve the status quo 
(i.e. the vests and their old uniform) if they were asked to do so, and quite a number of employees 
did go out to work wearing their old uniforms and vests, including the night shift workers. In dis- 
cussions with the City, the Union even agreed that the probationary employees should continue to 
work wearing their safety vests, despite the fact that the probationers have the same protection 
under the O.H.S.A. as their fellow employees (whatever rights they may have under the collective 
agreement). If the vest was really unsafe, as the Union contends, why did the Union agree that the 
probationers should continue to wear it? Were the probationers less exposed to danger, or did the 
union know that engaging in an unlawful strike might have serious ramifications for probationery 
employees with limited rights under the collective agreement? If the safety of the vest was a valid 
concern, why were the employees, including Schaeffer, prepared to go to work wearing the vest 
with their old uniform? 


44. We neither doubt nor minimize the frustration of employees who are compelled to wear 
a piece of equipment which may be neither necessary nor suitable, and may not even be the best 
alternative to accomplish the objective which the City itself had defined. However that frustration 
(undoubtedly fueled by the City’s own sloppy handling of the matter) does not justify a strike or 
convert the employees’ annoyance or protest into a bona fide concern about their personal safety. 


45. The evidence suggests that it was at Booth Avenue that the trouble began, and it was at 
Booth Avenue that the union and employer met in an effort to resolve the problem. Unfortunate- 
ly, once the work stoppage had begun, it was difficult to bring it under control. Positions on both 
sides hardened, and efforts to seek a resolution were impeded by posturing, and a reluctance by 
either side to appear to be ‘“‘backing down”’. 


46. By early morning, union officials and members of the health and safety committees 
from all the yards had assembled at Booth Avenue. Earlier discussions had identified the alleged 
health and safety concerns, and the Ministry of Labour had been requested to send an inspector to 
investigate. Meanwhile, the parties debated the need for the vest and reviewed the problems which 
were Said to be associated with its use. These were the by now familiar complaints that the vests 
were hot, uncomfortable, difficult to adjust, and “‘snagged on things’’. David Schaeffer in partic- 
ular, complained that it was a ‘‘death vest”’ - although, of course, there is no evidence that any City 
employee in the Sanitation Department, or any other department where it was used, had actually 
been injured because of wearing the vest. There were almost 900 employees wearing vests in the 
operations section. There have been no injuries. Vests have been mandatory for North York sani- 
tation employees since February 1982. There is no evidence before us of any injury or safety prob- 
lem. 


47. The meeting almost immediately bogged down in procedural bickering, centering on 
whether the City had conducted a duly constituted “‘safety committee meeting” and a proper “‘in- 
vestigation” as required by section 23 of the O.H.S.A. That issue was not resolved by the arrival of 
the Ministry of Labour safety inspector, who took the position that he had no jurisdiction to inter- 
vene, until an investigation had been undertaken and completed. The inspector appears to have 
been of the view that such investigation must necessarily include a demonstration of the alleged 
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problems with the safety vest, carried out, in the field, under actual working conditions. Until that 
took place, he could do nothing. 


48. This opinion was later the subject of much criticism by counsel, who viewed it as an 
abrogation of the inspector’s responsibility; but in retrospect, it was not such an unreasonable 
response to the situation that he faced. The inspector, P. O’Reilly, had had regular contact with 
the City and the union, and had helped to resolve some of their earlier problems. He was the one 
who had received Kovacsis’ letter of November 23, 1981 (reproduced above), and despite many 
contacts with city workers between June 1981 and May 1982, there is no evidence that he or any 
other Ministry inspector had ever been advised of the alleged hazard associated with the vests. As 
far as he knew, the employees had worn the vests without incident, for eleven months, and no 
doubt he too must have wondered just what it was that warranted a simultaneous (allegedly unco- 
ordinated) work refusal by two hundred and sixty employees at four separate locations. In the cir- 
cumstances, it is not so unreasonable for him to expect that an investigation should include a 
process in which the employees would be invited to demonstrate precisely what it was that con- 
cerned them, or to respond to their complaints by saying, in effect, ““show me’’. We are also satis- 
fied that such demonstration could easily have been conducted without putting any employee at 
risk. After all, they had been wearing their vests for almost a year, and on the evidence, were pre- 
pared to continue to do so so long as it was not combined with the new uniforms. In a few hours a 
single crew, carrying out their regular duties, could have graphically illustrated the problems about 
which we heard days of evidence. 


49. The inspector may not have been correct when he concluded that the investigation con- 
templated by section 23 necessarily required a “‘field test’’, or in his opinion that he could do noth- 
ing until an investigation of that kind had been completed. An inspection, examination, or enquiry 
can obviously take place without there being a test of the particular equipment or device under 
review. (Although in some circumstances a test may provide useful information, and tests are con- 
templated by the legislation - see for example, the terms of section 28 of the Occupational Health 
And Safety Act.) However, we do not find his position so unreasonable in the circumstances. A 
field test or demonstration was, in fact, a good way to illustrate or substantiate the alleged difficul- 
ties with this particular piece of equipment. But the inspector’s professed inability to become 
involved did complicate matters. 


0. Once the focus shifted from the underlying problem to the nature of the investigation 
required under section 23 of the O.H.S.A., the procedural wrangles multiplied, and the impasse 
deepened. The suggestion that there should be a simulation in the yard was rejected by the City 
and (according to the witnesses) the inspector. The City’s suggestion that foremen put on the vest 
and perform the work for demonstration purposes, was also considered unacceptable because they 
were not members of the bargaining unit or among those raising the complaint. The union officials 
(or some of them) resisted the suggestion that a single crew put on their vests and go out to work, 
on the ground that this was precisely what they were refusing to do. David Schaeffer offered to go 
out to the yard, where the employees were milling around, to see if he could recruit any “‘volun- 
teers’, but, when he did so, he made it clear to them that he was not prepared to wear the vest 
himself, and that he had no authority to order anyone else to do so. Not surprisingly (and partic- 
ularly in view of Schaeffer’s earlier activities) no one volunteered. The City did not approach the 
employees directly because the City officials assumed that the union and health and safety repre- 
sentatives were accurately conveying the employees’ views, and it would be futile to undertake any 
initiative which the union opposed. No one seems to have considered the possibility of monitoring 
the work of those employees at other yards who were not participating in the work refusal, or 
those who were protesting but were prepared to wear the old uniform with their vests, or the pro- 
bationary employees who went out to work in accordance with the parties’ agreement, or the night 
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crews who went out, as before, wearing their old uniforms. Nor do we understand why it was 
decided that a simulation in the yard or on the street with foremen would not have been appro- 
priate. More importantly, we do not understand why employees would not have seized the oppor- 
tunity to demonstrate their concerns to a Ministry of Labour inspector when, as we have already 
noted, that could have been done relatively easily and with no risk to themselves. 


ot. The discussions were also impeded by Kovacsi’s totally unfounded attack on O’Reilly’s 
impartiality. That attack was made when O’Reilly expressed the opinion that the vest is more visi- 
ble than the uniform alone - a fact which is really beyond dispute. As we have already observed, 
one might question the need for the vests, or their utility, or their suitability, however one cannot 
really question the fact that the fluorescent vests increase the employees’ visibility. Yet Kovacsi 
claimed that O’Reilly’s statement of the obvious was evidence of bias, and demanded that O'Reilly 
withdraw and arrange for the dispatch of a new inspector. He did. 


52. The new inspectors (two were sent) arrived late that afternoon and made no further 
progress in resolving the dispute. Like O’Reilly, they apparently took the view that there would 
have to be a field test, and until the employer conducted and assessed that demonstration, the 
Ministry could not be involved. In an effort to break the impasse, Willis proposed the establish- 
ment of a special union - management committee, including “outside” safety experts, which would 
meet on an expedited basis, and would render an informed opinion. This was precisely the kind of 
consideration which the union had long been demanding, but on May 19, when it was presented to 
the combined Health and Safety committees, it was rejected. 


53: The City attributes that rejection to negative ‘“‘body language” from Kovacsi who had 
undertaken not to express an opinion. There is no need for us to make any finding in that regard. 
The fact remains that on May 19 the employees’ representatives rejected a sensible solution which 
could have defused a volatile situation. It might also have avoided a work stoppage altogether if it 
had been proposed earlier. 


54. By late that evening it was obvious that the discussions were going nowhere. The Minis- 
try inspectors withdrew and, on the evidence, had no further involvement.They made no formal 
direction as to whether the vest was or was not “‘likely to endanger” the employees refusing to 
work.The union officials went home. The employer representatives discussed the employees’ pro- 
test and eventually concluded that if the employees were not prepared to put on their vests and 
demonstrate the problems they were having with them, their safety concerns were not legitimate. 
The City officials decided that the work stoppage was a device to mobilize and exert pressure, not 
a bona fide expression of concern about the employees’ personal safety. 


aD: The following morning, on the union’s instructions, the employees reported for work 
and indicated that they were prepared to go out on their normal rounds so long as they did not 
have to wear the safety vest. The local City officials were instructed to advise these employees that 
there was work available for them. The employees were invited to continue to work, so long as 
they wore the prescribed safety vest. If they did not wear the vest, they would not be permitted to 
work, and would be treated as being on “suspension” pending further investigation. Since very few 
of the employees opted to go to work under those conditions, the stalemate continued until Tues- 
day, May 25, when the O.L.R.B. Chairman was able to arrange an interim settlement. The object- 
ing employees were paid and assigned alternative work on May 19, but they were not assigned 
alternative work thereafter, nor were they paid. In the City’s view, there was no alternative work 
for 260 employees. The only available work was their own work and that required a safety vest. 
The City took the position that if the employees were not prepared to work with the prescribed 
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safety equipment and were not prepared to participate in the investigation of its alleged defects, 
they could not expect to be paid. 


56. As a result of the work stoppage and the enquiries subsequently undertaken, a Ministry 
inspector issued the following report dated June 23, 1982: 


Following several days observing the activities of the City of Toronto workers in the Sanitation 
and Operations Sections I find that the use of vests is likely under certain circumstances to 
endanger the safety of the workers. Due to the nature of the work, the equipment and the vari- 
ety of refuse and containers, the likelihood exists that the vest, or for that matter any loose fit- 
ting clothing can become entangled in the equipment or in the material or the containers being 
handled, thus endangering the worker. 


It is recognized by both the employer and the workers that there is a definite need for workers 
to wear apparel that will make them clearly visible both day and night in all kinds of weather. 


To meet both these needs it is essential that any apparel does not permit snagging or entangle- 
ment and still provides the necessary visibility. It appears that the vests may meet one of the 
needs but not the other. 


I suggest that suitable alternatives should be investigated such as combining a retro- reflective 
material with working apparel (shirts, parkas, raincoats, etc...) or providing an adjustable belt 
or shoulder band fitting snugly but worn over outer garments. 


ane The report is critical of the vest and questions its suitability, but makes no finding of any 
contravention of the O.H.S.A. or regulations, and makes no specific order that the vest should be 
discarded. Nor did the observation that the vest could be a hazard ‘under certain circumstances” 
provide the City with much guidance, bearing in mind that it was in use in other City departments, 
in some other municipalities and businesses, and was actually required for some categories of 
workers. From the City’s point of view, the situation of the sanitation workers was not that unique; 
and while it is trite to say that loose fitting clothing may be hazardous around mechanical devices, 
it was not obvious to the City (or to us), that the kind of equipment associated with the work of the 
sanitation employees is so different from the machines or vehicles used in the Operations section, 
or in work situations where the vest is a legal requirement. Nor was it obvious to the City that the 
kind of work performed by its sanitation employees was so different from the work performed by 
other employees who wore their vests as a matter of law, or without incident or complaint. 


58. The inspector’s report was later supplemented by a further document dated December 
2, 1982, and entitled ‘interim report’. It contains a useful statement of the problem, a review of 
the literature, and a list of the devices currently available to enhance employee visibility. It adds 
little to the inspector’s initial assessment, and makes no findings or recommendations about the 
suitability of the vest. It does not find or recommend that the vest should or should not be worn by 
the City’s sanitation employees. As far as we know there was no final report. The alternative of 
“combining a retro-reflective material with working apparel’ mentioned in the inspector’s report 
had in fact already been in place for about a month pursuant to the Board-inspired compromise. It 
remains in place today, four and a half years later. The “‘visibility problem’’, if there ever was one, 
has, for all intents and purposes been solved. 


9. We have included these two reports for the purpose of completeness, but must neces- 
sarily add this caveat: neither of them is particularly helpful in resolving the legal issues raised in 
this case. It is interesting to note the inspector’s opinion, and it is difficult to disagree with his sug- 
gestion that if visibility is really a concern, there may be better ways of meeting that concern than 
the style of vest in use in 1981-82. However, the issue before us is not whether the vest might be 
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hazardous ‘‘in some circumstances”. We must decidewhether on the morning of May 19, 1982, 
some two hundred and sixty employees at four locations who refused to work, virtually simultane- 
ously, had “‘reason to believe” that using the vest they had worn for months was ‘‘likely to 
endanger’ themselves or other workers in the actual circumstances they faced. We must decide 
whether their actions constitute an “unlawful strike”. We must decide whether the City’s decision 
to deny them the opportunity to work without their vests is an unlawful “lock-out” or alternatively 
an illegal reprisal for the exercise of rights protected by the O.H.S.A. 


Ill 


60. We shall deal with each of these questions, in turn, then move on to a consideration of 
the related complaint by several employees in the Operations Section of the Department of Public 
Works, who contend that they, too, were dealt with contrary to the O.H.S.A. First, it may be help- 
ful, to set out the relevant statutory provisions. They are as follows: 


“Labour Relations Act 


1.(1)(0) 


“‘strike’’ includes a cessation of work, a refusal to work or to continue to work by employees in 
combination or in concert or in accordance with a common understanding, or a slow-down or 
other concerted activity on the part of employees designed to restrict or limit output.” 


1.(1)(k) 


“lock-out” includes the closing of a place of employment, a suspension of work or a refusal by 
an employer to continue to employ a number of his employees, with a view to compel or induce 
his employees, or to aid another employer to compel or induce his employees, to refrain from 
exercising any rights or privileges under this Act or to agree to provisions or changes in provi- 
sions respecting terms or conditions of employment or the rights, privileges or duties of the 
employer, an employers’ organization, the trade union, or the employees. 


OCCUPATIONAL HEALTH AND SAFETY ACT 





2.-(1) This Act binds the Crown and applies to an employee in the service of the Crown or an 
agency, board, commission or corporation that exercises any function assigned or delegated to it 
by the Crown. 


(2) Notwithstanding anything in any general or special Act, the provisions of this Act and the 
regulations prevail. 


23.-(3) A worker may refuse to work or do particular work where he has reason to believe that, 


(a) any equipment, machine, device or thing he is to use or operate is likely to 
endanger himself or another worker; 


(b) the physical condition of the work place or the part thereof in which he 
works or is to work is likely to endanger himself; or 


(c) any equipment, machine, device or thing he is to use or operate or the 
physical condition of the work place or the part thereof in which he works 
or is to work is in contravention of this Act or the regulations and such con- 
travention is likely to endanger himself or another worker. 


(4) Upon refusing to work or do particular work, the worker shall promptly report the circum- 
stances of his refusal to his employer or supervisor who shall forthwith investigate the report in 
the presence of the worker and, if there is such, in the presence of one of, 


1849 


(a) |acommittee member who represents workers, if any; 
(b) ahealth and safety representative, if any; or 


(c) a worker who because of his knowledge, experience and training is selected 
by a trade union that represents the worker, or if there is no trade union, is 
selected by the workers to represent them, 


who shall be made available and who shall attend without delay. 


(5) Until the investigation is completed, the worker shall remain in a safe place near his work 
station. 


(6) Where, following the investigation or any steps taken to deal with the circumstances that 
caused the worker to refuse to work or do particular work, the worker has reasonable grounds 
to believe that, 


(a) the equipment, machine, device or thing that was the cause of his refusal to 
work or do particular work continues to be likely to endanger himself or 
another worker; 


(b) the physical condition of the work place or the part thereof in which he 
works continues to be likely to endanger himself; or 


(c) any equipment, machine, device or thing he is to use or operate or the 
physical condition of the work place or the part thereof in which he works 
or is to work is in contravention of this Act or the regulations and such con- 
travention continues to be likely to endanger himself or another worker, 


the worker may refuse to work or do the particular work and the employer or the worker or a 
person on behalf of the employer or worker shall cause an inspector to be notified thereof. 


(7) An inspector shall investigate the refusal to work in the presence of the employer or a per- 
son representing the employer, the worker, and if there is such, the person mentioned in clause 


(4)(a), (b) or (c). 


(8) The inspector shall, following the investigation referred to in subsection (7), decide whether 
the machine, device, thing or the work place or part thereof is likely to endanger the worker or 
another person. 


(9) The inspector shall give his decision, in writing, as soon as is practicable, to the employer, 
the worker, and, if there is such, the person mentioned in clause (4)(a), (b) or (c). 


(10) Pending the investigation and decision of the inspector, the worker shall remain at a safe 
place near his work station during his normal working hours unless the employer, subject to the 
provisions of a collective agreement, if any, 


(a) assigns the worker reasonable alternative work during such hours; or 


(b) subject to section 24, where an assignment of reasonable alternative work is 
not practicable, gives other directions to the worker. 


(11) Pending the investigation and decision of the inspector, no worker shall be assigned to use 
or operate the equipment, machine, device or thing or to work in the work place or the part 
thereof which is being investigated unless the worker to be so assigned has been advised of the 
refusal by another worker and the reason therefor. 


(1.') The time spent by a person mentioned in clause (4)(a), (b) or (c) in carrying out his duties 
under subsections (4) and (7), shall be deemed to be work time for which the person shall be 
paid by his employer at his regular or premium rate as may be proper. 
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24.-(1) No employer or person acting on behalf of an employer shall, 
(a) dismiss or threaten to dismiss a worker; 
(b) discipline or suspend or threaten to discipline or suspend a worker; 
(c) impose any penalty upon a worker; or 


(d) intimidate or coerce a worker, 


because the worker has acted in compliance with this Act or the regulations or an order made 
thereunder or has sought the enforcement of this Act or the regulations. 


(2) Where a worker complains that an employer or person acting on behalf of an employer has 
contravened subsection (1), the worker may either have the matter dealt with by final and bind- 
ing settlement by arbitration under a collective agreement, if any, or file a complaint with the 
Ontario Labour Relations Board in which case any regulations governing the practice and pro- 
cedure of the Board apply, with all necessary modifications, to the complaint. 


(3) The Ontario Labour Relations Board may inquire into any complaint filed under subsection 
(2), and section 89 of the Labour Relations Act, except subsection (5), applies with all necessary 
modifications, as if such section, except subsection (5), is enacted in and forms part of this Act. 


(4) On an inquiry by the Ontario Labour Relations Board into a complaint filed under subsec- 
tion (2), sections 102, 103, 106, 108 and 109 of the Labour Relations Act apply, with all neces- 
sary modifications. 


(5) On an inquiry by the Ontario Labour Relations Board into a complaint filed under subsec- 
tion (2), the burden of proof that an employer or person acting on behalf of an employer did not 
act contrary to subsection (1) lies upon the employer or the person acting on behalf of the 
employer. 


(6) The Ontario Labour Relations Board shall exercise jurisdiction under this section on a com- 
plaint by a Crown employee that the Crown has contravened subsection (1). 


(7) Where on an inquiry by the Ontario Labour Relations Board into a complaint filed under 
subsection (2), the Board determines that a worker has been discharged or otherwise disciplined 
by an employer for cause and the contract of employment or the collective agreement, as the 
case may be, does not contain a specific penalty for the infraction, the Board may substitute 
such other penalty for the discharge or discipline as to the Board seems just and reasonable in 
all the circumstances. 


(8) Notwithstanding subsection (2), a person who is subject to a rule or code of discipline under 
the Police Act shall have his complaint in relation to an alleged contravention of subsection (1) 
dealt with under that Act. 


IV 


61. We have read, with interest the various authorities referred to us by counsel and we 
have carefully considered the argument advanced by Mr. Goldblatt that, under section 23(1) of the 
O.H.S.A., at the point of the initial work refusal, a worker’s “‘burden of justification” is lower 
than it is under section 23(6) after the intervention of a health and safety inspector. We are 
inclined to agree with that proposition. That is the natural implication of the differences in statu- 
tory language (‘‘reason to believe”’ versus “‘reasonable grounds to believe’’), and, as a purely prac- 
tical matter, the validity of an employee’s work refusal is more likely to be substantiated if the 
inspector agrees with him than if he does not. That is why the Union makes so much of the fact 
that, eventually, a Ministry inspector did form the opinion that ‘tin some circumstances” the use of 
the vest might pose a safety hazard. Moreover, even the phrase “‘burden of justification’ must be 
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used with some care because it is clear that, under section 24 of the O.H.S.A., the employer has 
the legal burden of justifying any action taken against an employee refusing to work. 


62. We also agree that the Board should not put an unduly rigid construction on the terms 
of section 23(1), lest employees be discouraged from raising safety issues at the work place. That 
would be inconsistent with the scheme of the Act. Section 23 is designed to promote and protect 
employee prudence, while at the same time, providing a mechanism for resolving legitimate con- 
cerns through a process of discussion with the employer, and, if necessary, the assistance of a 
“neutral” official of the Ministry of Labour. It is both proper and desirable that employees should 
be able to voice their safety concerns without fear of penalty or reprisals. However, the problem in 
this case is not the evidentiary threshold that employees must meet under section 23 (1) as opposed 
to section 23(6); but rather whether a concern about their personal safety was the “real reason”’ 
that employees were refusing to work on May 19. 


63. Counsel for the City points to what he describes as the ‘‘collective” or “‘concerted”’ 
nature of the employees’ work refusals, and argues that this points inevitably, to the conclusion 
that they were engaging in an unlawful strike. We would not take the proposition quite that far. 
We agree that the apparently concerted nature of the employees’ conduct may colour the Board’s 
view and lead to inferences about the employees’ real motive, however, so long as employees work 
together in groups and may be confronted with situations that they individually and collectively 
may regard as unsafe, we cannot conclude that a refusal to work was unjustified simply because a 
number of employees were involved. That proposition was clearly established in Inco Metals Co. 
[1980] O.L.R.B. Reports July 981, where the Board majority had this to say: 


55. It is understandable for a company to be concerned that a group of employees, in the guise 
of invoking safety legislation, might refuse to work for reasons in fact unrelated to their own 
safety. In irresponsible hands any right can be abused. Moreover, safety issues, like the one in 
the instant case, can involve technical factors better understood by management. It is therefore 
not unnatural for a company to sometimes wonder whether a refusal to work by a group of 
employees is in fact a gesture of strength that is more impetus than cautious and to suspect that 
it is substantially inspired by other concerns. 


56. Another natural concern for any company in the face of the right of employees to refuse 
unsafe work is the element of surprise. One of the things that a company expects in any collec- 
tive bargaining setting is a freedom from work stoppages during the life of a collective agree- 
ment. The cost to the company both in terms of lost production and expenses incurred to rem- 
edy an unsafe condition may come without warning and require an unwelcome departure from 
established financial planning and a company’s own schedule for capital and safety improve- 
ments. Moreover, any right of groups of employees to refuse to work because of health and 
safety concerns over such factors as the location or design of a plant, the choice or design of 
tools and equipment, the kind of materials used and the overall method of production tends to 
make negotiable matters previously within the exclusive discretion of management. Given all of 
these factors it is not unnatural for employers generally to have reservations about the motives 
for any concerted action in the name of safety (See, generally, Ison, Occupational Health and 
Wildcat Strikes,supra). 


57. As valid as those general concerns may be, this Board must not construe the statutory right 
to refuse unsafe work so narrowly as to unduly discourage its legitimate use. In fact valid 
employee complaints can and do arise in a group setting. When employees do share a concern a 
group response may be natural. And, as the instant case illustrates, different groups, like differ- 
ent individuals, may react differently to the same circumstances. By the very nature of the 
employment relationship, it often takes courage to confront an employer. It would, therefore, 
be unduly restrictive and unrealistic to construe the statutory right to refuse unsafe work as 
being unavailable to employees who share a concern and act with a common purpose. 


58. The rights conferred by the Act are not unlimited. Nothing for example, permits employees 
who are not themselves involved in a perceived safety hazard the right to down their tools out of 
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sympathy for another employee whom they think is confronted with unsafe work. Before any 
employee can invoke the right to refuse work he must have reasonable grounds to believe that 
he himself is in jeopardy or that he will place another employee in jeopardy if he proceeds to 
work. The question must always be whether the employees refusing to work, whether individ- 
ually or as a group, each have sufficiently close relationship to a perceived hazard that they are 
themselves in peril or that they will put another employee in peril by performing their work. 
Moreover, the refusal to work protected by the statute is not a general withholding of services. 
An employee who protests that working conditions on a particular job are unsafe can’t refuse to 
perform alternative work that isn’t unsafe. 


59. The requirement that an employee have ‘“‘reasonable cause to believe” that there is danger 
imposes an objective standard by which to test the employee’s action. The Act does not, by the 
use of the words “‘reasonable cause’’, legislate different standards of protection for the squeam- 
ish and the intrepid. Different employees within the same work place may have different views 
of what constitutes an acceptable risk. Likewise, strangers to a particular trade or industry might 
view with alarm situations that are not seen as hazardous by the people who work in that field 
on an every day basis. On a complaint such as this, therefore, in considering whether an 
employee had reasonable cause to refuse to work in a given situation, this Board must ask itself 
whether the average employee at the work place, having regard to his general training and expe- 
rience, would, exercising normal and honest judgement, have reason to believe that the circum- 
stances presented an unacceptable degree of hazard to himself or to another employee. 


60. The ability of an employee to invoke the right to refuse work does not depend on whether 
there is in fact any danger. The question is whether at the time an employee refuses to perform 
his work he has reasonable cause to believe that it is unsafe to do so. The fact that it may later 
be shown that there was no real danger at the time an employee refused to work doesn’t mean 
that the employee was wrong in exercising his right under the Act. The events must be assessed 
in the light of knowledge available at the time that the employee refused to work. 


(We should note that Jnco was decided under the predecessor to the current O.H.S.A., which put 
a slightly higher obligation on the employee at the “entry level’’). 


64. We agree with those observations, but would add one more: while the Board must be 
scrupulous in ensuring that employees’ rights under the Occupational Health And Safety Act are 
protected, we must also ensure that those rights are not abused, or raised to camouflage illegal 
strikes. That was a concern frequently raised in the employer community prior to the passage of 
the Occupational Health And Safety Act, and if such abuse became a pattern, it would undermine 
the legitimacy of the whole regulatory scheme. This is not to say the employees, individually or 
collectively, must await an accident before protesting about safety problems. Clearly, they are enti- 
tled to act if they have reason to believe such problems exist. But, by the same token, the 
O.H.S.A. should not be treated as a convenient pretext, to be invoked in defence of employee 
protests which do not really involve their personal safety. Collective action in conjunction with 
other evidence of the employees’ motivation may well point to the conclusion that their conduct 
really does constitute a “strike” rather than a bona fide refusal to work because of safety concerns. 
That is our conclusion in the instant case. 


65. The employees had worn their vests for months without incident and, in most cases, 
without complaint. Their Union, however, had always regarded the vest as an interim arrangement 
which would be replaced by a more brightly coloured uniform. The Union actively fostered that 
view, despite repeated employer assertions to the contrary, and led the employees to believe that 
once the new uniforms were issued, the vests would be removed. A work stoppage was predicted a 
week before it happened. As late as May 18, the day before the uniforms were issued, David 
Schaeffer, chief steward at the Booth yard where the trouble began, was advising employees that 
they could refuse to wear their vests claiming the protection of ‘Bill 70” - something which he says 
he had been planning to do for several days. The following day he encouraged precisely that 
response. Yet, at the same time, many employees indicated that they wereprepared to work wear- 
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ing their vests and the old uniform and some crews went out on this basis. The probationary 
employees went out to work with the agreement and encouragement of their trade union which, 
apparently was less concerned about their safety than the possibility that if the work refusal was 
subsequently found to be unjustified, probationary employees might have only a limited right to 
complain under the terms of the collective agreement. Willis’ belated but sensible compromise pro- 
posal was rejected, and when offered the opportunity to participate in the investigation and actu- 
ally demonstrate what it was that caused them concern, the employees declined. One would have 
expected that employees with a legitimate safety concern would have welcomed the opportunity to 
air their complaints which had so long been neglected or denied by the City. 


66. We find that the sanitation workers were not engaging in activity protected by sections 
23 or 24 of the O.H.S.A. They were engaging in a strike, designed to protest the employer’s failure 
to remove the vests (as their Union had told them would happen) and intended to put pressure on 
the City to withdraw a piece of apparel which they no longer considered necessary. We so declare. 


67. However, having found that the employees engaged in an unlawful strike, we do not 
think that it is necessary to make specific declarations about whether, or the extent to which cer- 
tain Union officials (or some of them) may have counseled, procured, encouraged or supported 
that unlawful strike, or to make any other remedial direction. Section 92 gives the Board a discre- 
tion in this regard, and, in our opinion, no further declarations are necessary. 


68. The strike occurred four and a half years ago. There is no reasonable likelihood of any 
repetition. To all intents and purposes, the underlying issue has long since been resolved. The ‘“‘in- 
terim arrangement” worked out with the Board’s assistance on May 25, 1982, continues to endure. 
There is no reason to believe that any residual or remaining safety concerns cannot be resolved 
through the process of joint discussion and investigation triggered by the strike itself - particularly 
since the parties have engaged the active assistance of the Health and Safety Branch of the Minis- 
try of Labour. It is only unfortunate that the parties could not have composed their differences 
without the emotionalism, stubbornness, posturing, and ultimate resort to illegal sanctions which 
characterized their treatment of this question in 1981-82. It is particularly troubling when it is 
apparent that, in general (and despite some of our observations supra) the parties have a long- 
standing and reasonably sensible collective bargaining relationship. Unfortunately in this particular 
department, and on this particular issue, the local management did much to contribute to the 
City’s subsequent problems. Had the local officials been less insistent on their ‘“‘“management 
rights’, less inclined, on the basis of expediency, to bypass established channels of communication, 
and more attentive to their employees’ complaints, it is unlikely that there would have been any 
serious difficulties. We also expect that the expenditure of public and private money in prosecuting 
these proceedings, will, in itself, have a therapeutic effect, and that the bureaucratic paralysis that 
characterized the health and safety committees in the early years of their existence is unlikely to be 
true today. Finally, the striking employees have already been “‘penalized”’ in the sense that they 
were not paid for the time not worked. That is not an inappropriate result, nor is it an unappropri- 
ate message for employees tempted to engage in an unlawful work stoppage: “if you do, you won’t 
get paid.” That is but the corollary of the proposition advanced earlier and supported in /nco, that 
employees or groups of employees with legitimate safety concerns are protected under section 23 
and 24 of the Occupational Health And Safety Act. (It is unnecessary to determine whether they 
would have been entitled to payment if their mass work refusal had been lawful.) 


69. Was the City’s refusal to permit the protesting employees to work without their vests or 
their purported “‘suspension’’, an unlawful “lock-out”? We do not think so. That action was not 
taken with a view to compel or induce those employees to refrain from exercising any rights or priv- 
ileges under the Labour Relations Act. Nor, in our view, was the employer’s position an attempt to 
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exact concessions or force agreement on particular terms and conditions of employment or 
employee rights or privileges in the sense contemplated by section 1(1)(k) of the Labour Relations 
Act. The employer was merely exercising the right which it clearly had under the management 
rights clause of a collective agreement and section 14 of the Health and Safety Act to prescribe the 
style of the employees’ uniforms or equipment and to insist that those requirements were a condi- 
tion of employment. The City was informing its employees that they were required to wear the 
prescribed vest (just as they were required to wear the prescribed uniform) and that, if they 
refused to do so, they would not be permitted to work at all - there being no alternative work 
which, in the employer’s view could be done without the prescribed apparel. Even if this situation 
fits within a possible linguistic interpretation of section 1(1)(k) we do not think that it falls within 
the ambit of the conduct which the Legislature intended to proscribe. To send the “‘refusers’’ home 
was not an inappropriate or disproportionate response-particularly bearing in mind that the 
employees were engaging in a strike rather than an activity protected by the O.H.S.A., and, at the 
time, the employer honestly (if perhaps mistakenly) believed that the vests were the most appro- 
priate way to ensure the desired degree of employee visibility. Unless it could be established that 
the employees, at the time, had a bona fide safety concern, (which, for the foregoing reasons, we 
reject), they had no right to disobey the employer’s instructions and cannot now claim payment for 


time not worked. 
VI 


70. The Operations Complaint 





On this branch of the proceeding, several employees in the Operations Section of the Public Works 
Department, contend that they too were penalized when, like their fellow employees in the Sanita- 
tion Section, they refused to wear their safety vests. Having set out, at some length, our opinion 
about the work stoppage in the Sanitation Section we think that the “‘“operations complaint” can be 
dealt with relatively briefly, even though we heard quite a bit of evidence about it. 


JAM Joe Mele testified that once the sanitation employees began refusing to work, their fel- 
low employees took it for granted that they should be “‘coming out” to support them. Mele tried to 
explain that there was no need to do so because, in this instance, the sanitation employees were 
expressing a safety concern. John McLennan, Chief Steward at the King Street yard said the same 
thing. There was no need for union solidarity. However that message was lost on several members 
of the Operations Group, one of whom told James Frew a supervisor that “he had to support his 
Union’. That was the reason that he was refusing to go to work wearing his safety vest. Claire Car- 
ter, another supervisor, confirms that the initial reason raised by these ‘‘refusers” was that they 
were “‘backing their Union’’. Carter testified that sometime before the operations problems arose 
(he wasn’t sure which day) he saw Schaeffer addressing a group of operations employees about the 
vests. He did not hear much of the conversation but did hear Schaeffer’s last comment that the 
employees had to ‘‘stick together’. 


728 The vast majority of the Operations employees continued to wear their prescribed 
safety vests as they had done in the past and (discretion being the better part of valour) Frew 
decided that the tiny minority of “refusers’’ should be assigned alternative work. That work 
involved moving some construction material and cleaning up the debris in the “Unwin dump”. 
That is a task which must be undertaken each spring when the snow melts. The Unwin dump is one 
of the places where City employees deposit snow and ice removed from the City’s streets during 
the winter. Every spring it is necessary to clean up the residue. 


Ts We heard much evidence and much complaining about the alleged adverse conditions in 
which these “‘refusers”” were required to work and the alleged ‘lack of amenities” at the Unwin 
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Avenue dump site. There was (initially) no trailer or toilet immediately at hand. It was a dirty job. 
It was raining, and one employee did not have the appropriate rain gear (having lost it apparently). 
The ground was wet. There was a foreman stationed nearby who, it was said, was monitoring them 
in a menacing manner (but who, on the evidence, seems to have spent most of his time in his truck 
reading the newspaper and occasionally ferrying the employees back and forth for coffee or lunch 
breaks). One City witness observed a refuser standing conspicuously in a puddle entirely sur- 
rounded by dry ground. Perhaps he was trying to make a point. Later, the refusers were assigned 
other alternative work in closed laneways where there was no vehicular traffic and no vest was nec- 
essary. 


74, We find that these “refusers’” were not engaging in activities protected by the 
O.H.S.A.. Indeed, they had even less reason to fear for their safety than the sanitation employees 
because it is not seriously disputed (before us at least) that the safety vest was the accepted norm 
for workers in the Operations Section. The refusers were engaging in a form of sympathetic 
“strike”, ‘‘protest”, or ‘‘job action” and the City responded by assigning them alternative duties. 


We do not think that the City’s actions constitute an unlawful lockout, an illegal penalty or a viola- 
tion of section 24 of the O.H.S.A. 


eS. For the foregoing reasons, the Union’s complaints respecting the sanitation employees 
made under section 24 of the O.H.S.A. and section 93 of the Labour Relations Act are hereby dis- 
missed. The employer’s complaint under section 92 of the Labour Relations Act is allowed but, for 
reasons given, it is unnecessary to make any formal order or remedial direction other than a decla- 
ration of an unlawful strike. The complaint of the Operations’ employees under section 24 of the 
O.H.S.A. is dismissed. 


3066-85-R Ontario Nurses’ Association, Applicant, v. Toronto General Hospital, 
Respondent 


Bargaining Unit - Certification - Whether ‘‘30/30 rule’’ should be applied to casual relief 
nurses for purposes of the count - Test used in York for occasional teachers not adopted 


BEFORE: R. O. MacDowell, Vice-Chairman, and Board Members B. L. Armstrong and I. Stamp. 
DECISION OF THE BOARD; December 15, 1986 


I 


i. This is an application for certification. When the matter initially came on for hearing 
the parties spent much of the day discussing outstanding issues with the assistance of a labour rela- 
tions officer, and consequently the case never came back for a formal hearing before the Board. 
The parties agreed to make written submissions on the remaining issue in dispute between them. 


e. The Board finds that the applicant is a trade union within the meaning of section 1(1)(p) 
of the Labour Relations Act. 


5. For ease of reference, the applicant Ontario Nurses’ Association will be referred to 
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either as ‘““ONA” or ‘‘the union” and the respondent will be referred to simply as “the employer” 
or ‘‘the Hospital’’. 


4. The parties have agreed upon the description of the unit of employees appropriate for 
collective bargaining. That bargaining unit is framed as follows: 


All registered and graduate nurses of the respondent in the Municipality of 
Metropolitan Toronto, regularly employed in a nursing capacity for not more 
than twenty-four (24) hours per week, save and except head nurses, head 
nurses/occupational health department, persons above the rank of head 
nurse, head nurse/occupational health department, staff development per- 
sonnel, registered nursing assistants, non-registered nursing assistants, oper- 
ating room technicians, and employees in bargaining units for which any 
trade union held bargaining rights as of March 18, 1986. 


We should note that this particular bargaining unit (with exceptions not here material) could be 
described as the ‘“‘standard part-time nurses’ unit”’ - by which we mean that, over the years, parties 
have routinely agreed upon a unit framed in this way, and on applications for certification the 
Board has routinely found such units to be appropriate. They have therefore become an estab- 
lished component in the initial bargaining structure for public hospitals. This part-time unit mirrors 
and complements the standard description of a full-time nurses’ unit. 


a The problem in this case is not the description of the bargaining unit. That is agreed 
upon and consistent with the Board’s past decisions in the hospital industry. The question raised by 
the Hospital in this case concerns the composition of the bargaining unit on the date of the appli- 
cation and, in particular, how to treat a number of ‘‘casual relief nurses” who work on an irregular 
basis to fill in gaps in the Hospital’s roster. The vast majority of these employees were not actually 
at work on the application date and, it would appear, that they benefit in varying degrees by the 
casual employment opportunities offered by the Hospital. According to the Hospital’s submission, 
there is no guarantee that preferred shifts will be offered nor any guarantee that the Hospital will 
not cancel shifts scheduled where staffing changes are required due to patient work load (etc.). 
There is no obligation either way. The Hospital asserts that “‘the majority of nurses do not seek 
inclusion on a master schedule and, therefore, either wait for a call from the staffing office or call 
in and indicate availability in a given week”’. 


6. The Hospital contends that these nurses working on a part-time casual/call-in basis 
should be treated as part of the part-time bargaining unit, so long as they have indicated their 
willingness to work on a part-time basis and have proven their availability to work, by actually 
working within the twelve-month period immediately preceding the application. In the Hospital’s 
submission, that is the group within which the union must seek majority support if it is to establish 
its right to certification. In support of that proposition the Hospital relies upon the decision of the 
Board in Board of Education for the City of York, [1985] OLRB Rep. May 767. That case involved 
“supply teachers” who fill in on a part-time, sporadic, or ‘‘as-needed”’ basis when regular class- 
room teachers are not available. The Hospital contends that the approach in the York case is 
applicable here, because the nurses ‘‘on call’? have a similar casual employment relationship with 
the respondent hospital. 


hee We shall have more to say about that later. First we should say something about the so- 
called “30/30 rule’ which ONA urges us to apply and the Hospital argues should not be applied in 
this case. That was the focus of their dispute and their written submissions. 
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II 


8. Section 7 of the Act requires the Board to “ascertain the number of employees in the 
bargaining unit at the time the application is made’’; however, there are no legislated criteria to 
guide the Board in this task. The determination as to whether a person is or is not to be treated as 
an employee in the bargaining unit on the application date is left to the Board to decide, and of 
course, there is really no difficulty in respect of those individuals who are both employed and 
actually working on the application date. The problem arises in the case of persons who might have 
some claim to employment status for certification or collective bargaining purposes, but who were 
not actively at work on the application date and may not even be scheduled to return to work for 
some time thereafter. Persons on sick leave, maternity leave, long-term disability, Workers’ Com- 
pensation or layoff may fall into this category. So could persons employed on an irregular or con- 
tingent basis by a firm whose employee needs fluctuate from day to day. In the case of a bargaining 
unit of part-time employees there is the related question of how one determines whether someone 
should be classified as ‘‘part-time”’ - bearing in mind that an individual’s work hours may fluctuate 
depending upon the season, the market, or the employer’s particular needs. 


9. To cope with these practical problems, the Board has, over the years, developed a num- 
ber of “rules” or “standardized approaches” concerning the way in which it should go about its 
task of ascertaining the number of employees in the bargaining unit on the application date. For 
example, to distinguish between full-time and part-time employees, the Board typically looks to 
the individual’s work record in the seven weeks immediately preceding the application date. If dur- 
ing four of those weeks, s/he worked less than twenty-four hours per week, s/he will be considered 
part of the part-time bargaining unit even if in the week of the application s/he may have worked 
more than twenty-four hours (see: Trenton Memorial Hospital, [1980] OLRB Rep. Jan. 116). Simi- 
larly, in the construction industry where employment is typically transitory, so that workers are 
“here today and gone tomorrow’’, the Board has determined that the employee complement, for 
certification purposes, should consist only of those individuals actually at work on the application 
date - fully realizing that this number may well be different the day before, or the day after. For 
example, if the application date is a rainy day, the union may even find that its members are not at 
work so that the application must be dismissed. This particular “rule of thumb” has been accepted 
and applied by unions and employers in the construction industry for thirty years - and for very 
practical reasons: anything else would lead to costly and time-consuming litigation on every certifi- 
cation application, causing delay which would severely prejudice the establishment of bargaining 
rights purportedly guaranteed by the statute. (See the discussion in Smiths Construction Company, 
[1984] OLRB Rep. March 521.) 


10. In most non-construction situations, the Board has been disposed to apply what has 
now come to be known, colloquially, as its ‘“30/30-day rule” in order to decide how many persons 
should be considered ‘‘employees in the bargaining unit at the time the application is made’. Per- 
sons not actually at work on the application date will ordinarily be included in a bargaining unit for 
the purposes of the count if they meet the ‘‘test’’ which was summarized in the York decision as 
follows: 


52. In order to meet the requirements of the 30/30-day rule, an employee not actually at work 
on the application date must have worked at some time in the 30-day period immediately pre- 
ceding the application and work, or be expected to return to work at some time in the 30-day 
period immediately after the application date. Of course, like all rules, this one could be consid- 
ered somewhat arbitrary; however, the fact is that it has withstood the test of time (at least 30 
years), and without it or some similar arbitrary rule, it would be impossible to expeditiously 
process the hundreds of certification applications which come before the Board every year. The 
30/30 rule has been regularly and routinely applied in a variety of industrial contexts to the obvi- 
ous advantage of parties who must make or respond to certification applications. No rule is writ- 
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ten in stone; but there is a substantial onus upon any party seeking to persuade the Board to 
depart from this well-established, useful, and well-accepted practice. That is what the respon- 
dent and OPSEU urge the Board to do in the instant case. 


In this regard, the Board was merely restating the views expressed earlier in Board of Education 
for the City of Toronto, [1983] OLRB Rep. Feb. 273, where the Board had this to say: 


24. Thus, to be included as an employee in the bargaining unit for the purposes of the count, a 
person who was not at work on the date of the application must generally have been at work at 
some time during the one month period prior to the application date and have returned to work 
(or have been expected to return to work) within the one month period following the appli- 
cation date. (See also Brewers Nursing Home, [1981] OLRB Rep. July 852; Irwin Toy Limited, 
[1970] OLRB Rep. Dec. 912; Keynorth Limited, [1970] OLRB Rep. July 477; Mobile Cartage 
and Distributors Ltd. , [1968] OLRB Rep. Nov. 814; and West Elgin District High School Board, 
[1968] OLRB Rep. July 379.) This longstanding practice of the Board enables the parties to 
ascertain in advance of the hearing the persons who will be included for purposes of the count 
(see Sydenham District Hospital, [1967] OLRB Rep. May 135). A further reason for the exis- 
tence of the practice is that it tends to exclude from the count persons who have not been at 
work during the trade union’s organizing campaign and have not had an opportunity to express 
their support for or opposition to the trade union (see Bertrand & Frere Construction Co. 
Limited, [1965] OLRB Rep. July 292). See also Sherman Sand and Gravel Ltd., [1978] OLRB 
Rep. May 460.... 


27. Board practices such as the seven week rule (described in Westgate Nursing Home Inc., 
[1981] OLRB Rep. April 503), and the thirty day rule described above, are guidelines, not hard 
and fast rules. However, since such guidelines are known, accepted and relied on by unions and 
employers alike, there is a substantial onus on any part requesting the Board to depart from 
such practices (see Trenton Memorial Hospital, [1980] OLRB Rep. Jan. 116, and Sherman Sand 
and Gravel Ltd., supra). In the circumstances of the instant case, the Board does not find it 
appropriate to depart from its normal practice of applying the thirty day rule.... 


ie We should also note that the Sydenham District Hospital case, mentioned above, 
involved a part-time bargaining unit in a hospital setting where the Board affirmed the 30/30 rule 
and applied it to part-time employees, noting that ‘this practice has been one of longstanding with 
the Board and was determined in order that the parties would be able to ascertain, in advance of a 
hearing which were [sic] dealt with by the Board in the Application”. Indeed, apart from the York 
case or other cases involving occasional teachers, there are very few situations in which the Board 
has not followed its established practice. Counsel for the Hospital, in his submissions, does not 
point to a single instance, where the Board has applied his proposed “‘test”’ for the composition of a 
hospital or industrial bargaining unit. In contrast, the union points out that, for many years, in 
many sectors, organizing has been undertaken and certification applications processed in accord- 
ance with the Board’s established practice. Hospitals have never been regarded as an exception. 
On the contrary, the Board has routinely applied the 30/30 rule. 


1: In setting out what the parties and the Board refer to as the ‘*30/30 rule’”’, we have not 
ignored the fact that this guideline is a procedural construct, arising from the Board’s own experi- 
ence, and adopted in certification proceedings to facilitate the process and give some predictability 
to resolving the list of employees in full-time and part-time bargaining units. By adopting this prac- 
tice the Board has sought to make it easier for the parties appearing before it to come to their own 
agreement on the status of employees, and for employees and their unions to gear their organizing 
campaigns accordingly. These guidelines cannot, of course, be applied in an arbitrary way without 
regard to the case before the Board; and, it is recognized that one could plausibly draw the line in 
other ways, or try to fashion, in each case, individualized criteria which would most perfectly meet 
the particular circumstances under review. Every case could be viewed as a novel situation with the 
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Board reviewing the circumstances of each employee, one by one, to determine whether s/he had 
sufficient connection to the work place, for collective bargaining purposes, to warrant inclusion in 
the bargaining unit. That approach might even generate, in particular cases, a ‘“‘more perfectly rep- 
resentative” grouping of workers - at a cost, perhaps, of undermining the certification process 
itself, which would quickly become bogged down in litigation over the precise composition of the 
bargaining unit. With certification applications now numbering over a thousand each year, there is 
an obvious need for procedural certainty and predictability, in order to serve the expectations of 
the labour relations community and process certification applications in accordance with the spirit 
of the Act which is expressed in its Preamble: 


WHEREAS it is in the public interest of the Province of Ontario to further harmonious rela- 
tions between the employers and employees by encouraging the practice and procedure of col- 
lective bargaining between employers and trade unions as the freely designated representatives 
of employees. 


13. That is why the Board has always held that there is a substantial onus on any party 
requesting that the Board depart from established approaches which are known, accepted, and 
relied upon by unions and employers alike. Over the years, the Board has come to the view that 
the tug towards adjudicative perfection in particular cases must give way to administrative reality 
and the need for guidelines which will lead, in most cases, to established and predictable results 
without protracted litigation. The ‘30/30 rule” is such a guideline which is rooted in the Board’s 
experience and (apart from the present case) has gained substantial acceptability in the labour rela- 
tions community - even in situations involving public hospitals. It is no accident that (except for 
occasional teachers) the respondent’s submissions do not identify a single case in which, for the 
purposes of the count, the Board has departed from this approach whether in a hospital setting or 
otherwise. The fact that casual employees may have certain rights under negotiated collective 
agreements or the Board may take a more expansive approach in respect of persons not scheduled 
to be at work on the date a representation vote is ordered, does not alter that reality. Even 
Hurdman Brothers Limited, [1983] OLRB Rep. Feb. 238, referred to by the employer, does not 
deal with the position of casual part-timers. 


14. The York case dealt with ‘‘occasional teachers” and declined to apply the ‘30/30 rule” 
in that context - thereby departing from the decision of an earlier panel of the Board in somewhat 
similar circumstances (see Board of Education for the City of Toronto, [1983] OLRB Rep. Feb. 
273). In York, the Board decided that for the purposes of determining the count in certification 
applications involving ‘‘occasional teachers’, the Board would treat as ‘““employees”’ all occasional 
teachers who were on the employer’s “‘call-in list” and had worked for at least one day in the year 
preceding the application - even though it was abundantly clear that many of those individuals 
probably would not be considered as ‘“employees”’ at common law. They were, at best, prospective 
or potential employees and would not actually be employees in any accepted legal sense except 
when they were actually working. The fact that the Board did depart from its established practice 
in York despite an earlier precedent on point, underlines the fact that the 30/30 rule is not written 
in stone. 


15. However, the situation in York is clearly distinguishable from the one currently before 
us in this case. In the first place, we should note that none of the parties in York suggested the 
application of the 30/30 rule. They all proposed (different) variations. They all rejected common- 
law tests and admitted that the Board should take into account for certification purposes individuals 
who would probably not be employees at common law. They urged the Board to adopt a test which 
makes labour relations sense in an anomalous situation. Whether the Board has done so remains a 
matter of debate. 
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16. In York there was not just a fluctuating and often unpredictable complement of casual 
employees. There was no ‘‘core group” of regular employees either (see paragraph 57 of York), 
and the ‘‘occasional teachers” could not even readily associate for collective bargaining purposes 
with their professional peers whom they replaced because these permanent “contract” teachers are 
regulated by a different collective bargaining statute - ‘‘Bill 100”: The School Boards and Teachers 
Collective Bargaining Act (1975). Because “‘occasional teachers” are excluded from Bill 100, they 
fall, by default, under the Labour Relations Act. Thus, in York the Board was called upon to con- 
sider a bargaining unit which would consist solely of casual workers whose employment pattern 
would necessarily be erratic. Under ordinary circumstances the Board would never consider or 
accept a bargaining unit of that kind. It would not be appropriate. It was only in this special con- 
text that the Board was moved (with some reluctance given the earlier City of Toronto decision) to 
depart from its usual approach based upon the 30/30 rule. The Board said: 


We could adhere to the 30/30 rule, adopt one of the propositions urged upon us by the parties, 
or apply some other approach which accommodates the competing interests at issue. Any 
approach will necessarily be arbitrary and will entail some difficulties. However, even in this 
anomalous situation, we are persuaded that there must be a bright line test, or the rights of 
occasional teachers in this and other applications will be lost in a sea of litigation. The parties 
recognize the need for a uniform and standard approach. That is why they agree that this should 
be a test case. They disagree as to what the rule should be...There is something to be said for 
the proposition that, at some point during the school year, it may be possible to identify the core 
group of occasional teachers who will have a proven attachment to a particular school or board 
of education. But we are not disposed to engage in an arithmetic or statistical exercise. The situ- 
ation is complicated enough already without considering, on a case-by-case basis, the precise 
point when the utilization of particular occasionals will be sufficiently frequent to generate a 
coherent and identifiable group. 


Thus even in this anomalous situation, the Board recognized the need for a “‘bright line test’ to 
give certainty and stability to the administration process; moreover, the Board was careful to 
underline the fact that the situation in York was exceptional: 


Needless to say, this special approach has been adopted to meet the unusual circumstances of 
occasional teachers, and should not be construed as a signal that the Board will depart from its 
established practice in other contexts. 


We No approach adopted by the Board could ever achieve perfect decimal point democra- 
cy, or command the unqualified acceptance of partisans in particular cases; for the fact is, that the 
broader the bargaining unit constituency, the more difficult it will be to organize (particularly 
where the union has no right to know in advance who the employees are, and no protected right to 
organize on the employer’s premises). Any proposition which expands the scope of the bargaining 
unit or renders its composition uncertain, will raise a barrier to the employees’ right of self organi- 
zation. On the other hand, the more narrow and certain the employee constituency, the easier it 
will be for them to identify their collective interests and establish a majority for collective bargain- 
ing purposes. Moreover, from an administrative point of view, if the composition of the bargaining 
unit is difficult to define in advance, or is open to debate on a case-by-case basis, with attendant 
delays, the right of self-organization may be undermined from a practical point of view by 
employee turnover or because the employees’ initial appetite for collective bargaining has been 
frustrated by the delays in the certification process itself. Employees typically opt for collective 
bargaining because they believe it will improve their lot. If it takes too long to establish even their 
right to begin the bargaining process, their support may wane. As Laskin J.A. observed in Nick 
Masney Hotels Ltd. 70 CLLC 414,020: 


“The Ontario Labour Relations Board deals in certification matters with fluid situations which 
cannot be judged by the more leisurely standards that operate in the prosecution of a claim for 
damages for a tort or a breach of contract where the situation is fairly well frozen when the tort 
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or breach of contract occurred. Expedition is important to a union, to employees and to an 
employer since the certification is merely the first step in an often laborious collective bargain- 
ing process”’. 


Estey C.J.O. later put it this way: 


“the overriding principle invariably applied is that labour relations delayed, are labour relations 
defeated and denied”’. 


18. It is these considerations which have prompted the Board to adhere, fairly rigidly, to its 
30/30 rule as a means to accommodate the parties’ competing tactical interests, recognize the 
potential interests of individuals not actually at work on the day the application was made, avoid 
litigation or gerrymandering and inject some certainty and predictability into the certification 
process. That “rule” has been routinely applied for decades, has gained general acceptability in the 
labour relations community, enables parties (and their counsel) to deal with certification appli- 
cations in an orderly and expeditious way and, in our view, generally promotes the underlying 
objectives of the statute. Even in the hospital industry, where there has been extensive organizing 
over the last 20 years, we are not aware of any case in which the 30/30 rule has been abandoned or 
any practical problem which has been raised or has arisen as a result of its application. The fact is: 
it seems to work; and were it not for the York decision (which for the reasons set out above is dis- 
tinguishable), counsel for the employer would be able to find little authority for treating this Hos- 
pital differently from other hospitals, nursing homes, or other employers which engage casual 
employees, and where the 30/30 rule has nevertheless been applied. Despite the thorough and 
thoughtful arguments of counsel for the employer, we are satisfied that we should apply it here. 
We are not persuaded that the circumstances here warrant any departure from the Board’s estab- 
lished approach. 


19. Having regard to the foregoing, the Board is satisfied on the basis of all of the evidence 
before it, that more than fifty-five per cent of the employees of the respondent in the bargaining 
unit set out above, at the time the application as made, were members of the applicant on March 
25, 1986, the terminal date fixed for this application and the date which the Board determines 
under section 103(2)(j) of the Labour Relations Act, to be the time for the purpose of ascertaining 
membership under section 7(1) of the Act. 


20. A certificate will issue to the applicant. 


1838-86-R The Canadian Union of Public Employees, Applicant, v. The Staff 
Association Waterloo County Health Unit, Respondent, v. The Regional Munici- 
pality of Waterloo, Intervener 


Union Successor Status - Union members having one vote to amend constitution and 
approve merger with staff association - Separate vote required to permit merger - Application dis- 
missed 


BEFORE: Patricia Hughes, Vice-Chairman, and Board Members D. H. Blair and W. F. Ruther- 
ford. 


APPEARANCES: J. H. Bird, Richard Anderson, Carol DeGroot and Patti Kraatz for the applicant; 
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Mark Whalen and Geoff MacGregor for the respondent; E. L. Moore and G. A. Brillinger for the 
intervener. 


DECISION OF PATRICIA HUGHES, VICE-CHAIRMAN, AND BOARD MEMBER D. H. 
BLAIR; December 5, 1986 


ie In this application the applicant union (““C.U.P.E.”) seeks a declaration that it is the 
successor to the Staff Association Waterloo County Health Unit (‘‘the Staff Association” or “the 
Association’’) under section 62 of the Labour Relations Act (“the Act’’). 


Ze The applicant filed materials with the Board indicating the process by which C.U.P.E. 
Local 1883 and the Staff Association merged. The employer requested a hearing into this matter 
but raised no specific concerns. 


S: In an oral decision at the hearing, we dismissed the application, giving brief reasons for 
doing so. We now put those reasons in writing. 


4. In examining the materials filed with the Board, it became apparent that the members 
of the Staff Association had participated only in one vote, whereas two votes were required. The 
Staff Association’s Constitution did not previously provide for mergers. The Staff Association 
accordingly amended its Constitution to so allow and it followed the required procedures in doing 
so. The Constitution was thus amended by a two-thirds majority to provide as follows: 


15.01 The Association may, by a majority vote of the members present and voting at a 
meeting called for among other things that purpose, merge, amalgamate or transfer 
its jurisdiction, rights, privileges, duties, liabilities and assets with or to another 
organization or a Local thereof. 


Sf However, the Association did not go on to hold a vote with respect to the proposed 
merger with C.U.P.E. Local 1883 and the Association. The vote which was reported as ‘32 votes 
for the Merger” and ‘13 votes against the Merger” was in fact “32 Votes for the Amendment to 
the Constitution” and “13 votes against Amendment to the Constitution”’. 


6. Carol DeGroot, Vice-President of the Association during the operative time, testified 
that there had been considerable discussion about the proposed merger with C.U.P.E., that a 
question and answer sheet had been distributed and that the employees understood they were vot- 
ing for the specific merger. She testified further that the Minutes of the July 24, 1986 meeting, at 
which the vote had been held, were adopted, showing the vote for and against the merger and that 
they had not been challenged. The Association’s executive evidently believed that a single vote 
accomplished both objectives (amending the Constitution and approving the specific merger) at 
the same time. That was not in fact the case. 


de The union’s representative submitted that any defect was in the wording of the motion. 
However, in our view, that is not the difficulty with this application. By the amendment to its Con- 
stitution, the Staff Association was given the power to merge with another organization by follow- 
ing certain procedures. Those procedures were not followed in this case, albeit inadvertently. The 
employees did not express their wishes with respect to the merging of their Association with 
C.U.P.E. Local 1883 in the July 24, 1986 vote. The importance of the employees’ approval is dis- 
cussed in L. M. L. Foods Inc., [1985] OLBR Rep. Aug. 1252. We are not prepared to infer what 
was in the minds of the employees when they voted on July 24, 1986. The only evidence before us 
is that they voted to amend the Association’s Constitution to permit mergers. There is no evidence 
before us that they voted to permit the specific merger between the Association and C.U.P.E. 
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Local 1883. We find therefore that there has been no merger of the Association with C.U.P.E. 
Local 1883. 


8. Accordingly, this application is dismissed. 
DECISION OF BOARD MEMBER W. F. RUTHERFORD; 


I dissent. I would have given CUPE successor status immediately. 





11. 


12. 
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APPLICATIONS DISPOSED OF BY 
THE ONTARIO LABOUR RELATIONS BOARD 
DURING NOVEMBER 1986 


APPLICATIONS FOR CERTIFICATION 
Bargaining Agents Certified Without Vote 


1519-85-R: International Alliance of Theatrical Stage Employees and Moving Picture Machine Operators of 
the United States and Canada, Local 924, Stratford (Applicant) v. The Stratford Shakespearean Festival 
Foundation of Canada (Respondent) 


Unit: “all theatrical wardrobe mistresses/masters and wardrobe attendants/dressers in the employ of the res- 
pondent in Stratford, save and except head of wardrobe and persons above the rank of head of wardrobe” (15 
employees in unit) 


2026-85-R: Ontario Nurses’ Association (Applicant) v. The Doctor Joseph O. Ruddy General Hospital (Res- 
pondent) 


Unit #1: “all registered and graduate nurses employed in a nursing capacity by the respondent in Whitby, 
save and except nurse managers, persons above the rank of nurse manager, discharge planner, staff education 
co-ordinator, and persons regularly employed for not more than twenty-four (24) hours per week’’ (35 
employees in unit) 


Unit #2: “all registered and graduate nurses employed in a nursing capacity by the respondent, regularly 
employed for not more than twenty-four (24) hours per week, save and except nurse managers, persons above 
the rank of nurse manager, discharge planner and staff education co-ordinator” (36 employees in unit) 


2152-85-R: Labourers’ International Union Oil and Gas Technicians, Service, Domestic and General Workers 
Local 1267 (Applicant) v. Central Supply Company (1972) Limited (Respondent) 


Unit: “all employees of the respondent in the Municipality of Metropolitan Toronto, save and except fore- 
men, persons above the rank of foreman, office and sales staff, persons regularly employed for not more than 
twenty-four (24) hours per week and students employed during the school vacation period” (39 employees in 
unit) (Clarity Note) 


3020-85-R: International Brotherhood of Painters and Allied Trades - Local Union 1891 (Applicant) v. 
Elmont Construction Limited (Respondent) 


Unit #1: “all painters and painters’ apprentices in the employ of the respondent in the industrial, commercial 
and institutional sector of the construction industry in the Province of Ontario, save and except non-working 
foremen and persons above the rank of non-working foreman” (2 employees in unit) (Having regard to the 
agreement of the parties) (Clarity Note) 


Unit #2: “all painters and painters’ apprentices in the employ of the respondent in the Municipality of Metro- 
politan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and 
that portion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the 
Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial 
and institutional sector, save and except non-working foremen and persons above the rank of non-working 
foreman” (2 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


1357-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. V. M. Bros. Con- 
struction Limited (Respondent) 
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Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (29 employees in unit) (Having regard to the agreement 
of the parties) 


Unit #2: “all construction labourers in the employ of the respondent in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial and institu- 
tional sector, save and except non-working foremen and persons above the rank of non-working foreman” (29 
employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


Unit #3: “‘all truck drivers, carpenters and carpenters’ apprentices and all employees engaged in the opera- 
tion of cranes, shovels, bulldozers and similar equipment and those primarily engaged in the repairing and 
maintaining of same in the Municipality of Metropolitan Toronto, the Regional Municipalities of Peel and 
York, the Towns of Oakville and Halton Hills and that portion of the Town of Milton within the geographic 
Townships of Esquesing and Trafalgar, and the Towns of Ajax and Pickering in the Regional Municipality of 
Durham, excluding the industrial, commercial and institutional sector, save and except non-working foremen 
and persons above the rank of non-working foreman” (29 employees in unit) (Having regard to the agreement 
of the parties) (Clarity Note) 


1439-86-R: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. P.A. 
Scaffolding Inc., Aluma Systems Ltd., Aluma Systems Corp., Aluma Systems Incorporated, All-Scaff Inc., 
Umacs of Canada Inc., Umacs Erectors Ltd. (Respondents) 


Unit #1: “all carpenters and carpenters’ apprentices in the employ of the respondents, namely P.A. Scaffold- 
ing Inc., All-Scaff Inc., Umacs of Canada Inc. and Umacs Erectors Ltd., in the industrial, commercial and 
institutional sector of the construction industry in the Province of Ontario, save and except non-working fore- 
men and persons above the rank of non-working foreman” (6 employees in unit) (Having regard to the agree- 
ment of the parties) 


Unit #2: “all carpenters and carpenters’ apprentices in the employ of the respondents, namely P.A. Scaffold- 
ing Inc., All-Scaff Inc., Umacs of Canada Inc. and Umacs Erectors Ltd., in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, but excluding the industrial, commercial and 
institutional sector, save and except non-working foremen and persons above the rank of non-working fore- 
man” (6 employees in unit) (Having regard to the agreement of the parties) 


1460-86-R: United Brotherhood of Carpenters and Joiners of America, Local 1030 (Applicant) v. Ken Mar 
Door Ltd. (Respondent) v. Group of Employees (Objectors) 


Unit: “all employees of the respondent in the Township of Richmond, save and except foremen, persons 
above the rank of foreman, office and sales staff, persons regularly employed for not more than twenty-four 
(24) hours per week and students employed during the school vacation period” (45 employees in unit) 
(Having regard to the agreement of the parties) 


1555-86-R: Labourers’ International Union of North America, Local 607 (Applicant) v. Nor-West Concrete 
Ltd. and/or Anttila Ceramic Tile Ltd. (Respondents) v. Group of Employees (Objectors) 


Unit #1: “all construction labourers in the employ of Nor-West Concrete Ltd. and Anttila Ceramic Tile Ltd. 
in the industrial, commercial and institutional sector of the construction industry in the province of Ontario, 
save and except non-working foremen and persons above the rank of non-working foreman’’ (9 employees in 
unit) (Clarity Note) 


Unit #2: “‘all construction labourers in the employ of Nor-West Concrete Ltd. and Anttila Ceramic Tile Ltd. 
in the District of Thunder Bay, excluding the industrial, commercial and institutional sector, save and except 
non-working foremen and persons above the rank of non-working foreman” (9 employees in unit) (Clarity 
Note) 
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1628-86-R: International Union of Operating Engineers, Local 793 (Applicant) v. Denjon Construction Ltd. 
(Respondent) 


Unit: ‘‘all employees of the respondent engaged in the operation of cranes, shovels, bulldozers and similar 
equipment and those primarily engaged in the repairing and maintaining of same and all construction labour- 
ers and truck drivers in the employ of the respondent in the District of Thunder Bay, excluding the industrial, 
commercial and institutional sector, save and except non-working foremen and persons above the rank of 
non-working foreman” (3 employees in unit) (Having regard to the agreement of the parties) 


1629-86-R: International Union of Operating Engineers, Local 793 (Applicant) v. Denjon Construction Ltd. 
(Respondent) 


Unit: ‘“‘all employees of the respondent engaged in the operation of cranes, shovels, bulldozers and similar 
equipment and those primarily engaged in the repairing and maintaining of same and all truck drivers in the 
employ of the respondent in the District of Kenora including the Patricia portion, but excluding the industrial, 
commercial and institutional sector, save and except non-working foremen and persons above the rank of 
non-working foreman” (3 employees in unit) (Having regard to the agreement of the parties) 


1659-86-R: National Automobile, Aerospace and Agricultural Implement Workers Union of Canada (CAW - 
Canada) (Applicant) v. Multiver Ontario Ltd. (Respondent) 


Unit: ‘all employees of the respondent in Hawkesbury, Ontario, save and except foremen, those above the 
rank of foreman, office and sales staff’ (58 employees in unit) 


1675-86-R: Canadian Union of Public Employees (Applicant) v. Chatham Kent Women’s Centre Incorpo- 
rated (Respondent) v. Employee (Objector) 


Unit #1: “all employees of the respondent in Chatham, Ontario save and except the Assistant Administrator, 
and persons regularly employed for not more than twenty-four hours per week”’ (14 employees in unit) 
(Having regard to the agreement of the parties) 


Unit #2: “all employees of the respondent in Chatham, Ontario regularly employed for not more than 
twenty-four hours per week save and except the Assistant Administrator and persons above the rank of 
Assistant Administrator’ (14 employees in unit) (Having regard to the agreement of the parties) 


1690-86-R: United Brotherhood of Carpenters and Joiners of America, Local 2679 (Applicant) v. Pinehurst 
Woodworking Company Limited (Respondent) v. Group of Employees (Objectors) 


Unit: ‘all employees of the respondent at Brampton, Oitario, save and except foremen, persons above the 
rank of foreman, office and sales staff’ (38 employees in unit) (Having regard to the agreement of the parties) 


1764-86-R: Teamsters Local Union No. 230, Ready Mix Building Supply, Hydro & Construction Drivers, 
Warehousemen and Helpers affiliated with the International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America (Applicant) v. Carp Concrete Limited (Respondent) 


Unit: “‘all employees of the respondent in the Regional Municipality of Ottawa-Carleton, save and except 
foremen, those above the rank of foreman, clerical, office and sales staff’ (13 employees in unit) (Having 
regard to the agreement of the parties) 


1835-86-R: United Steelworkers of America (Applicant) v. Weld-O-Matic Machines Company Limited (Res- 
pondent) v. Group of Employees (Objectors) 


Unit: ‘‘all employees of the respondent at Hamilton, save and except foremen, persons above the rank of 
foreman, office and sales staff and students employed during the school vacation period” (8 employees in 
unit) (Having regard to the agreement of the parties) 


1852-86-R: Service Employees Union, Local 183 (Applicant) v. Bruce Hooper Food Services Ltd. c.o.b. as 
Hooper’s Restaurant (Respondent) 


Unit #1: “all employees of the respondent in the City of Belleville save and except the manager, persons 
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above the rank of manager, persons regularly employed for not more than twenty-four (24) hours per week 
and students employed during the school vacation period” (27 employees in unit) (Having regard to the agree- 
ment of the parties) 


Unit #2: “all employees of the respondent in the City of Belleville regularly employed for not more than 
twenty-four (24) hours per week and students employed during the school vacation period, save and except 
the manager and persons above the rank of manager” (27 employees in unit) (Having regard to the agreement 
of the parties) 


1855-86-R: Canadian Union of Public Employees (Applicant) v. Orde Day Care Centre (Respondent) 


Unit: ‘‘all employees of the respondent in the Municipality of Metropolitan Toronto save and except Day 
Care Co-ordinator, persons above the rank of Day Care Co-ordinator, and students employed during the 
school vacation period” (8 employees in unit) (Having regard to the agreement of the parties) 


1863-86-R: United Plant Guard Workers of America, Local 1962 (Applicant) v. General Motors of Canada 
Limited (Respondent) 


Unit: ‘“‘all security guards employed by the respondent in the City of Oshawa, save and except sergeants, per- 
sons above the rank of sergeant, office and clerical staff, persons regularly employed for not more than 
twenty-four hours per week, students employed during the school vacation period and security guards 
employed by the respondent at its South Plant in the City of Oshawa who are covered by a collective agree- 
ment between the parties which expires on October 30, 1987” (35 employees in unit) 


1885-86-R: Service Employees Union, Local 183 (Applicant) v. Kawartha Nursing Home (Respondent) 


Unit #1: “all employees of the respondent in the City of Peterborough, Ontario save and except registered 
nurses, office and clerical staff, supervisors and persons above the rank of supervisor” (29 employees in unit) 
(Having regard to the agreement of the parties) 


Unit #2: “all registered nurses employed by the respondent in a nursing capacity in the City of Peterborough, 
Ontario save and except the Director of Care and persons above the Director of Care” (3 employees in unit) 
(Having regard to the agreement of the parties) 


1895-86-R: Canadian Union of Postal Workers (Applicant) v. JMP Maintenance Ltd. (Respondent) 


Unit #1: “all employees of the respondent in the City of Ottawa, save and except supervisors, persons above 
the rank of supervisor, and persons regularly employed for not more than twenty-four (24) hours per week”’ 
(17 employees in unit) (Having regard to the agreement of the parties) 


Unit #2: (See: Applications for Certification Dismissed Without Vote) 


1900-86-R: Hotel Motel and Restaurant Employees Union, Local 442 (Applicant) v. VS Services Ltd. (Res- 
pondent) 


Unit: ‘“‘all employees of the respondent at its Garden Restaurant at 5827 River Road Niagara Falls, Ontario, 
save and except supervisors, persons above the rank of supervisor, chefs, office and clerical staff, persons reg- 
ularly employed for not more than 24 hours per week and students employed during the school vacation peri- 
od” (11 employees in unit) (Having regard to the agreement of the parties) 


1901-86-R: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Applicant) v. Twistex Yarns Inc. (Respondent) v. Group of Employees (Objectors) 


Unit: ‘all employees of the respondent in Cornwall, Ontario, save and except supervisors, persons above the 
rank of supervisor, office and sales staff’ (21 employees in unit) (Having regard to the agreement of the 
parties) 


1902-86-R: International Union of Operating Engineers Local 793 (Applicant) v. R. Mandel Contracting Ltd. 
(Respondent) 
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Unit: ‘“‘all employees of the respondent at the Mattabi Mine Site in the District of Thunder Bay, save and 
except foremen, persons above the rank of foreman, office and clerical staff, persons regularly employed for 
not more than 24 hours per week and students employed during the school vacation period”’ (8 employees in 
unit) (Having regard to the agreement of the parties) 


1903-86-R: Canadian Union of Public Employees (Applicant) v. North of Superior Community Mental Health 
Program (Respondent) 


Unit: ‘“‘all employees of the respondent in the District of Thunder Bay, save and except the Executive Direc- 
tor, Director Community Development Program, Clinical Director Mental Health Program, Business Man- 
ager and the Administrative Assistant’ (20 employees in unit) (Having regard to the agreement of the parties) 


1913-86-R: Retail, Wholesale and Department Store Union, AFL:CIO:CLC (Applicant) v. Loeb Inc. (Res- 
pondent) 


Unit: ‘“‘all employees of the respondent at its Cash and Carry operation in the Regional Municipality of Sault 
Ste. Marie regularly employed for not more than twenty-four (24) hours per week, save and except managers, 
persons above the rank of manager and persons in bargaining units for which any trade union held bargaining 
rights as of October 2, 1986” (5 employees in unit) (Having regard to the agreement of the parties) 


1921-86-R: Teamsters Local Union No. 419, affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America (Applicant) v. Firestone Canada Inc. (Respondent) v. 
Group of Employees (Objectors) 


Unit: “‘all employees of the respondent at its Distribution Centre in Metropolitan Toronto, save and except 
supervisors, those above the rank of supervisor, clerical, office and sales staff’ (17 employees in unit) (Having 
regard to the agreement of the parties) (Clarity Note) 


1924-86-R: United Food & Commercial Workers Union, Local 409 (Applicant) v. Harry Zaminskis (Respon- 
dent) 


Unit #1: “all employees of the respondent carrying on business as Stedmans Store at Fort Francis save and 
except manager, persons above the rank of manager, office staff, persons regularly employed for not more 
than 24 hours per week and students employed during the school vacation period” (10 employees in unit) 
(Having regard to the agreement of the parties) 


Unit #2: “all employees of the respondent carrying on business as Stedmans Store at Fort Francis regularly 
employed for not more than 24 hours per week and students employed during the school vacation period save 
and except manager, persons above the rank of manager and office staff’ (9 employees in unit) (Having 
regard to the agreement of the parties) 


1967-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. S & A Construction 
Co. Ltd. (Respondent) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (5 employees in unit) 


Unit #2: “all construction labourers in the employ of the respondent in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial and institu- 
tional sector, save and except non-working foremen and persons above the rank of non-working foreman” (5 
employees in unit) (Clarity Note) 


1999-96-R: Canadian Union of Public Employees (Applicant) v. Grimsby Hydro-Electric Commission (Res- 
pondent) 


Unit: “all employees of the respondent in Grimsby save and except Line Superintendent, Accounting Billing 
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Supervisor, persons above the rank of Line Superintendent and Accounting Billing Supervisor, persons regu- 
larly employed for not more than twenty-four (24) hours per week and students employed during the school 
vacation period” (9 employees in unit) (Having regard to the agreement of the parties) 


2013-86-R: Labourers’ International Union of North America, Local 1081 (Applicant) v. Kast Engineering & 
Construction Ltd. (Respondent) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (12 employees in unit) 


Unit #2: “all construction labourers in the employ of the respondent in the County of Brant and that portion 
of the Regional Municipality of Haldimand-Norfolk coming within the former County of Norfolk, excluding 
the industrial, commercial and institutional sector, save and except non-working foremen and persons above 
the rank of non-working foreman’ (12 employees in unit) 


2032-86-R: United Steelworkers of America (Applicant) v. Royal Tire Service Limited (Respondent) 


Unit: ‘‘all employees of the respondent in the City of Sault Ste. Marie save and except foremen, persons 
above the rank of foreman, office and sales staff, persons regularly employed for not more than twenty-four 
(24) hours per week and students employed during the school vacation period” (9 employees in unit) (Having 
regard to the agreement of the parties) 


2033-86-R: United Food and Commercial Workers International Union AFL:CIO:CLC (Applicant) v. Quinte 
Meat Products Ltd. (Respondent) 


Unit: “all employees of the respondent in the Village of Wellington regularly employed for not more than 
twenty-four (24) hours per week and students employed during the school vacation period, save and except 
managers, persons above the rank of manager, office, clerical and sales staff” (10 employees in unit) (Having 
regard to the agreement of the parties) 


2035-86-R: International Union United Plant Guard Workers of America Local 1962 (Applicant) v. Board of 
Management for the Metropolitan Toronto Zoo (Respondent) 


Unit: “all security guards employed by the respondent in the Municipality of Metropolitan Toronto, save and 
except supervisors, persons above the rank of supervisor, employees in bargaining units for which any trade 
union held bargaining rights as of October 14, 1986, being the date of application” (6 employees in unit) 
(Having regard to the agreement of the parties) 


2055-86-R: Local Union 527 United Association of Journeymen and Apprentices of the Plumbing and Pipe 
Fitting Industry of the United States and Canada, AFL:CIO:CLC (Applicant) v. Cambell-Cox Fabrications 
Limited (Respondent) 


Unit: “all employees of the respondent at Guelph save and except foremen, persons above the rank of fore- 
man, office and sales staff’ (21 employees in unit) (Having regard to the agreement of the parties) (Clarity 
Note) 


2058-86-R: Teamsters, Chauffeurs, Warehousemen and Helpers Local Union No. 91, affiliated with the Inter- 
national Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Applicant) v. 
National Drug Limited (Respondent) 


Unit: “all office and clerical employees of the respondent in the Regional Municipality of Ottawa-Carleton, 
save and except supervisors and buyers, persons above the rank of supervisor and buyer, sales staff and 
employees in bargaining units for which any trade union held bargaining rights as of October 17, 1986” (7 
employees in unit) (Having regard to the agreement of the parties) 


2061-86-R: Labourers’ International Union of North America, Local 1081 (Applicant) v. C & P Lafontaine 
Excavating Ltd. (Respondent) 
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Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (2 employees in unit) 


Unit #2: “all construction workers in the employ of the respondent in the County of Brant and that portion of 
the Regional Municipality of Haldimand-Norfolk coming within the former County of Norfolk in all sectors of 
the construction industry, excluding the industrial, commercial and institutional sector, save and except non- 
working foremen and persons above the rank of non-working foreman” (2 employees in unit) 


2062-86-R: Lumber and Sawmill Workers’ Union Local 2693 of the United Brotherhood of Carpenters and 
Joiners of America (Applicant) v. Spoljarich Contracting Ltd. (Respondent) 


Unit: “all construction labourers in the employ of the respondent in the District of Thunder Bay, save and 
except non-working foremen and persons above the rank of non-working foreman’’ (3 employees in unit) 
(Clarity Note) 


2089-86-R: United Brotherhood of Carpenters and Joiners of America, Local 2679 (Applicant) v. Business 
Accessories Inc. (Respondent) v. Group of Employees (Objectors) 


Unit: “all employees of the respondent in Cambridge, save and except foremen, persons above the rank of 
foreman, office and sales staff’ (57 employees in unit) (Having regard to the agreement of the parties) 


2109-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Rabito Sewar and 
Watermain Contractors Ltd. (Respondent) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (4 employees in unit) 


Unit #2: “all construction labourers in the employ of the respondent in the Municipality of Metropolitan 
Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and that por- 
tion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the Towns of 
Ajax and Pickering in the Regional Municipality of Durham, in all sectors of the construction industry exclud- 
ing the industrial, commercial and institutional sector, save and except non-working foremen and persons 
above the rank of non-working foreman” (4 employees in unit) 


2111-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Pelar Construction 
Ltd. (Respondent) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (7 employees in unit) 


Unit #2: “all construction labourers in the employ of the respondent in the County of Simcoe and the District 
Municipality of Muskoka, in all sectors of the construction industry excluding the industrial, commercial and 
institutional sector, save and except non-working foremen and persons above the rank of non-working fore- 
man” (7 employees in unit) 


2128-86-R: London and District Service Workers’ Union, Local 220, S.E.1.U., A.F.L., C.P.I.0., C.L.C. 
(Applicant) v. Woodingford Lodge (Respondent) v. Group of Employees (Objectors) 


Unit #1: “all employees of the respondent in Woodstock, Ontario save and except registered nurses, supervi- 
sors, persons above the rank of supervisor, office and clerical staff, persons regularly employed for not more 
than 24 hours per week and students employed during the school vacation period” (125 employees in unit) 
(Having regard to the agreement of the parties) (Clarity Note) 


Unit #2: ‘“‘all employees of the respondent in Woodstock, Ontario, regularly employed for not more than 24 
hours per week and students employed during the school vacation period save and except registered nurses, 
supervisors, persons above the rank of supervisor and office and clerical staff’ (19 employees in unit) (Having 
regard to the agreement of the parties) (Clarity Note) 
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2132-86-R: International Brotherhood of Painters and Allied Trades, Local 557 (Applicant) v. Archie Pad 
(Respondent) 


Unit #1: “all painters and painters’ apprentices in the employ of the respondent in the industrial, commercial 
and institutional sector of the construction industry in the Province of Ontario, save and except non-working 
foremen and persons above the rank of non-working foreman” (3 employees in unit) 


Unit #2: “all painters and painters’ apprentices in the employ of the respondent in the Municipality of Metro- 
politan Toronto, the Regional Municipalities of Peel and York, the Towns of Oakville and Halton Hills and 
that portion of the Town of Milton within the geographic Townships of Esquesing and Trafalgar, and the 
Towns of Ajax and Pickering in the Regional Municipality of Durham, excluding the industrial, commercial 
and institutional sector, save and except non-working foremen and persons above the rank of non-working 
foreman” (3 employees in unit) 


2160-86-R: United Food & Commercial Workers’ International Union, Local 633 AFL-CIO-CLC (Applicant) 
v. Morrison’s Meat Packers Limited (Respondent) v. Group of Employees (Objectors) 


Unit: “‘all employees of the respondent in the Township of North Dumfries, save and except foremen and per- 
sons above the rank of foreman, office and clerical staff, persons regularly employed for not more than 
twenty-four hours per week, and students employed during the school vacation period” (21 employees in unit) 
(Having regard to the agreement of the parties) 


2172-86-R: Ontario Public Service Employees Union (Applicant) v. Lynwood Hall Children’s Centre (Res- 
pondent) 


Unit #1: “all employees of the respondent in Hamilton, Ontario, save and except supervisors, persons above 
the rank of supervisor, office and clerical employees and employees regularly employed for not more than 24 
hours per week”’ (23 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


Unit #2: “all employees of the respondent in Hamilton, Ontario, regularly employed for not more than 24 
hours per week, save and except supervisors, persons above the rank of supervisor, office and clerical employ- 
ees” (22 employees in unit) (Having regard to the agreement of the parties) (Clarity Note) 


2173-86-R: Service Employees Union, Local 478 (Applicant) v. Northern Communications Services Ltd. 
(Respondent) 


Unit: “all employees of the respondent in Sudbury, save and except supervisors, persons above the rank of 
supervisors, sales, office and warehouse personnel, equipment repair technicians, persons regularly employed 
for not more than twenty-four hours per week and students employed during the school vacation period” (18 
employees in unit) (Having regard to the agreement of the parties) 


2214-86-R: Local Union #473, Sheet Metal Workers’ International Association (Applicant) v. Sun Ventilat- 
ing Co. Ltd. (Respondent) 


Unit #1: “all journeymen sheet metal workers and registered sheet metal apprentices in the employ of the 
respondent in the industrial, commercial and institutional sector of the construction industry in the Province 
of Ontario, save and except non-working foremen and persons above the rank of non-working foreman” (4 
employees in unit) 


Unit #2: “all journeymen sheet metal workers and registered sheet metal apprentices in the employ of the 
respondent in the Counties of Oxford, Perth, Huron, Middlesex, Bruce, and Elgin, excluding the industrial, 
commercial and institutional sector, save and excluding non-working foremen and persons above the rank of 
non-working foreman” (4 employees in unit) 


2217-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Globfin Develop- 
ments Limited (Respondent) 


Unit #1: “all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario, save and except non-working foremen 
and persons above the rank of non-working foreman” (4 employees in unit) 
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Unit #2: “all construction labourers in the employ of the respondent in the County of Simcoe and the District 
Municipality of Muskoka, excluding the industrial, commercial and institutional sector, save and except non- 
working foremen and persons above the rank of non-working foreman”’ (4 employees in unit) 


Bargaining Agents Certified Subsequent to a Pre-Hearing Vote 


2434-85-R: Ontario Secondary School Teachers’ Federation (Applicant) v. The Simcoe County Board of Edu- 
cation (Respondent) v. Association des Enseignants et Enseignants Suppleants de Simcoe Secondaire (Objec- 
tors) 


Unit: “all occasional teachers employed by the respondent in its secondary schools in the County of Simcoe, 
save and except occasional teachers employed by the respondent in its secondary schools in classes where 
francais is the language of instruction in accordance with part XI of the Education Act and employees in bar- 
gaining units for which any trade union held bargaining rights on January 6, 1986” (235 employees in unit) 
(Having regard to the agreement of the parties) 


Number of names of persons on revised voters’ list 160 
Number of persons who cast ballots 115 

Number of spoiled ballots 

Number of ballots marked in favour of applicant 91 
Number of ballots marked against applicant 15 


Ballots segregated and not counted 
Bargaining Agents Certified Subsequent to a Post-Hearing Vote 


0256-85-R: Ontario Public School Teachers’ Federation (Applicant) v. The Carleton Board of Education 
(Respondent) 


Unit: “all occasional teachers employed by the respondent in its elementary panel in the Regional Municipal- 
ity of Ottawa-Carleton, save and except employees in bargaining units for which any trade union held bar- 
gaining rights as of May 1, 1985” (460 employees in unit) (Clarity Note) 


Number of names of persons on revised voters’ list 459 
Number of persons who cast ballots 282 

Number of spoiled ballots 6 
Number of ballots marked in favour of applicant 252 
Number of ballots marked against applicant 24 


1761-86-R: Labourers’ International Union of North America, Local 506 (Applicant) v. Panex Show Services 
Ltd. (Respondent) v. Carpenters’ District Council of Toronto and Vicinity on behalf of Locals 27 and 1304, 
United Brotherhood of Carpenters and Joiners of America (Intervener) 


Unit: “all employees of the respondent in the Municipality of Metropolitan Toronto, save and except fore- 
men, persons above the rank of foreman, office and clerical staff and employees in bargaining units for which 
any trade union held bargaining rights as of September 18, 1986, being the date of application, except the bar- 
gaining unit described in the certificate issued by the Board to the intervener on February 20, 1984” (9 
employees in unit) 


Number of names of persons on revised voters’ list 10 
Number of persons who cast ballots 10 

Number of ballots excluding segregated ballots cast by persons whose names 

appear on voters’ list 9 

Number of segregated ballots cast by persons whose names appear on voters’ 

list 1 


lon) 


Number of ballots marked in favour of applicant 
Number of ballots marked in favour of intervener 4 
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Applications for Certification Dismissed Without Vote 


1385-85-R: Labourers’ International Union of North America, Local 491 (Applicant) v. Klimack Construction 
Limited (Respondent) v. Group of Employees (Objectors) (25 employees in unit) 


1774-86-R: Labourers’ International Union of North America, Local 607 (Applicant) v. Copper Cliff Mechan- 
ical Contractors Ltd. (Respondent) (29 employees in unit) 


1806-86-R: International Union of Operating Engineers, Local 793 (Applicant) v. Dominion Mechanical Con- 
tractors Inc. (Respondent) (3 employees in unit) 


1819-86-R: United Headwear, Optical and Allied Workers Union of Canada, Local 4 (Applicant) v. Plastic 
Contact Lens Company (Canada) Ltd. (Respondent) (26 employees in unit) 


1833-86-R: Ontario Nurses’ Association (Applicant) v. Women’s College Hospital (Respondent) (232 
employees in unit) 


1895-86-R: Canadian Union of Postal Workers (Applicant) v. JMP Maintenance Ltd. (Respondent) (17 
employees in unit) 


Unit #1: (See Bargaining Agents Certified Without Vote) 


1896-86-R: Ontario Public School Teachers’ Federation (Applicant) v. The Ottawa Board of Education (Res- 
pondent) (547 employees in unit) 


2059-86-R: Labourers’ International Union of North America, Local 183 (Applicant) v. Greenwin Property 
Management (as agent for) Kiplinvest Corporation (Respondent) (3 employees in unit) 


2073-86-R: United Plant Guard Workers of America, Local 1962 (Applicant) v. National Protective Services 
Ltd. (Respondent) (240 employees in unit) 


2103-86-R: Communications and Electrical Workers of Canada (Applicant) v. Holophane Division, Manville 
Canada Inc. (Respondent) v. Group of Employees (Objectors) (36 employees in unit) 


2144-86-R: Canadian Union of Public Employees (Applicant) v. Corporation of the County of Perth (Respon- 
dent) (12 employees in unit) 


Applications for Certification Dismissed Subsequent to a Post-Hearing Vote 


0809-86-R: Laundry and Linen Drivers and Industrial Workers Union, Teamsters Local 847, affiliated with 
the International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of America (Appli- 
cant) v. Walker Atlantic Glass Ltd. (Respondent) v. Group of Employees (Objectors) 


Unit: “all employees of the respondent at 175 Commander Boulevard, Scarborough, Ontario, save and 
except a supervisor, persons above the rank of supervisor, office clerical and sales staff, persons regularly 
employed for not more than twenty-four hours per week and students employed during the school vacation 
period” (91 employees in unit) 


Number of names of persons on revised voters’ list 86 
Number of persons who cast ballots 82 

Number of ballots excluding segregated ballots cast by persons whose names 

appear on voters’ list 81 

Number of segregated ballots cast by persons whose names appear on voters’ 

list 4 

Number of segregated ballots cast by persons whose names do not appear on 

voters’ list 1 

Number of ballots marked in favour of applicant 36 
Number of ballots marked against applicant 41 
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Ballots segregated and not counted > 


0847-86-R: Raymond Bussink (Applicant) v. United Food & Commercial Workers International Union, 
Local 617P (Respondent) 


Unit: ‘“‘all employees of the respondent in the plant, save and except supervisors, persons above the rank of 
supervisor, office and sales staff, persons regularly employed for not more than 24 hours per week and stu- 
dents employed during the school vacation periods” (4 employees in unit) 


Number of names of persons on list as originally prepared by employer 5 
Number of persons who cast ballots > 

Number of ballots marked in favour of respondent 0 
Number of ballots marked against respondent ) 


0907-86-R: Labourers’ International Union of North America, Local 493 (Applicant) v. Mayco Homes North 
Bay Ltd. (Respondent) 


Unit: “‘all construction labourers in the employ of the respondent in the industrial, commercial and institu- 
tional sector of the construction industry in the Province of Ontario and all construction labourers in the 
employ of the respondent in all other sectors within a radius of 33 kilometers (approximately 20 miles) of the 
North Bay post office, save and except non-working foremen and persons above the rank of non-working 
foreman” (6 employees in unit) 


Number of names of persons on revised voters’ list 12 
Number of persons who cast ballots 11 

Number of ballots marked in favour of applicant 2 
Number of ballots marked against applicant 9 


Applications for Certification Withdrawn 


1883-86-R: Labourers’ International Union of North America, Local 607 (Applicant) v. Clara Industrial Ser- 
vices Ltd. (Respondent) 


2031-86-R: United Steelworkers of America (Applicant) v. Renfrew Tape Ltd. (Respondent) 


2088-86-R: Service Employees International Union, Local 204, affiliated with the S.E.I.U., AFL-CIO-CLC 
(Applicant) v. Concorde Maintenance Ltd. (Respondent) 


2099-86-R: Ontario Nurses’ Association (Applicant) v. Richmond Nursing Home (Respondent) 


2156-86-R: Employees’ Committee Seeburn Metal Products Beaverton Division (Applicant) v. Seeburn Metal 
Products Ltd. (Respondent) 


2242-86-R: United Steelworkers of America (Applicant) v. Doug McCallum the Mover Ltd. (Respondent) 


2246-86-R: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. Sera 
Construction Ltd. (Respondent) 


APPLICATIONS FOR FIRST CONTRACT ARBITRATION 


2140-86-R: United Steelworkers of America (Applicant) v. G.K.L. Industries Limited (Respondent) 
(Withdrawn) 


APPLICATIONS FOR DECLARATION OF RELATED EMPLOYER 


1751-86-R: Health, Office & Professional Employees, Division of Local 206, Retail, Commercial & Industrial 
Union, Chartered by the United Food & Commercial Workers International Union (Applicant) v. Preston 
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Springs Gardens Retirement home, and Milbrun Holdings Limited, and Deem Management Services Lim- 
ited, and 566625 Ontario Ltd. c.o.b. as Madison Management (Respondents) (Withdrawn) 


2550-86-R: United Brotherhood of Carpenters and Joiners of America, Carpenters District Council of 
Toronto and Vicinity (Applicant) v. Colt Contracting Company Limited and Pony Construction Management 
Limited (Respondents) (Granted) 


0681-86-R: Teamsters Local Union No. 230, Ready Mix Building Supply, Hydro & Construction Drivers, 
Warehousemen and Helpers (Applicant) v. Millwork & Building Supplies Limited, R & R Insulators Limited 
(Respondents) (Dismissed) 


1474-86-R: Carpenters District Council of Toronto and Vicinity on behalf of Local 27, United Brotherhood of 
Carpenters and Joiners of America (Applicant) v. Umacs Construction Limited, Umacs of Canada Inc., 
Umacs Erectors Ltd., P.A. Scaffolding Inc., Aluma Systems Ltd., Aluma Systems Corp., Aluma Systems 
Incorporated and All-Scaff Inc. (Respondents) (Granted) 


1596-86-R: United Brotherhood of Carpenters and Joiners of America, Local 2041 (Applicant) v. Ron Aube, 
Ron Aube General Contracting, Trans Canada Painters Inc., 132644 Canada Limited and Canada Ltd. 1604- 
83 (Respondents) (Granted) 


SALE OF A BUSINESS 


2550-84-R: United Brotherhood of Carpenters and Joiners of America, Carpenters District Council of 
Toronto and Vicinity (Applicant) v. Colt Contracting Company Limited and Pony Construction Management 
Limited (Respondents) (Dismissed) 


1799-85-R: United Food & Commercial Workers International Union, Local 409 (Applicant) v. Canada Safe- 
way Limited and Current River Foods Ltd. (Respondent) v. Group of Employees (Objectors) (Granted) 


2866-85-R: United Food & Commercial Workers International Union, Locals 175 & 633 (Applicants) v. New 
Dominion Stores Inc. and The Great Atlantic & Pacific Company of Canada Limited (Respondents) v. 
Retail, Wholesale & Department Store Union, Local 528 (Intervener) (Granted) 


2867-85-R; 2868-85-R; 3067-85-R; 0882-86-R: United Food & Commercial Workers International Union, 
Locals 175 & 633 (Applicants) v. New Dominion Stores Inc. and The Great Atlantic & Pacific Company of 
Canada Limited (Respondents) v. Retail, Wholesale & Department Store Union, Local 414 AFL-CIO-CLC 
(Intervener) (Granted) 


0681-86-R: Teamsters Local Union No. 230, Ready Mix Building Supply, Hydro & Construction Drivers, 
Warehousemen and Helpers (Applicant) v. Millwork & Building Supplies Limited, R & R Insulators Limited 
(Respondents) (Dismissed) 


1754-86-R: Retail, Wholesale and Department Store Union and its Local 448 (Applicant) v. 484826 Limited 
(known as the Clifton Arms Hotel) (Respondent) (Withdrawn) 


1817-86-R: Operative Plasterers’ & Cement Masons’ International Association of Canada & the United 
States, Local 598 (Applicant) v. Yorkview Concrete Finishing Ltd., 662694 Ontario Limited c.o.b. as Viceroy 
Concrete Finishing (Applicant) (Granted) 


APPLICATIONS FOR DECLARATION TERMINATING BARGAINING 
RIGHTS 


1436-86-R: Cindy Gallagher (Applicant) v. United Food & Commercial Workers International Union (Local 
175) (Respondent) v. Boucher’s Amherstview Supermarket (Intervener) (Dismissed) 
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1638-86-R: Joan Sharrow (Applicant) v. Service Employees Union, Local 210, affiliated with Service Employ- 
ees International Union (Respondent) v. Lapointe-Fisher Nursing Home Ltd. (Intervener) (Withdrawn) 


1801-86-R: Harry Williams (Applicant) v. Service Employees Union, Local 183 (Respondent) v. Gardiner’s 
Supermarket Limited (Intervener) (Granted) 


1983-86-R: Employees of the Corporation of the Town of Keewatin, Public Works & Sewer & Water Divi- 
sions (Applicant) v. Teamsters Union Local 990, affiliated with the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America (Respondent) (Withdrawn) 


1986-86-R: Adelaide Ricketts and Gertrude Jones, on behalf of all employees of Perma Foam Limited who 
wish to terminate the bargaining rights (Applicants) v. Amalgamated Clothing & Textile Workers Union 
(Respondent) v. Perma Foam Limited (Intervener) (Withdrawn) 


2087-86-R: Douglas Gustafson (Applicant) v. Labourers’ International Union, Local 183 (Respondent) v. 
Mayhurst Realty Limited (Intervener) (Withdrawn) 


APPLICATIONS FOR DECLARATION OF UNLAWFUL STRIKE 


2223-86-U: Camco Inc. (Applicant) v. United Electrical, Radio & Machine Workers of Canada, Local 550 
(the ‘Union’), Gordon Waddell, et al. (Respondents) (Granted) 


COMPLAINTS OF UNFAIR LABOUR PRACTICE 


1550-85-U: William James Tearse (Complainant) v. Canadian Union of Public Employees Local No. 2497 and 
Dixon Hall (Respondents) (Dismissed) 


2285-85-U: Paul Drisdelle (Complainant) v. C.U.P.E. Local No. 43 (Respondent) v. The Municipality of 
Metropolitan Toronto (Intervener) (Dismissed) 


2442-85-U: Tony Medeiros and Joe DaCosta (Complainant) v. Canadian Union of Public Employees and its 
Local 1479 (Respondent) v. Frontenac-Lennox & Addington County Roman Catholic Separate School Board 
(Intervener) (Dismissed) 


3181-85-U: Patty Konkle (Complainant) v. Tridon Employees’ Union (Respondent) (Dismissed) 


0506-86-U: The International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and 
Helpers, Lodge 128 (Complainant) v. Teledyne Industries Canada Limited (Respondent) (Withdrawn) 


0512-86-U: Ontario Nurses’ Association (Complainant) v. Ottawa Civic Hospital and Ontario Hospital Asso- 
ciation (Respondent) (Withdrawn) 


0570-86-U: The International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and 
Helpers, Lodge 128 (Complainant) v. Teledyne Industries Canada Limited (Respondent) (Withdrawn) 





0647-86-U; 0660-86-U: Canadian Union of Public Employees (Complainant) v. Long Island Day Care Centre 
Incorporated (Respondent) (Withdrawn) 


0792-86-U: Fiona D. Grose (Complainant) v. York University Staff Association (YUSA) (Respondent) 
(Withdrawn) 


1324-86-U: Retail, Wholesale & Department Store Union, Local 414 (Complainant) v. A. L. Brooks Limited 
and Mr. Ziggy Trofimczuk (Respondents) (Withdrawn) 


1345-86-U: William Smith (Complainant) v. The Hamilton Spectator (Respondent) v. Graphic Communica- 
tions International Union, Local 669 (Intervener) (Dismissed) 
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1427-86-U: James Clarke, Norman Davidson, Al Forsyth, Barry Fraser, Terry Fraser, Gerry Maloney (Com- 
plainants) v. International Brotherhood of Electrical Workers, International Brotherhood of Electrical Work- 
ers Local 105, K.G. Rose, P. Dillon, T. Beattie, Jaddco Anderson Ltd. and The Hamilton Electrical Contrac- 
tors Association (Respondents) (Dismissed) 


1473-86-U: Brewery, Malt & Soft Drink Workers, Local 304 (Complainant) v. Fortier Beverages Limited 
(Respondent) (Withdrawn) 


1505-86-U: Textile Processors, Service Trades, Health Care, Professional and Technical Employees Interna- 
tional Union, Local 351 (Complainant) v. The Westin Hotel (Respondent) (Withdrawn) 


1637-86-U: Joan Sharrow (Complainant) v. Service Employees Union, Local 210, affiliated with Service 
Employees International Union (Respondent) v. Lapointe-Fisher Nursing Home Ltd. (Intervener) 
(Withdrawn) 


1654-86-U: Labourers’ International Union of North America, Local 183 (Complainant) v. Jane Wilson Tow- 
ers Limited (Respondent) (Withdrawn) 


1680-86-U: United Food & Commercial Workers’ International Union (Complainant) v. Faculty Club of 
McMaster University (Respondent) (Withdrawn) 


1704-86-U: David Highmore (Complainant) v. United Association of Plumbing & Pipe Fitting Ind. (Respon- 
dent) (Withdrawn) 


1707-86-U: Mike Joffe (Complainant) v. Local 353, I.B.E.W. (Respondent) (Withdrawn) 


1753-86-U: Service Employees Union Local 478 (Complainant) v. Lajambe Forest Products Limited (Respon- 
dent) (Withdrawn) 


1769-86-U: Labourers’ International Union of North America, Local 183 (Complainant) v. Olympia & York 
Developments Limited (Respondent) (Withdrawn) 


1830-86-U: Retail, Wholesale & Department Store Union, AFL-CIO-CLC (Complainant) v. Sunkist Fruit 
Markets, Toronto Ltd. (Respondent) (Withdrawn) 


1877-86-U: Christian Labour Association of Canada (Complainant) v. Maplehurst Hospital Ltd. (Respon- 
dent) (Withdrawn) 


1892-86-U: The Ontario Public Service Employee’s Union (Complainant) v. Cochrane Temiskaming 
Resource Centre (Respondent) (Withdrawn) 


1929-86-U: United Food & Commercial Workers International Union, Local 1000A (Complainant) v. Sears 
Canada Inc. (Respondents) (Withdrawn) 


1941-86-U: Ontario Nurses’ Association (Complainant) v. Notre-Dame Hospital (Respondent) (Withdrawn) 


1948-86-U: Clifford Hudspith (Complainant) v. National Union of Provincial Government Employees (Res- 
pondent) (Withdrawn) 


1951-86-U: Sonya Beddows (Complainant) v. United Auto Workers Union Local 1285 (Respondent) 
(Withdrawn) 


1952-86-U: Marion Johnson (Complainant) v. United Steelworkers of America (Respondent) (Withdrawn) 


1963-86-U: Donald E. Berry (Complainant) v. Allan Earnshaw (Brewer’s Retail) (Respondent) (Dismissed) 
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1979-86-U: Larry Fraser (Complainant) v. Teamsters Local 1247, Chemical, Energy and Allied Workers (Res- 
pondent) v. Victory Soya Mills, Division of Central Soya of Canada Ltd. (Intervener) (Withdrawn) 


1985-86-U: Ronald A. Puttock (Complainant) v. Claude Cournoyer (Respondent) (Withdrawn) 


2018-86-U: Hotel Employees & Restaurant Employees Union, Local 75 (Complainant) v. Bentley’s Plus Sea- 
food Restaurant (Respondent) (Withdrawn) 


2019-86-U: Laundry & Linen Drivers & Industrial Workers, Local 847, affiliated with the International Broth- 
erhood of Teamsters, Chauffeurs, Warehousemen & Helpers of America (Complainant) v. Easy Enterprises 
(Respondent) (Withdrawn) 


2041-86-U: Labourers’ International Union of North America, Local 597 (Complainant) v. Milburn Interior 
Contracting (Respondent) (Withdrawn) 


2050-86-U: Fernando Monteiro (Complainant) v. United Food & Commercial Workers International Union, 
Local 709-3 (Respondent) (Withdrawn) 


2063-86-U: London & District Service Workers’ Union, Local 220 (Complainant) v. Maplewood Nursing 
Home (Respondent) (Withdrawn) 


2068-86-U; 2069-86-U: Doris Dorion (Complainant) v. Independent Canadian Steelworkers’ Union, Local 104 
(Respondent) (Withdrawn) 


2070-86-U: Elizabeth Pilon (Complainant) v. Independent Canadian Steelworkers’ Union, Local 104 (Res- 
pondent) (Withdrawn) 


2075-86-U: Mr. Brian Patriquin (Complainant) v. Hotel Employees Restaurant Employees (Local 75) (Res- 
pondent) (Withdrawn) 


2119-86-U: Local 280 of the International Beverage Dispensers’ & Bartenders’ Union of the Hotel & Restau- 
rant Employees, & Bartenders’ International Union (Complainant) v. Jay Jay’s Tavern (Respondent) 
(Withdrawn) 


2126-86-U: Margaret Beauchamp (Complainant) v. Maria Wysocki, Donna Conrad and Ontario Public Ser- 
vice Employee’s Union (Respondents) (Withdrawn) 


2154-86-U: United Food & Commercial Workers, Local 206, chartered by the United Food & Commercial 
Workers International Union (Complainant) v. Herman Miller Canada, Inc. (Respondent) (Withdrawn) 


2181-86-U: Dennis Woodman (Complainant) v. Retail, Wholesale & Department Store Union, Local 414 
(Respondent) (Withdrawn) 





2185-86-U: Ontario Public Service Employee’s Union (Complainant) v. Encare, A Division of Beaver Foods 
Ltd. (Respondent) (Withdrawn) 


2193-86-U: Teamsters Local Union No. 230, Ready Mix, Building Supply, Hydro & Construction Drivers, 
Warehousemen & Helpers, affiliated with the International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen & Helpers of America (Complainant) v. Carp Concrete Limited (Respondent) (Withdrawn) 


2194-86-U: Lumber & Sawmill Workers’ Union, Local 2693 of the United Brotherhood of Carpenters & Join- 
ers of America (Complainant) v. Spoljarich Contracting Ltd. (Respondent) (Withdrawn) 


2283-86-U: Local 1227 of the United Food & Commercial Workers International Union AFL-CIO-CLC 
(Complainant) v. F. W. Fearman Company Limited (Respondent) (Withdrawn) 


302 


JURISDICTIONAL DISPUTES 
1484-86-JD: The International Brotherhood of Painters & Allied Trades, Local 1795 (Complainant) v. J.C. 


Moag Co. Ltd., and United Brotherhood of Carpenters & Joiners of America Local 785 (Respondents) 
(Withdrawn) 


APPLICATIONS FOR DETERMINATION OF EMPLOYEE STATUS 


1346-86-M: The Regional Municipality of Ottawa-Carleton (Applicant) v. C.U.P.E., Local 503 (Respondent) 
(Withdrawn) (Having regard to the agreement of the parties) 


1734-86-M: The Association of Allied Health Professionals: Ontario (Applicant) v. The Salvation Army 
Grace General Hospital (Respondent) (Dismissed) 


COMPLAINTS UNDER THE OCCUPATIONAL HEALTH AND SAFETY ACT 
0947-86-OH: David Kerr (Complainant) v. G.K.L. Industries Limited (Respondent) (Withdrawn) 
1571-86-OH: Keith Morris (Complainant) v. WFLTD (Respondent) (Withdrawn) 

1968-86-OH: John G. Leger (Complainant) v. Resco Chemicals & Colors Ltd. (Respondent) (Dismissed) 


1984-86-OH: Raymond Doucette (Complainant) v. Schenectady Chemicals (Re: Syd Saunders) (Respondent) 
(Withdrawn) 


1990-86-OH: Gurdeep Murker (Complainant) v. Mond Ind. (1983) Ltd. (Respondent) (Dismissed) 


1991-86-OH: Maureen Mary Watt (Complainant) v. The Excelsior Life Insurance Company (Respondent) 
(Dismissed) 


1992-86-OH: Joe Lewis (Complainant) v. Ford Motor Co. Management (Respondent) (Withdrawn) 
2021-86-OH: Ivana Varrasso (Complainant) v. Waterline Products Co. Limited (Respondent) (Withdrawn) 


2037-86-OH: Canadian Union of Public Employees (Complainant) v. Corporation of the City of Thunder Bay 
(Respondent) (Withdrawn) 


2293-86-OH: Gloria Phillips (Complainant) v. Van Dresser Limited (Respondent) (Withdrawn) 


CONSTRUCTION INDUSTRY GRIEVANCES 


0470-85-M: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Attica Invest- 
ments Inc. c.o.b. as Fairbank Carpentry and E & R Carpentry Inc. (Respondent) (Dismissed) 


2853-85-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Frank Plastina 
Investments Limited, Sherwood Village Homes Inc. c.o.b. under the firm name and style of Grand Valley 
Homes (Respondents) (Granted) 


0272-86-M: United Brotherhood of Carpenters & Joiners of America, Local 1316 (Applicant) v. Drycoustic 
Construction Limited (Respondent) (Granted) 


0302-86-M: Labourers’ International Union of North America, Local 1089 (Applicant) v. Area Construction 
Inc. (Respondent) (Withdrawn) 
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0571-86-U: The International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers & 
Helpers, Lodge 128 (Applicant) v. Teledyne Industries Canada Limited (Respondent) (Withdrawn) 


0608-86-M: Labourers’ International Union of North America, Local 247 (Applicant) v. M. Sullivan and Son 
(Respondent) (Withdrawn) 


1551-86-M: International Brotherhood of Electrical Workers, Local Union 353 (Applicant) v. Yorkview Elec- 
tric Co. Ltd. (Respondent) (Granted) 


1611-86-M: Ontario Council of the International Brotherhood of Painters & Allied Trades and International 
Brotherhood of Painters & Allied Trades, Local 205 (Applicant) v. Maurice’s Industrial & Commercial Sand- 
blasting & Painting Contractors (Respondent) (Granted) 


1651-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. Phoenix 
Contractors, Division of 495087 Ontario Ltd. (Respondent) (Granted) 


1677-86-M: Ontario Provincial Conference of the International Union of Bricklayers & Allied Craftsmen and 
Local 7 Canada (Applicants) v. De Marinis (DMA) Incorporated (Respondent) (Granted) 


1679-86-M: The United Association of Journeymen & Apprentices of the Plumbing & Pipe Fitting Industry of 
the United States & Canada, Local Union 463 (Applicant) v. Ontario Hydro (Respondent) (Withdrawn) 


1692-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. A. 
MacKenzie & Associates Inc. (Respondent) (Granted) (Having regard to the agreement of the parties) 


1722-86-M: Quality Control Council of Canada (Applicant) v. Accuspec Testing Limited (Respondent) 
(Granted) 


1771-86-M: The United Association of Journeymen & Apprentices of the Plumbing & Pipe Fitting Industry of 
the United States & Canada, Local Union 463 (Applicant) v. Metro Mechanical Ltd. (Respondent) 
(Withdrawn) 


1936-86-M: United Association of Journeymen & Apprentices of the Plumbing & Pipefitting Industry of the 
United States & Canada, Local Union 463 (Applicant) v. E.S. Fox Limited (Respondent) (Withdrawn) 


1960-86-M: Ontario Sheet Metal Workers’ Conference and Sheet Metal Workers’ International Association, 
Local 504 (Applicants) v. Biscombe Enterprises Limited (Respondent) (Withdrawn) 


1997-86-M: Labourers’ International Union of North America, Local 506 (Applicant) v. D’Orazio Excavating 
Contractors Ltd. (Respondent) (Granted) 


2054-86-M: Sheet Metal Workers International Association, Local 537 (Applicant) v. Helmut Mueller (Res- 
pondent) (Dismissed) 


2076-86-M: Resilient Floorworkers, Local Union 2965 (Applicant) v. Enka Contracting (Respondent) 
(Granted) 


2077-86-M: Quality Control Council of Canada (Applicant) v. Canada West Inspection Services Ltd. (Res- 
pondent) (Withdrawn) 


2080-86-M: Labourers’ International Union of North America, Local 1059 (Applicant) v. Co-Fo Concrete 
Forming Construction Limited (Respondent) (Granted) 


2086-86-M: Ontario Provincial Conference of The International Union of Bricklayers & Allied Craftsmen & 
Local 29 (Applicant) v. L.T.A. Masonry Ltd. (Respondent) (Granted) 
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2093-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Loser- 
eit Sales & Services Limited (Respondent) (Withdrawn) 


2094-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Loser- 
eit Sales & Services Limited (Respondent) (Granted) 


2095-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Helmut 
Kruschat Construction (Respondent) (Withdrawn) 


2113-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Crest 
Drywall & Acoustics (Respondent) (Withdrawn) 


2114-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Dry- 
coustics Construction Ltd. (Respondent) (Withdrawn) 


2116-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Alpine 
Acoustics & Drywall (Respondent) (Granted) 


2117-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Artek 
Design Consultants & Concepteurs (Respondent) (Withdrawn) 


2120-86-M: Ontario Provincial Conference of The International Union of Bricklayers & Allied Craftsmen & 
Local 7 (Applicant) v. Ottawa Carleton Masonry C. Ltd. (Respondent) (Granted) 


2121-86-M: Ontario Provincial Conference of The International Union of Bricklayers & Allied Craftsmen & 
Local 7 (Applicant) v. S. Furtner Masonry (Respondent) (Granted) 


2122-86-M: Ontario Provincial Conference of The International Union of Bricklayers & Allied Craftsmen & 
Local 7 (Applicant) v. Joe Arban Contractor Ltd. (Respondent) (Granted) 


2127-86-M: Drywall, Acoustic, Lathing & Insulation Local 675 of The United Brotherhood of Carpenters & 
Joiners of America (Applicant) v. M.K. Drywall Ltd. (Respondent) (Granted) 


2130-86-M: International Association of Bridge, Structural & Ornamental Iron Workers, Local 700 (Appli- 
cant) v. Ellis-Don Limited (Respondent) (Granted) 


2137-86-M: IBEW Construction Council of Ontario Local Union 733 (Applicant) v. McAllister Electric (Res- 
pondent) (Granted) 


2148-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Sipico 
Drywall Inc. (Respondent) (Withdrawn) 


2149-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Spring 
Plastering Ltd. (Respondent) (Withdrawn) 


2151-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Topaz 
Construction & Renovation (Respondent) (Withdrawn) 


2155-86-M: The Ontario Provincial Conference of the International Union of Bricklayers & Allied Craftsmen 
(Applicant) v. Rome Construction Limited (Respondent) (Granted) 


2164-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Car- 
wood Store Fixtures Limited (Respondent) (Granted) 


2165-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. The 
Northlight Studio Limited (Respondent) (Withdrawn) 
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2166-86-M: United Brotherhood of Carpenters and Joiners of America, Local Union 785 (Applicant) v. J. H. 
Young & Sons Limited (Respondent) (Withdrawn) 


2167-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. Can 
Trim Limited (Respondent) (Withdrawn) 


2168-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 785 (Applicant) v. James 
Pollock Interior & Wall Ceiling Systems Limited (Respondent) (Withdrawn) 


2183-86-M: United Brotherhood of Carpenters & Joiners of America, Local Union 27 (Applicant) v. Anthes 
Equipment Limited (Respondent) (Withdrawn) 


2186-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Lucy Construction 
Ltd. (Respondent) (Withdrawn) 


2189-86-M: International Union of Operating Engineers, Local 793 (Applicant) v. Bennett Paving & Materi- 
als Ltd. (Respondent) (Withdrawn) 


2190-86-M: United Brotherhood of Carpenters & Joiners of America, Local 494 (Applicant) v. Northland 
Store Fixturing Inc. (Respondent) (Granted) 


2199-86-M: International Union of Operating Engineers, Local 793 (Applicant) v. Leader Structures (Ontar- 
io) (1980) Ltd. (Respondent) (Withdrawn) 


2200-86-M: International Union of Operating Engineers, Local 793 (Applicant) v. Jan Peters Ltd. (Respon- 
dent) (Granted) 


2234-86-M: International Union of Operating Engineers, Local 793 (Applicant) v. Orion Forming Limited 
(Respondent) (Withdrawn) 


2252-86-M: United Brotherhood of Carpenters & Joiners of America, Local 27 (Applicant) v. Mastrantonio 
Construction Limited and Holiday Carpentry Limited (Respondents) (Withdrawn) 


2260-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Kalabria Gen. Cont. 
Ltd. (Respondent) (Withdrawn) 


2289-86-M: Labourers’ International Union of North America, Local 1059 (Applicant) v. Dafoe Floor (Lon- 
don) Limited (Respondent) (Withdrawn) 


2305-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. Pachino Construction 
Co. Ltd. (Respondent) (Withdrawn) 


2327-86-M: Labourers’ International Union of North America, Local 183 (Applicant) v. A. Valente Cont. 
Co. Ltd. (Respondent) (Withdrawn) 


APPLICATIONS FOR RECONSIDERATION OF BOARD’S DECISION 


1365-86-M; 1502-86-M: A council of trade union acting as the representative and agent of Teamsters’ Local 
Union 230 and Labourers’ International Union of North America, Local 183 (Applicants) v. Man-Co Con- 
struction Limited (Respondent) (Granted) 
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CASES REPORTED 1986 


Abitibi-Price Inc.; Re U.A., Local 628; Re Local Union 1565-I.B.E.W.; Re C.P.U., Locals 67, 
40, 32, 109, 20, 132, 134, 133, 239, 249; Re International Association of Machinists and Aero- 
RPAcceWOLKerseLnundercbay Od gel 20). en. see eden seceremaccnt oem masts wuocecestoe dace ss (Dec.) 


Allan G. Cook Limited; Re International Union of Operating Engineers, Local 793; Re Group of 
EEC scon cedar ane ncs see caadeceai act et eset Aer ee nCr ONSG ir Se eae Raabe a aaa era cee (Sept.) 


Arlington Crane Service Limited; Re International Union of Operating Engineers, 
ILCGAll TOS onoesoudeadosaeonednabsencedaeatansaiidedcemunadio deste tianaaBnehoGAgeSnbcr ia tenennan re nA grea teee (Apr.) 


Armbro Materials and Construction Limited and Labourers Union, Local 183; Re U.A., Local 
599; Re International Union of Operating Engineers, Local 793; Re Metropolitan Toronto Sewer 
anduwatermain ContractorssAssociation sie cesencce acta caseae sents cunaceniiante stan setwcesacoesssesereee (May) 


See rl An Can Re GrouplOfEMployees -n.cecccencsccscnencmotedceseeccsmacuven doses sce coeceereeeest (Aug.) 
Aurora Steel Service Limited; Re United Steelworkers of America; Re Group of 

IE TDIOVEES ereseaccmenscaceece case Sec cenate cocetie ae ieee in sa seca aiontclsstisecaounemolne nacvemeSecsecsdoslenaneit ts (Mar. ) 
Beckett Elevator Limited; Re International Union of Elevator Constructors, Local 50 ...... (Nov.) 
Belkinvine:wke Ganadiani Paperworkers Union euncaeiee se eaaee cree ecmeeens secee eter ctee ccs (Aug.) 


Bell Air Conditioning Inc.; Re Sheet Metal Workers International Association, Local 47... (Feb.) 


Belleville Plaza; Re Craig Scurr; Re Service Employees Union, Local 183; Re Group of 


HTT D LOY CCS semen eset ae ale eee ee are te on eal aatletla abe wrvtere we Rurpreats miele lo etoet ot ve wee reenter oete (Sept.) 
Belmont Plastering Company, Ben Plastering Limited c.o.b. as,; Re Carpenters Union, 

Leger ll TES: od oncbooonbaan daudocodeouctidecbassonde oOSee GOS soUBOsOReDcoOaean oan Ga Mea OneAcREnRen eS ase ets eentn: (May) 
Berlinguette, Maurice etal-ke ieabourers Union, Local 1036......c.-0+.sesseseecs see cece eres (Feb.) 
Best Form Brassiere Canada Inc.; Re Teamsters Union, Local 91 ...............cecccceceeeeeeeeees (Jan.) 


Brantcoi@onstrictions RevcabourerssWnions ocalulOSOReanessesssess teaser cecaessoeeenectanens (Jan.) 
Brant County Board of Education; Re Ontario Provincial Conference of the International Union 
GmbBricklayersiangsAtled Craftsmenvy. ne cece oreeaen re era ence eee eee nesses (Sept.) 
Brantwood Manor Nursing Homes Limited, Med + Experts Inc., Hallmark Housekeeping Ser- 
RES ULNIC CIAL IROs Ices Beer a ee Sh eres ee a lc ce eas Ge RON Or AE a ok SE We a SRO PTIE MER Moc SESE (Jan.) 
Brinovec, Mike; Re Sheet Metal Workers International Association Local 575 ................ (May) 


Burlington Northern Air Freight (Canada) Ltd.; Re Toronto Typographical Union, 
"CON RT cSt 300 dog econse con en esbanaetia 1500 Saaue AocOnGo so naan Gane OczCe ec ene Nncen iecC AT ReRnOn CRE ca ceeernn atc (Oct.) 


Burlington Northern Air Freight (Canada) Ltd.; Re Toronto Typographical Union, Local 91; Re 
RRACKMES CS Cree ceactieae oe nec rosin aetcsceccee eee ee nts eccen shee necule souseacusentadoes dese naercnedeuaesactsmen's (Dec.) 


Cambrian College of Applied Arts and Technology; Re O.P.S.E.U. .........cccseceeeeeeeene ees (Sept.) 
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Canada Safeway Limited and the Oshawa Foods Division of the Oshawa Group Limited; Re 
U.F:G. ws Local(206/and Wocall 486 xo seq. crater renee ee eee oes eee ete teen cence oat (Mar.) 


Canada Safeway Limited and Current River Foods Ltd.; Re U.F.C.W., Local 409; Re Group of 
Employees. 5.csssc/stiieas soe norngeeasencts aie srdar cuneate eas teeesnoeciaseceent ott aeare tte. sees (Nov.) 


Canadian Pacific Hotels Limited (Red Oak Inn); Re Mike Tales et al; Re Hotel, Restaurant and 
Cafeteria Employees Union, Local 75; Re Group of Employees .................scseseeeeesee enone (Feb.) 


Canadian Pneumatic Control Contractors Association; Re The Ontario Pipe Trades Council of 
U.A. and U.A. and the Mechanical Contractors Association of Ontario...................0e008 (Feb.) 


Canadian Red Cross Blood Transfusion Service; Re The Canadian Red Cross Blood Transfusion 
Service: Employees; Association s.:cc1tierccasee eos es reece aoe ee eee eee ee eee eee (Apr.) 


Capricorn Acoustics & Drywall Ltd. and J & J Drywall & Painting, a division of Silver Cloud 
Construction Limited; Re United Brotherhood of Carpenters and Joiners of America, 
| Were) IPAS ike ator nrc hee prone tas on canoachhnorigthioobacdatcustoucd daccandot adore adecccncoundemsdanogascdc (Mar.) 


Cara Operations Limited and Hotel Employees, Restaurant Employees Union, Local 75 of the 
Hotel Employees, Restaurant Employees International Union A.F.L.-C.I.O. C.L.C. O.F.L.; Re 


Employees of Cara Operations Limited Flight Kitchens #1 and #2 Malton..................... (Aug.) 
Carleton Roman Catholic Separate School Board; Re Ontario Catholic Occasional Teachers’ 
ASSOCIATION a xacscaitenen saceentcnaa ees oar conc nce sect as aot e oes meee ne a acaa fe ae eeiae eae eee rea eer mereman (Sept.) 
Carlton Cards Ltd., C.P.U., Dieter Plautz et al.; Re Leslie A. Manders.................c0c0000: (Dec.) 
Chatham Concrete Forming, 407689 Ontario Limited c.o.b. as; Re Labourers’ Union, Local 625; 
Re Group. of Employees. i: ceic osiscoscontyssucnanenreseadeeeseerd wena-eaeuse abuse ear ee Meera eae (Apr.) 
City Plumbing (Kitchener) Limited; Re Richard Grandy; Re Ontario Pipe Trades Council of the 
WEA), Local 5270s) d pays soacranaatece tants amen econe barmtede senor at ate nec naea nce. cer ere eee eee (Sept.) 
Gody's Storestitd:: Re wheresa Russietiallessaccscroseoeseretoon eee eee ance ee aren eee (Feb.) 
ColibriiConstruction IncsgRe Labourersa OU nionwleocalin2/.seeteeece ee a eeenas eterna ee (May) 
Colibri Construction Incs*Re Labourers’ Untonwiocal 527 eartstee te eeeeeiere aueecnateree (July) 


Conference Cup Co. Ltd.; Re London and District Service Workers’ Union, Local 220; Re 
Groupiof Employees ccetcteteece ose eee ee Ce en eR ee ee eae (Jan.) 


Consbec Inc.; Re International Union of Operating Engineers, Local 793; Re Labourers’ Union, 
| Dore) eel Uy merrere ce coc cactree ecoceeeeren ceemce concoct earn odecias aicencansu nour doteseocesccapedasar (July) 


Cornwall Plastic Products, Warrington Products Inc., c.o.b. as; Re Textile Processors, Service 
Trades, Health Care, Professional and Technical Employees International Union, 


I 662) De Fo Nine eer eet aee i EA cl rR eS Ce GAR ScoLe ace nam aa cE oocUBas ScdoSontob abet (May) 
C.P. Fisheries Ltd., et al.; Re Great Lakes Fishermen and Allied Workers’ Union ........... (Nov.) 
Cradleship Creche of Metropolitan Toronto; Re O.P.S.E.U.; Re C.U.P.E. ...............0ee (Feb.) 


Custom Foam Specialities Limited; Re United Rubber, Cork, Linoleum and Plastic Workers of 
America, AFE-ClO-CEC Re GroupiofEmployeesee-... cea ert eee ene eae ce eee cere (Dec.) 


Custom Pharmaceuticals Ltd.; Re International Association of Machinists and Aerospace 
W OLK OLS oan secant amen vs shaniee eroeeeee acta etiam me re re ene See teem ee ects ee oe (Mar.) 
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597 
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D’ Alessandro, Luciano and Donato Marinaro; Re Labourers’ International Union of North 
memericas ocalwl0s9 andiRocco DJANdrea.sccc-.c2. tne sase oasecoes ces saseaca sete sunotewe ss iiateuee se (Aug.) 


Des Security Systems Corporation; Re London and District Service Workers’ Union, Local 220, 
SEPIELGE 7 a OA Cl (OF ©) Ur Ere IER caddbnanach ition saose crc ancnehconbedc Hs Uac bb ABR Be A SesmLicennarcrn (Nov.) 


Dewar Insulations Inc.; Re International Association of Heat and Frost Insulators and Asbestos 
Workers, Local 95, and The International Brotherhood of Painters and Allied Trades and 
Ontario Council of International Brotherhood of Painters and Allied Trades, 


MEOCA I MION ES Leas ae cro sisinsacesomelec cls ccie see mnssiies saiceewtante Wega ahs Sus sass eclantoanelduie ec sp deed auawaeledasinss (Oct.) 
Dicognito, Rocco et al.; Re Retail, Wholesale and Department Store Union, Local 414 et al. and 

MOMINION-StOres, Limited 's.cnenesenee ee eee eae eee Ete eC (July) 
MisneveDisplaycwe leabourers WMion local UG maenecikeiiesencrececiaaseiacteiecie eccentrics (Feb.) 
Dollo Bros. Food Market Limited; Re U.F.C.W.; Re Group of Employees ..................045 (Jan.) 
Dominion Paving Limited; Re Labourers’ Union, Local 183 ...............cccscceceeceeceeneeeeeees (June) 


Dominion Paving Limited; Re Labourers’ Union, Local 183 and International Union of Operat- 
ing Engineers, Local 793 and Amalgamated Transit Union, Local 113 and Michael Reilly 


mal ey. A eo Na Rss otiada diss nets oes Avabinrede st eviews ans ocle suse aancme Mrageacesnas tube sates aedeatins tothe knee (July) 
Domus Building Cleaning Co. Ltd.; Re Therese Laframboise and Yolande Pichette; Re Service 
REMPIOVeeswO Mion Ocala 1O me crew Ss sadecs Mae veel weet asa este oe, Beene eiachiia rane Nusa ta sveeehe (Mar.) 
Dough Delight Ltd.; Re Bakery, Confectionary and Tobacco Workers International Union, 
NEQCAMSIS Mire te ceiece csspecei bes ociice acatnanensmasseunscesans Pia Se ete Naa cca ae tncaadeeh Moewee eRe K AN (May) 
Danone cliohaletds-sResRovertawilliaMs ma: cenaree cae mencdsacleecnoseet eeeese cee nesce sates (Oct.) 
DRG Inc.; Re Canadian Paperworkers Union; Re Group of Employees.....................+5 (Sept.) 
Dunnville, Corporation of the Town of; Re U.F.C.W., Local 175, Re C.U.P.E. ............... (Jan.) 


Duran, Unal; Re Ontario Hydro Employees Union, C.U.P.E. Local 1000; 
Se, eT Wa (hd 8 Aah C0). cadanonenoorosedacedededuoqedsqedecasneqacco dd oxGcHOSe po aEdaconces Se ES era nERe AEs rasERaAcer (Aug.) 


Dustbane Enterprises Limited (Dustbane Products Limited); Re Fraternite Inter-Provinciale des 
@uvriers en Electricite (F.1.P.O.E.); Re Group of Employees .....4......cs0c-0sacecesseecesceenes (May) 


Dynasty Inn, 629809 Ontario Limited c.o.b. as; Re Doug Chase; Re Hotel and Restaurant 
Employees and Bartenders International Union, Local 280, Beverage Dispensers Union ...(Mar.) 


Edwards, Clive; Re United Steelworkers of America; Re Dominion Bridge, Ontario, a unit of 


PSM Giinternationallsimited pavusc.aiencccoc scenes eee ee ee Nee ee en ee eeueer net (Apr.) 
E/E Fradema Masonry; Re International Union of Bricklayers and Allied Craftsmen, Local 7 

RATA A erecta eee acer ee re cieces eeiareaisi oleniidistrs seule iniiew selerdaleaiiaslsiauiaw alse neaewldaieauislan vam euwealsarseile nse (Dec.) 
Evanevisual incre Carpenters © mon locali26/ 9 eeasasneets eer eeecaeeee ee iaceea see ac ee (Dec.) 


Egan Visual Inc.; Re Daniel Bowyer; Re United Brotherhood of Carpenters and Joiners of 
ANRC Beyer PAZ 7 AY) 202 casos cnnesnecanecnen socen costoraarecaane ooStiocioa nates snbdoatoc ten ocaecaeoaiccmrar cre (Aug.) 


Elgin Construction Company Limited; Re Labourers’ Union, Ontario Provincial District Council; 
IREMGTOUP OME MpPlOy CES fim ee acc ctace scoesecaecet oatiosener tte ee eee ee eee tisic ee eee caanen atom det (July) 
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1075 


951 


Ellis-Don Limited; Re International Union of Bricklayers and Allied Craftsmen & Local Union 7 
Gariada 25. .ciciebecha sieved acess oon cucsteee ssncweke neniaeentdu seams cnepaonetinerenomeceettemectecs maenmecaceeenes (Aug.) 


E. S. Fox Ltd., Ontario Sheet Metal and Airhandling Group; Re Ontario Sheet Metal Workers 
Conference, Sheet Metal Workers’ International Association, Local 269 ....................0668 (Apr.) 


Etna Foods of Windsor Limited; Re Great Lakes Fishermen and Allied Workers’ Union; Re 
Kingville Fishermen’s Company Ltd.; Re U.F.C.W.; Re Lake Erie Foods Inc.; Re Group of 
Employees; Re Northshore Fisherylnes 2220 .da. We eens soncateees vaeseneu tars seo devestacesoeras (June) 


Etobicoke General Hospital; Re Association of Allied Health Professionals, Ontario........ (May) 


Faber-Castell Canada Limited, Re Canadian Paperworkers Union; Re Group of 
Brployees cietiiiercadindaantisaecteaas. acces sac cune saver suaen ma gueentanas eiduumadmeues Mtaenduene seneceee meena (Apr.) 


Fairbank Carpentry and E & R Carpentry Inc., Attica Investments Incorp. c.o.b. as; Re United 
Brotherhood of Carpenters and Joiners of America, Local 27...............sscssceeeeeeeeaeeneenens (Aug.) 


F. Causarano Fishery Limited; Re Great Lakes Fishermen and Allied Workers’ Union .... (Sept.) 


ED: VeConstruction Limitedietials Reve -E aw en lcocal 16S aeesseaatearasscnensteneceeteteceents (May) 
Ferlanti Management Inc.; Re Labourers Union, Local 493 .0............cceceeeeseeeeneeeeneeeuees (Feb.) 
Fern Brand Waxes Limited; Re The Employees of Fern Brand Waxes Ltd.; Re International 
Union of Allied Novelty and Production Workers, Local 905 ................cecseeeeeeneneeeeeewees (Oct.) 
Fleetwide, 608379 Ontario Inc. o/a; Re Teamsters Union, Local 880...................seeeeeeees (Sept.) 
Ford Glass Limited; Re Aluminum, Brick and Glass Workers International Union and its Local 
DUS) REC Aare Snore BRR Gtiy reintg sir ce CHIC TORSO U ENE GOS duo lotebtod donde aoa dddeneenandéad Leugaacbanbedos (May) 
Forintek Canada Corp. and Jacques Carette; Re Public Service Alliance of Canada.......... (Apr.) 


Formula Plastics Inc.; Re Canadian Union of United Brewery, Flour, Cereal, Soft Drink and Dis- 
tillery Workers 2... 3) csaacsencnsssnoees soc Pe eee eemaah ance Gee nae See a ore See ee Se ree eee (July) 


Frank Plastina Investments Ltd. and Sherwood Village Homes Inc. c.o.b. as Grand Valley 
Homes; Re Labourers, Union eocali83cae-ceeu css nev see cecosesce eanacee ete ese nei aa ee (June) 


Fraser, Barry, et al., Re; Re ].B.E.W., I.B.E.W., Local 105, K.G. Rose, Jaddco Anderson Ltd., 
The Hamilton Electrical Contractors Association, et al. .............sccecececeecececeeeeerensoeeeenes (Nov.) 


Fred Jantz Masonry Construction Company Limited; Re Michael C. Szabo et al.; Re Ontario 
Provincial Conference of the International Union of Bricklayers and Allied Craftsmen and the 
International Union of Bricklayers and Allied Craftsmen, Local 23 ..................sceeeeeueeeee (Aug.) 


GaliliElectric' Company, Limited3ReieBsE-Wreleocall SoS eccestne acetate ce ene eet eee eee (July) 
Gardiner’s Supermarket Limited; Re Service Employees Union, Local 183; Re Olga York. (June) 


Gargaro, Michele et al. and the Labourers Union and its Local 506; Re Nick Barbieri 
ro eer se an ch Gene an cGeria soecicCE cont oacia cel Gn teociaccne sent consabascrioossanmechbeae (Mar.) 


General Hospital of Port Arthur and Ontario Hospital Association; Re O.N.A............... (Sept.) 


General Motors of Canada Limited; Re International Union, United Plant Guard Workers of 
America ‘and its Local 1971 tie ces ctuec atone cnet oak ceeeee ee ee ease ore ence aoe oan ncimee nace (Feb.) 


Geri-Care Nursing Home of Caressant Care Limited; Re C.L.A.C............ccsecsececseceeceees (Oct.) 
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Globfin Developments Limited; Re Labourers’ Union, Local 183 ................scseceeeeeeeee ees (Nov.) 


Grand & Toy Limited; Re United Steelworkers of America; Re Graphic Communications Inter- 
Banonal Union, Local 500-M:Re Group of Employees: ...iiiccc.cdssbascsrceeeecapes sues secetecs (Sept.) 


Great Atlantic and Pacific Tea Company of Canada Limited, Retail, Wholesale & Department 
Store Union, Local 414; Re James Meikle et al; Re Edward Jenner and John Yuill; Re Dominion 
Scoressumiteduanditworotherlesmenm tree etearete rece te teeters omen nesta stssceeee ore (Apr.) 


Great Lakes Fishermen and Allied Workers’ Union; Re Omstead Foods Limited et al....... (Dec.) 
Green Gables Manor Incorporated; Re Service Employees International Union, Local 204 (May) 
Gruyich Services Inc., a Limited Partnership and 656508 Ontario Limited; Re Laundry and Linen 
Drivers and Industrial Workers Union, Local 847 affiliated with the International Brotherhood of 


Teamsters, Chauffeurs, Warehousemen and Helpers of America; Re Group of Employees (Aug.) 


Halton Roman Catholic Separate School Board; Re Ontario Catholic Occasional Teachers’ 
PNSSOCIALION aemttnctistee ste ft sista sasegie dois sv ehineaiotis.oaleiddo/sies susictas nels aie s o@eininamiansoGrleenclaate eon saath Gcinease aietaedte (July) 


Hamilton, General Contractors Association of, et al.; Re Carpenters Union, Local 18; Re 
Ontario Provincial Council of the United Brotherhood of Carpenters and Joiners of 


/NTSISTEE Gaeontico ne ouocce te condo can tocur aac cco encec GO dSuEE iol In CER CE SPR CSr aa Con GEC R TE Jan Aer Remsen ne meee acim (July) 
Harnden & King Construction Ltd.; Re International Union of Operating Engineers, Local 793; 
BRELGLOUP OE MDIOVEES cence cceoec seem rman toes stearate one cella tine Saactenh vammttieviecoaice aah tonte Peseta (Apr.) 
Harnden & King Construction Ltd.; Re International Union of Operating Engineers, Local 793; 
RVCMGT OUP OME MPIOV EES tmenrer nen ate an ttern seas ecienaeesiie ste oe cu cee oreo etrenascaue atede smc cemaien (May) 
Hartley Gibson Company Limited; Re Toronto Printing Pressmen & Assistants’ Union Local 10, 
BSupordinatento G7 Crile Wim cerere recast sen cnen eee ono ane andr hr, Rename nase caictemetmenas teeatdade et (Nov.) 
Highbury Ford Sales Limited; Re U.A.W.; Re Group of Employees ...................ecseeeee ees (Jan.) 
Highrock Structural Limited; Re Labourers’ Union, Local 506 ................csceeeeeeeeenee eee ens (Apr.) 


Hughes, James Richard; Re Amalgamated Transit Union, Local 113; Re Toronto Transit 
oTEETETES YS Th deals ae Se ithe ae 0 ee: a Re ce ee ee en eee (Jan.) 


Inscan Contractors (Ontario) Inc.; Re International Association of Heat and Frost Insulators & 


PXSDESLOSIVY OFKEISIANGuItS NL OCAlLO Suemmeec racer scccoae. coe mureeetnetaemnocee mack eone shies Secesecbicaiee aoe (May) 
International Union of Operating Engineers, Local 793; Re Alan Gagnon. ..................000 (Aug.) 
HAcmMons Manuiactuiin olcimite dein. CoWerseaduceetamesteccemetaneonances cre atsesectesccselences (Dec.) 
pL ee Ocke cr SOns Limited Rei Aw leOCali/ Simeermseeeaceaeteensacsitecnst ene rcor er ecensceene ce: (June) 


Jim Bertram & Sons Construction Ltd.; Re International Union of Operating Engineers, Local 
VO SURE STOUPOL EMPlOVEOS caress. ne vcncnacewensceocer a cesnicneta van tece tiene ieasneee dso. siaceseneasanens™ (Apr.) 


John Hayman & Sons Company Limited and Ontario and King Limited; Re International Associ- 
ation of Bridge, Structural and Ornamental Ironworkers, Local 700 ................cceseeeeeeeeee (Apr.) 


John Hayman & Sons Company, Limited, and Ontario and King Limited; Re Ironworkers’ 
(Uiavoyn.! Were 7A cand cnaddonsegoncara xsaccndécoceodardberdSuE HCOR RBA baCadoc dodee oc arooc eRe Bonee Cane ape AGracOniae (Nov.) 


AOHNSONS Wen MRE OUSIS Ae Hs, Os Oe ee see ae AL CSE ot Nera Pea ae tress Sebo araa eee sil (Jan.) 
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K & U Manufacturing Limited; Re United Steelworkers of America; Re Group of 
Employees lc egy VO aas Oe eae ONE ESR erent coe Te eee or eect eerie (Jan.) 


Keytours Inc.; Re Service Employees Union, Local 210; Re Group of Employees ............. (July) 
Kidd Creek Mines Ltd.; Re I.B.E.W., Local 1687; Re United Steelworkers of America .... (June) 


Kitchener Beverages Limited; Re Canadian Union of United Brewery, Flour, Cereal, Soft Drink 
Workers; Re Groupiof Employees iirgswc.n. serves ceseoncuce teen ec etce en soccer eer oee sermon een aes (Sept.) 


Kitchener Waterloo Hospital; Re London and District Service Workers’ Union, Local 220. (May) 


Klimack Construction Limited; Re Labourers’ Union, Local 491; Re Group of 
Eiployees 3 axissahos Ges tnbitign daeomnene skated oaneaeeceus ase. Sembeid saseepar wascbe ie eacaaa Oe se Rees ae (Sept.) 


Koehring Canada, A Unit of AMCA International Ltd.; Re C.A.W.; Re International Brother- 
hood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers and Helpers, AFL-CIO-CFL, 


Lodge #275; Re International Association of Machinists and Aerospace Workers ............ (Nov.) 
Konkley Pattyakes Re iridonjEmployees: Umionmremeesreseetrecatneeceeeee eens tee eeeeer (Nov.) 
Lawrence, Ron:;Re Wi Ess Wocal 120 eeet senecce settee nec aee eres tetas eee cone soe eeeacelntene creas (Sept.) 
Lebovic Enterprises Ltd., Norcliffe Homes Limited, West Hill Development Company Limited 

and»westlill HomessRe labourers, Union weocalilieomaces eects eaten ence eter (Oct.) 
Liebman, Jean; Re York University Staff Association; Re York University...................4. (June) 


Lloyd-Truax Limited Wingham; Re Carpenters Union, Local 3054...............csceeeeeeeeeeen ees (July) 
Mansour Rockbolting Limited and Mansour Mining Equipment Supply and Repair Inc.; Re 

Michel LeBlanc; Re Sudbury Mine Mill & Smelter Workers Union Local 598.................. (Oct.) 
Maplehurst Hospital Limited; Re C.L.A.C.; Re Group of Employees ...............:secseeeeees (Feb.) 
Maplehurst Hospital Limited; Re C.L.A.C.; Re Group of Employees ..................02ssee8e0 (July) 
Marks Lumber Ltd.; Re International Woodworkers of America .................cecseneeeeecnenees (July) 


McCollum Graphics Incorporated, o/a Baxter Press et al; Re Graphic Communications Interna- 


tional Union; ocal’sl/s eee ccet attest ateo ere eee eT eee eee eee en ee eens (Jan.) 
MeConvey; DonaldsiRe Wr Ac. Bocal’46igee mre ee rece are eee eee eee eae (June) 
McKay-Cocker Construction Limited; Re Labourers union, Local 1059...............0c:0eeeeee (Apr.) 
Mechanical Contractors Association of Ontario; Re U.A., Local 552..............ceceeceeeeeeees (June) 
Medeiros, Tony and Joe Da Costa, Re; Re C.U.P.E., Local 1479; Re Frontenac-Lennox & 

Addington County Roman Catholic Separate School Board.................secseeeeeceeneneeeeenes (Nov.) 
Metro: Railineditd Re Carpenters Unione ocala pasceseraseeeeeeee terre sean sere eceee ee renee (Dec.) 


Metropolitan Plumbing and Heating Contractors Association, A Division of the Mechanical Con- 
tractors Association Toronto; Re Sean O’Ryan and U.A., Local 46 and Urban Mechanical Con- 
tractors Limited) et alec ype aecka ce emoriccs ccc cee sec eee eee eee te US eee ene a eaeae (June) 


Metropolitan Plumbing and Heating Contractors Association, a Division of the Mechanical Con- 
tractors Association Toronto, Frank Michelucci, et al.; Re Sean O’Ryan, U.A., Local 46, 
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Mechanical Plumbing Contractors Association, Urban Mechanical Contractors Limited, Zentil 
EAuINvOINgandseating Co lLtde. etial.’.. ccsssassscsnnadeccecsee esc scamacees oan ssenutesnceeeaedaniter =< (Aug.) 


Metropolitan Plumbing and Heating Contractors Association, Frank Michelucci, et al.; Re Sean 
O’Ryan, U.A., Local 46, Metropolitan Plumbing Contractors Association, Urban Mechanical 
Contractors Association, Zentil Plumbing and Heating Co. Ltd., et al... eee eee (Sept.) 


Metropolitan Plumbing and Heating Contractors Association, Frank Michelucci, et al.; Re Sean 
O’Ryan, U.A., Local 46, Metropolitan Plumbing Contractors Association, Urban Mechanical 
Contractors Wimitedsetial. ecw sacves tee esos a ce ae acide cance make ucwinsaniaencnes seemeumieebenacnsarence (Oct.) 


Metropolitan Separate School Board; Re C.U.P.E.; Re O.P.S.E.U.; Re Ontario English Catho- 
eMmMeacherspA SSOCIAllON mutes pet ae seoe er cnae cee emer mec cree See ser secures ce ae ceectenoarnennree (Sept.) 


Metropolitan Separate School Board; Re C.U.P.E.; Re O.P.S.E.U.; Re O.E.C.T.A........ (Dec.) 


Metropolitan Toronto Sewer and Watermain Contractors Association; Re International Union of 
Operating Engineers, Local 793; Re The Ontario Formwork Association; Re Metropolitan 

Toronto Road Builders’ Association; Re A Group of Independent Contractors; Re Ontario Con- 
GretcranG DalniContractOrs ASSOCIAtON as = pews. ween aec war ectenarmenseaceaenses. secsennane tants chictse (Oct.) 


Millwork & Building Supplies Limited, R & R Insulators Limited; Re Teamsters Union, Local 


Zo mReadvavix Building Supplymet al jcssesceeee seco cee ce cneatcosasco sete teens ae saecec oat ee se vesenaere (Nov.) 
Ministry of Natural Resources, Daniel Dolan, Henry Wilson and the Crown in the Right of 
Wrraolasimeprescntediby,. Re Ose Orb W omens erniecententiaes astm ccc terenicaarcesteeeci ce easier (Mar. ) 
Monarch Fine Foods Company Limited; Re Milk and Bread Drivers, Dairy Employees, Caterers 
BnGeAllicdsemployeesmleocalio47® Randy Doveretialaeres:scseccceneccesmeracceee eeeesccsone (May) 
Morewood Industries Limited; Re Carpenters Union, General Workers Local 1030.......... (Mar.) 
Mr. Grocer, Willett Foods Limited, c.o.b. as, Domgroup Ltd., Hollinger Inc., Conrad Black; Re 
R.W.D.-S.U., Local 414; Re Termarg Food Services Limited, et al...........:....2....0.c0s00++ (Sept.) 
Mr. Grocer, Willett Foods Limited, c.o.b. as, Domgroup Ltd., Hollinger Inc., Conrad Black, et 
al.; Re R.W.D.S.U., Local 414; Re Termarg Food Services Limited, et al. .................0... (Oct.) 
Mmouilivamand Son: wealcabourers «Unions ocali247 peeecssseasenseccasenccese cc see ener eecersc sce: (Aug.) 
Mueller, Helmut, Re; Re Sheet Metal Workers International Association, Local 537........ (Nov.) 
National Trust; Re Union of Bank Employees (Ontario), Local 2104..............ceceeeeeeen eens (Feb.) 
National Trust; Re Union of Bank Employees (Ontario), Local 2104, C.L.C.; Re Group of 

ES PIOV EES sere tere rate eee ers tere series cr nin es nacenincteme actin acter camer eae eames oeonae s Semclaneaceee hiowt (Aug.) 
Naylor Group Incorporated; Re Sheet Metal Workers’ International Association Local Union 
PME e CSTOUD OE EIN DIOV ECS et Sie esas jt eens seca taewe rae ee eae en eE aA. cue os unas ssesaesese dbus (Nov.) 
Naylor Group Incorporated; Re Sheet Metal Workers’ International Association Local Union 
Sore GroupiofEmployees ms scccccssccadeesoee cote ee oe eee cee MOT On teens oor ace eetieeee (Nov.) 
Nepean Roof Truss Limited; Re Carpenters Union, Local 1030.................ecceceeceeeeeeeeeees (July) 


Nepean Roof Truss Ltd.; Re Floyed Ryan Deschamps; Re Carpenters Union, Local 1030. (Sept.) 
Nepean ROOfIUsS Lidsake Carpenters: Union, local 1030 ii esseeteaesceeenseresctiecececes = (Sept.) 


New Dominion Stores Inc., Great Atlantic & Pacific Company of Canada Limited; Re U.F.C.W. 
Locals 175 and 633; Re U.F.C.W., Local 206; Re United Steelworkers of America........... (Apr.) 
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New Dominion Stores Inc., The Great Atlantic & Pacific Company of Canada Limited; Re 


ULB. C.W5, Localil75 andi633;Re:R{W.D?S: Wn Local/414 ime. cnscsccuiesatech cena essen tenes (Oct.) 
North Halton Association for the Mentally Retarded, The, David Williams, and Audrey Michell; 
Re Johni O’ Neilltecnk trates Pee ee eC ee oe ea eete ee a Meee tn mae neem aac ees (Dec.) 
Northridge Plastics Limited; Re Canadian Brotherhood of Railway, Transport & General 

AS, 0) 8 (RRR na Bee AGRE Aan er icr ticn ace encores ocho arte cacrmcGhherkonchoraoactnacnsabanuaanae: (July) 
Olympia Floor & Wall Tile Co., Olympia & York Developments Limited c.o.b. as, and Joe Scho- 
chetRe'Labourers |Union;/Localdl83ven aceon necesete erent tones cee eee eeee eee aaees (Dec.) 
Olympia & York Developments Limited c.o.b. as Olympia Floor and Wall Tile Co. and Joe 
SchochetsRelcabourers | Union; ocala S3he. ence enact e eee ee seeer en aaeses (Feb.) 
Omstead Foods Limited; Re Roger Simpson; Re Teamsters, Chauffeurs, Warehousemen and 
Helpers Union No::880 sich ee eee sc a Aa eae een teoone cea omcmtnteeecae eae (Aug.) 
Ontario Hydro and Electrical Power Systems Construction Association; Re Ontario Sheet Metal 
Workers’ Conferences od scrantss aiante ea uieeee oh wh aR suas oe gee ene ek eee Tadeo ee ee (Oct.) 
Ontario: Hydro (Bancroft Area);;Re.C.U.P.E.,.Local, 1000. 2..)-..ce<a2--upavees nae (June) 
Ontario Hydro - Darlington G.S. and the Electrical Power Systems Construction Association; Re 
Ontario Allied Construction Trades Council and L.I.U.N.A., Local 597 0.0.0.0... ceee eens (July) 
Ontario Hydro, Electrical Power Systems Construction Association; Re Labourers’ Union, Local 
LOS9 . siise'ssd.saivnsinciearo si Seis daaaistseetalsancla oranmenite vole wou ea dee Huasee Sue mumamebaneaataasmaauemtates ob aecemeceenac ae (Aug.) 
Ontario Hydro; Re International Association of Bridge, Structural and Ornamental 

Tromworkets sds sick svsaeacc tec SUS seeps tire cap ealia ca deh deat Renee Oe me aes A cae ARNON ER Ae ae Berea ert caine (Apr.) 
Ontario Hydro; Re Ontario Sheet Metal Workers Conference.................0.ceceseeeeneceeeeees (May) 
Ottawa Boardlof Education ihesRe Ore: Sale bieeeeeee eee ee eee see se eee nee eee eee e ee eeeeraee (Dec.) 
Ottawa-Carleton Bricklaying and Masonry Limited; Re Carpenters Union, Local 93 and Richard 
1 C1| itene eeaere eeGa Oidae on ne RU eee Rn oooh c aus Pasnca ceuriccoadatoecuauedkacordacdoniocedcorosc (Sept.) 
Ottawa Catholic Separate School Board; Re Ontario Catholic Occasional Teachers’ 

ASSOCIAtion -d.s066h4 oi owalichamaeraneeretere a tate ere ee ee ee DT ene ine eR Re Ne a (July) 
Ottawa Civic Hospital; Re Donna Hicks, President, Local 90 and O.N.A. ..............ceeeeeee (June) 
@ttawas Corporationoiithel City of eRe Ken vrairenecaeetemnrtteetet teeta teeter (June) 
Ottawa, The Corporation of the City of; Re Civic Institute of Professional Personnel ........ (Apr.) 


Parent Masonry Limited and The Masonry Contractors’ Association of Toronto Inc.; Re The 
Bricklayers, Masons Independent Union of Canada, Local 1...............csscsseeeeeenseneeneneens (Dec.) 


Pelleriti, Carmelo; Re Hotel and Restaurant Employees’ and Bartenders’ International Union; 
Re) Cara’ Operations) Limited-sRemMinistryjohavounmemsset see eesti cetateeetee tee ees (Dec.) 


Petro-Canada Inc.; Re Energy and Chemical Workers Union; Re Group of Employees..... (Apr.) 


Pierre A. Gratton Construction Inc., Construction P. H. Grager Inc.; Re Carpenters Union, 
Local\93\Rejabourers UnionsWocalis2 men seacn tes eeetaeen eee eeeee none ace ee nea eee (Jan.) 
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1741 


1012 


1744 


270 


1120 
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790 


1014 


1137 


528 
663 
1748 
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1017 
812 
798 
533 


353 


1751 


1759 
541 


137 


Pinkerton’s of Canada Limited; Re Canadian Guards Association, Local 114 .................. (June) 


Pioneer Youth Services Ltd.; Re Lyse Lebrun, Samuel (David) Watson; Re London and District 
Service Workers’ Union Local 220, Service Employees International Union.................... (Oct.) 


Plastics CMP Limited; Re C.A.W.-Canada; Re Cement, Lime, Gypsum & Allied Workers, A 
Division of the Boilermakers Union; Re Kawartha Moulding Limited; Re Peterborough Plastic 


IRAINCETS aim CoC wen scree coe tecucoeene cocece sesh er fe nececuat sees nareareaesdenddushaesanscnetwseunacnsecetanacs (Dec.) 
PPG Industries Canada Ltd., London Merchandizing Branch; Re Energy and Chemical Workers 

(UIC coatad oauasdeseadodencemcl casita eerie rt art rou Adela aah ee ar ai vara (Jan.) 
Eereiab Cusnioning Productsiletds: Rein Easeaansccrccnsresotesmertnsmanctearcdanessnaeneeascoemene: (Feb.) 


Projecta Engineering and Construction Inc.; Re Lumber and Sawmill Workers Union, Local 2693 
of the Carpenters’ Union; Re Labourers’ Union, Local 607; Re Ontario Provincial Conference of 
the United Brotherhood of Carpenters and Joiners of America; Re Cencan Concrete & Tile 


MBIITIILe Cl meen cic sere cette naa cea arse iam a koro a osaer mac migmre wepnateniie ine an eelocuanen saa scieosisn commas (Dec.) 
Quick Messenger Service, a Division of 382525 Ontario Limited; Re Retail, Wholesale and 
Department; Stores) mi Onsen cue cases ate ced gree nec saeco tceatesancausaupte omen atas Raseoestees ockis's (Jan.) 
R. & H. Electric Co., 584317 Ontario Limited, c.o.b. as, and Concept Electric Inc.; Re Interna- 
Honalibrotherhood of Electricali Workers, Locali3s3.ccscces.cscasceeesee serene seearseseeee re ecoe (Oct.) 
Rapid Blue Print Inc.; Re Graphic Communications International Union, Local 542M; Re Group 
SE ARIDUOVEES rN eee ety aa dO wea Vanieesiselsa giclee ateineau dee kevihswciitemsnn Unases Aiiaae soir cpa bot (June) 
Resco Chemicals & Colours Ltd.; Re Teamsters Chemical Energy & Allied Workers Union, 
local. 424 4hke Groupiot Employeesjandirelated filewercasue-seatesr scc-eaeusnnts sitet sete sstaesiecei (Apr.) 
Resco Chemicals & Colours Ltd.; Re Teamsters Chemical Energy & Allied Workers Union, 
MOCANAZ4 ARE Group OLE MPIOVEES merece see ewer cle taetrs Salsas tes os ls loleele vcielslen sirieisetsietelsiesiisletoteties (Sept.) 
Rexwood Products Limited; Re Lumber and Sawmill Workers’ Union, Local 2995 of the United 
BrotherhoodioL Carpentersjand Joiners of Americaswnn-casetesasecceree ene snac one cce sectsnne sis (Aug.) 
Rino Zanette (1981) Ltd.; Re Labourers’ Union, Local 607 ...............:.ceseeeceeeecteeeeeeeeens (Nov.) 
Ritrovato, Angelo; Re International Union of Operating Engineers, Local 793................ (Oct.) 


R.L.D. Electric, 618830 Ontario Ltd. c.o.b. as; Re Peter Kunkel; Re I.B.E.W., Local 353 (Aug.) 


movert b,somerville: Company Limited; Re'U <A’, Local'46 a2. .cc.cc.ccccsscensnscrsstertecetesses (Dec.) 
Robertson-Whitehouse; Re United Steelworkers of America and Local 4970, George Teal and 
ALK -ANINAL ACM METRO Rehr nC ee Sanne atone eee en ee Meee tet mitotane cece ttisnnsctaetestsireae (Mar.) 
Robinson, Robert; Re Toronto Printing Pressman and Assistants’ Union No. 10; Re Ronalds 
PTITICIND MERICHIMONG Hil lmao aet eee sect cence aeeec et cee teen Unac Meer nceenmee te edaca scene edna ters (Aug.) 
Roe, Don, et al.; Re United Steelworkers of America on behalf of Local Union 5595........ (Oct.) 
Rowad Pipeline Company Ltd.; Re Labourers Union, Local 1081 .................seceeeeee eee eee (Jan.) 
RPKC Holding Corporation; Re Retail, Wholesale and Department Store Union, Local 414; Re 
Dominion Stores Limiteds Re Willett Foods [eimited@na. cscs eese cetanescuerersec tose: (June) 
Savilleseood|ProductsiInceskReiWsF.©-W Weocallil0S2P rcs cnccceesecs hon aenensasccnestertecnce (Apr.) 


Scarborough Board of Education; Re Ontario Public School Teachers’ Federation ........... (Mar.) 
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S. Catrini Fisheries Inc.; Re Great Lakes Fishermen and Allied Workers’ Union............. (Sept.) 
Sears Canada Inc.; Re Employees of Sears Canada Inc. (Peterborough); Re Retail, Wholesale & 
Department StoregUnion 5 eves cse sea ee eee ee eee eae na ns eee eereee (Aug.) 
SerVaas Rubber Company Inc.; Re Le Syndicat des Employes de Ser Vaas (CSN); Re 
R.W.D.S.U.; Re La Compagnie de Caoutchouc Servaas Inc. and Real Lauzon................ (Dec.) 
Services Employees! Union locall204 Re Dan sinermamet alweanesanesreeeee ee eeceeceer aerate (Jan.) 
Shaw-Almex Industries Limited; Re United Steelworkers of America; Re Group of 

EMplOyeess vi suasaas sonadses saved etensdsonaiinsenedeanmnsiens aSeaun gas encuiee ee tadsteddeee nce cadeneneemwe ie eas (Dec.) 
Skelhorns Bus Line Limited; Re U.F.C.W.; Re Group of Employees ................ccscceeeeees (Oct.) 
Smale Bros. Company Limited; Re Michael VanLandeghem; Re Labourers’ Union, 

| Warery Ile (creme nts eoemerreeccct nna cacohas conc nc. vontcnodcons bocon oacoceaadsSet once ceamotacondedbec cede: (July) 
Smuk, Andrew; Re International Association of Machinists & Aerospace Workers, 

Lioall al 74O yee viaush ies ctii's zac Pa ha cltetevatacn aeeecao pin ath aaa ciate sue an Mate separa Aaa ocean ee (Apr.) 
Somerville Belkin Industries Limited; Re Canadian Paperworkers’ Union, Locals 36, 311 and 

1 i Wanner cen er bein de se pce sce ad ee contac oa ce coacitior Ube pL eer p eta sanoaaducnocbbanceosuodudoobanoaptioccuse (Sept.) 
Sparton of Canadasleimited Re WZAaW a andyts locali2 maw eaeeeresetesteecccecese eee cece (Jan.) 


Starways Distributors, a division of Harlequin Enterprises Limited; Re Toronto Typographical 
Union, No. 91; Re The Southern Ontario Newspaper Guild, Local 87, Newspaper Guild...(Apr.) 


Statei\€ontractors Ines Rede Bee wa localll 20 mamscnsene scteseseeteh sce eeee ee eene eee ne eee nees (Jan.) 
Steen Contractors Limited and Labourers’ Union, Local 597; Re U.A., Local 463; Re Milne & 
Nicholls/VanbotsJointyVenturem acme nen oe mee ccc centr nee reeteeoaee (May) 
Steen Contractors Limited and Labourers’ Union, Local 597; Re U.A., Local 463; Re Milne & 
Nicholls/Vanbots Joint Ventureis...ccesc cenceecaceresec sec ttesaseece sree tote ce erences cmece eee erceeeo ta: (June) 
Steve’s Sheet Metal Company, S.N. Ventilation Heating Limited, c.o.b. as; Re Sheet Metal 
Workersiintemational Association Wocallosimmntacceaent: aatentenaneteecteeeceer ane ere act eeat (Sept.) 
St-Joseph’s|Home-and'!St-Josephisiiospital sei GW s bak sereseteceseeeeeneeeeene sete see senate eee (June) 


St. Mary’s General Hospital (Kitchener); Re London and District Service Workers’ Union, Local 
220 sainissnasaivngin sesh te nlion’ ol aatses fumes dd dns wea uae un ack Ot ate Reena neva dec ecaea eee an een eek apan eee (Apr.) 


Stratford Shakespearean Festival Foundation of Canada; Re International Alliance of Theatrical 
Stage Employees and Moving Picture Machine Operators of the United States and Canada, Local 


BURST 8 21900) 60 ene eer cena, Bonn eas ond et oobins tec oocidside tanta cpRc poe heros ado saukoogeebhandoabdendouonGenucce (Nov.) 
Stroesser, Norman F.; Re U.A.W., Local 444 and Chrysler Canada Limited ................... (May) 
St. Pierre, Jeanne; Re U.A.W., Local 444 and Chrysler Canada Ltd.................cceceeeeeeees (June) 
St; Pierre, Victor: Re United Steelworkers of America’. sr.--1 1 seeeeaeee eek eee (Mar.) 
Stuart, A-KisRe'O.B:S:EsUsi ocala 60 sates ee sate econo eee oat eee ee (July) 
Sunnybrook/Foods limitedsReiUrb:-@.Wealocal ld OOO Ames meecateccteeet eee teeo eee eer eeeen cere (July) 
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1309 
880 


564 


1577 
684 
883 
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1021 

1024 


164 


Super Lops oldingsincawRe Wk: Caw local 200s aetereneeen eee cane aae eee ee eee (Jan.) 
Superior Plumbing & Heating Company Ltd.; Re U.A., Local 46; Re Group of 

EMTIDIOV EES Meow shee ecpsaeacccavntecmeree boaters ie NEN soe aeblas a anlaniins ak MacnEan ae eeteies coh Sabeectag en es (Nov.) 
Swingline of Canada Ltd. et al; Re United Steelworkers of America................0cseeeceeeeees (May) 


Teledyne Industries Canada Limited; Re International Brotherhood of Boilermakers, Iron Ship 
Biwiiderss Blacksmiths. Eorgers and Helpers) Lodge 1282 eauns-tsccaceesacicaceisonsseactces seria (Oct.) 


Telkom Corporation, c.o.b. as Electronic Warehouse; Re Canadian Union of Restaurant and 
Related Employees, Hotel Employees and Restaurant Employees Union, Local 88; Re Group of 
[SiBBYS) ON TECES ss osetiseseoddameidalsthplnGoonasdec li AbaneRndbe bala antic taiacs sia arc awannnlays An HARM aan it AoA (June) 


Biepemmantandisons Inc;; Re kabourers, Union, Local l089 mee eeeeer essere eeeesee eee (Nov.) 
Tonda Construction Limited; Re Labourers’ Union, Local 1059; Re Group of Employees.. (Oct.) 


Toronto, Board of Education for the City of; Re O.P.S.E.U.; Re Ontario Secondary School 
Micachers@hcderalionuenateentnrecs tere rane react ncenae pene teach nation eeeenececmecnenenccieena tae (June) 


TIO wacseosadbans ocsSasSoete BESO Re TOC OO aS OTERO eRe RE In eREE Oohtr aoe een ne ere (June) 
MorontorGeneralleospital wR e:@aWeRAr ae mrees cera: sere tene come en rere renters raaccsemee rte tenets (Jan.) 
MorontoGeneralblospitalae @al el a-siked © nieS Era Wha mepereee meen Emenee reer saree (Apr.) 
Mieromowsenctal Hospital: Rei NEAte mag. ccs Salntadsonsh clack teak sae Mee oe UA meat ae Renee (Dec.) 


Toronto, Municipality of Metropolitan, C.U.P.E., Metropolitan Toronto Civic Employees 
Union, Local 43; Re Canadian Union of Operating Engineers and General Workers, 
HBO MI () tome meee cena eee een aren eRe ers ve aacion caietaniet aia caine cee sts Man cteisteneinaaientetscnaleeae'sene (Oct.) 


Toronto, The Corporation of the City of; Re Toronto Civic Employees Union, Local No. 43, 
nubs tne vonn McLennan. etalytccn.stas:nscsc oes aseesuars show a ecctmonens es sen shousebaseresee cet (Dec.) 


Toronto, the Municipality of Metropolitan, et al; Re Peter C. Buttenaar; Re C.U.P.E., 
MUNGO Wee BN tA re ere Ne oS e/a ea stn ces aA C Le ara oslo an RUS SR Sa AU Use Nn wetratae nate (Feb.) 


Toronto, The Municipality of Metropolitan; Re I.B.E.W. Local 353; Re the Electrical Trade Bar- 
gaining Agency of the Electrical Contractors Association of Ontario................:ecseeeeeee ees (Apr.) 


Tricil (Sarnia) Limited; Re International Union of Operating Engineers, Local 793; Re Teamsters 


Winonmlocal SsOsRe GroupotEmployeesserenreetecet eects erates come ereeer a (Nov.) 
Trim Trends Canada Limited; Re United Steelworkers of America; Re Group of 
B/I196) GOMES cacdencoosaeGneeebonGoedodose da ndgNCaae ee Gecanonenoae conchanman danacc enor ec Cer Deacon ae ceaC en oor (Mar. ) 
Trim Trends Canada Limited; Re United Steelworkers of America; Re Group of 
MIOVCOS trent eon ec ieee car ena sas ence na Ara caaaenassenanr saavac ent cera encp rs ncuaneaanconters (Sept.) 
TV Guide Inc.; Re Southern Ontario Newspaper Guild; Re Group of Employees ............ (Oct.) 


Twin Electric and Ermac Power & Control Ltd.; Re International Brotherhood of Electrical 
WV OLKETS MILOCAL SUSIE it aime snare acer aa Avena cts Serenata m esate eae ete na ctnteN oalee aumiiae a sucawalge pups (Sept.) 


Twistex Yarns Inc.; Re Textile Processors, Service Trades, Health Care, Professional and Techni- 
cal Employees International Union, Local 351; Re Group of Employees ...................06065 (Nov.) 


Veraldi, Barbara; Re U.F.C.W.; Re Great Atlantic and Pacific Co. of Canada Ltd............ (Jan.) 
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Vincent Spirito & Sons Ltd.; Re The Ontario Provincial Conference of the International Union 


of'Bricklayers,and)Allied(@rattsmen\.-e- sce ee ere eee eee ecetececece ee nesasens (Feb.) 
VME Equipment of Canada Ltd.; Re Employee’s Association of Euclid (V.M.E.)........... (Oct.) 
Wackenhut of Canada Limited, Alarm Division; Re I.B.E.W., Local 636; Re Group of 

Employees .j.fAvewscascGisvoceaeakle Mack eens Sasee watt eee tere eae ae aaa neta g Aaa tea eer ents (Feb.) 
Walloy Excavating Company Limited; Re Labourers Union, Local 1059 ........................ (Apr.) 
Walter Tool and Die Ltd.; Re United Steelworkers of America; Re Erwin Walter............ (Aug.) 


Waterloo, The Regional Municipality of; Re C.U.P.E.; Re The Staff Association Waterloo 
County Health Unit seicaaiveckvacisactecconevesce cncacevedcntetane eterna onostee cemmasect an semesters (Dec.) 


West York Construction Ltd.; Re Carpenters’ District Council of Toronto and Vicinity, on behalf 
of Locals 27 and 1304, Carpenters’ Union; Re Metropolitan Toronto Apartment Builders’ Associ- 
ation; Re Labourers’ Union, Local 183; Re The Ontario Form Work Association; Re The Form 


Work Council'of Ontario rs. s.ceeciiceieen noameen. thats conse a ancena saeco ce seuaaceseeceses titeomern ease (Nov.) 
Westin Hotel; Re Textile Processors, Service Trades, Health Care, Technical and Professional 
Employees InternationaliUnionseocall35ilmaccessscen coco creer teeen sane leaeenta ate areca ances (Oct.) 
Westinghouse Canada Inc.; Re International Association of Machinists and Aerospace Workers; 
Re Group of, Employeesivioc5. tocar cote sade tietaectawetecseambnieaensaaaes claecteadtv. Suton cca ce Re cca Oe (Feb.) 
W.H. Smith Canada Ltd.; Re Canadian Paperworkers’ Union...................sceeceeceeeeeeeenees (June) 
Winchester District Memorial Hospital; Re O.N.A.; Re Group of Employees................ (Sept.) 


Windsor Roman Catholic Separate School Board; Re Ontario Catholic Occasional Teachers’ 
ASSOCIAtION 0560000 s00aren gabe aed aandeestanseizen’ & Resapepaaa teaeieee eae tpeeene ON. Les Seen ee memes aman (July) 


Windsor, The Board of Education for the City of,; Re Ontario Public School Teachers’ 
Federation s..sasissidvaiiien pacers’ c dcadaeled caxuietiotaelate’ feawaee ss Nae Seteiet aeets seca see aa ee et eee (Mar.) 


Yonge-Eglinton Centre Management Services; Re Beryl Watts; Re Canadian Union of Operating 
Engineers & General Workers Union} Local 101% ese. cessastecceere ses eeaseere eee meet sere ee (Jan.) 
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SUBJECT INDEX 1986 


Abandonment - Bargaining Rights - Jurisdictional Dispute - Acquiescence by Local 101 in 1979 
that heat treatment operators falling within scope of Local 43’s bargaining unit - Failure by 
Local 101 in 1981 to respond to employer’s notice to bargain - Local 101 abandoning bar- 
gaining rights - Complaint by Local 101 under s.91 dismissed 


TORONTO, MUNICIPALITY OF METROPOLITAN, C.U.P.E., METROPOLITAN 
TORONTO CIVIC EMPLOYEES UNION, LOCAL 43; RE CANADIAN UNION OF 
OPERATING ENGINEERS AND GENERAL WORKERS, LOCAL 101 ........... (Oct.) 1448 


Abandonment - Termination - Expired collective agreement containing automatic renewal clause 
- Union failing to give notice for renewal - Whether bargaining rights terminated - Union 
disorganized and in disarray - Whether bargaining rights abandoned 


PINKERTON’S OF CANADA LIMITED; RE CANADIAN GUARDS ASSOCIA- 
BTC SCALA Bie cH POtn sont enaionadls vatWllbtwionsivs sandiasis coinseo'esvovadgs oosvesebbcsouesnee (June) 818 


Accreditation - Bargaining Unit - Earlier decision describing appropriate bargaining unit - Board 
establishing general guidelines for deciding the composition of the employer unit and the 
related lists of employers and employees as required by s.127 


METROPOLITAN TORONTO SEWER AND WATERMAIN CONTRACTORS 
ASSOCIATION; RE INTERNATIONAL UNION OF OPERATING ENGINEERS, 
LOCAL 793; RE THE ONTARIO FORMWORK ASSOCIATION; RE METROPOLI- 
TAN TORONTO ROAD BUILDERS’ ASSOCIATION; RE A GROUP OF INDEPEN- 
DENT CONTRACTORS; RE ONTARIO CONCRETE AND DRAIN CONTRAC- 
MOR SAS DOCTA TION Cugsc,ssvereisasnroncevtcncesset scorvuseraoeesastuncnethucseesess sls snecss (Oct.) 1362 


Accreditation - Evidence - Practice and Procedure - Whether present panel of Board will review 
1973 decision of another panel to issue accreditation certificate - Whether evidence relating 
to conversations with a mediator admissible 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
FRANK MICHELUCCI, ET AL.; RE SEAN O’RYAN, U.S.A., LOCAL 46, METRO- 
POLITAN PLUMBING CONTRACTORS ASSOCIATION, URBAN MECHANICAL 
CONTRACTORS LIMITED, ZENTIL PLUMBING AND HEATING CO. LTD., ET 
AE nn naa emt Genii Serre WA cin SF eee hl Lae Koehn 3.5! ehtaree D, (Sept.) 1252 


Accreditation - Evidence - Reconsideration - Delay in seeking production of documents not fatal 
due to lack of formal discovery procedure - Application for reconsideration of decision that 
certificate of accreditation is final and conclusive for all purposes dismissed - Certificate not 
merely rebuttable presumption of bargaining rights 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
FRANK MICHELUCCI, ET AL.; RE SEAN O’RYAN, U.A., LOCAL 46, METRO- 
POLITAN PLUMBING CONTRACTORS ASSOCIATION, URBAN MECHANICAL 
CONTRACTORS LIMITED, EC AL wx, sconces poasinains. sxcup icf rad. ded anaoaneaaeeent (Oct.) 1358 


Adjournment - Certification - Construction Industry - Petition - Practice and Procedure - State- 
ment of desire filed with no return mailing address of representative of employees - 
Acknowledgement of statement sent to first employee on list - No notice of hearing issued 
by Board in Form 79 - Representative of employees granted adjournment to retain counsel 
due to inadequate notice of hearing 


ELGIN CONSTRUCTION COMPANY LIMITED; RE LABOURERS’ UNION, 
ONTARIO PROVINCIAL DISTRICT COUNCIL; RE GROUP OF 
EMPLON BES rmten St vallte atid. ae tint dns sak tne A teen tne (July) 951 
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Adjournment - Construction Industry Grievance - Jurisdictional Dispute - Practice and Procedure 
- Sector Determination - Whether Board should proceed with sector determination or defer 
to mediation efforts of Industrial Inquiry Commissioner 


WEST YORK CONSTRUCTION LTD.; RE CARPENTERS’ DISTRICT COUNCIL OF 
TORONTO AND VICINITY, ON BEHALF OF LOCALS 27 AND 1304, CARPEN- 
TERS’ UNION; RE METROPOLITAN TORONTO APARTMENT BUILDERS’ 
ASSOCIATION; RE LABOURERS’ UNION, LOCAL 183; RE THE ONTARIO 
FORM WORK ASSOCIATION; RE THE FORM WORK COUNCIL OF 

ONTARIOS. dc: 270d ALE EH OO ee ee Ee a: (Nov.) 


Adjournment - Construction Industry Grievance - Reconsideration - Board finding respondent 
violated collective agreement and ordering compensation of applicant - Respondent asking 
for reconsideration and adjournment of reconsideration until jurisdictional dispute pro- 
ceedings completed - Board declining to defer to jurisdictional dispute process at late stage 
in proceedings 


TEPERMAN AND SONS INC.; RE LABOURERS’ UNION, LOCAL 10839 ........ (Nov.) 


Adjournment - Evidence - First Contract Arbitration - Adjournment denied due to time con- 
straints in s.40a(2) - Whether failure to make allegations in Schedule A to Practice Note 18 
barring introduction during cross-examination - Number of bargaining sessions relatively 
low - Collective bargaining process not allowed to take full course - Application dismissed 


TELEDYNE INDUSTRIES CANADA LIMITED; RE INTERNATIONAL BROTHER- 
HOOD OF BOILERMAKERS, IRON SHIP BUILDERS, BLACKSMITHS, FORGERS 
AND HEEPERS LODGE W128i tesa soctinic sere sate aa eee ee connect cece er entice st mantener (Oct.) 


Adjournment - Evidence - Petition - Termination - Collector of petition signatures unable to 
attend hearing due to employer denying time off - Applicants producing note from collector 
indicating that signatures on petition voluntary - Note rejected as hearsay evidence - Appli- 
cants having obligation to ensure attendance of witnesses at hearing by issuing summons - 
Adjournment denied 


PIONEER YOUTH SERVICES LTD.; RE LYSE LEBRUN, SAMUEL (DAVID) 
WATSON; RE LONDON AND DISTRICT SERVICE WORKERS’ UNION LOCAL 
220, SERVICE EMPLOYEES INTERNATIONAL UNION ......... cece cee eee eee eee ees (Oct.) 


Adjournment - Practice and Procedure - Parties agreeing to an adjournment sine die pending the 
determination of certain test cases - Test cases not concluded by end of one year period of 
adjournment - Remaining certification applications scheduled for hearing 


LINCOLN COUNTY BOARD OF EDUCATION; RE ONTARIO SECONDARY 
SCHOOL TEACHERS FEDERATION fa.) saecosisetanaeceh huans dices gate eae eee (Nov.) 


Adjournment - Practice and Procedure - Termination - Several s.89 complaints pending before 
Board - Board declining to postpone consideration of timely termination application pend- 
ing disposition of earlier complaints - Whether a prior defective statement of desire will 
taint one subsequently filed 


NEPEAN ROOF TRUSS LTD.; RE FLOYED RYAN DESCHAMPS; RE CARPEN- 
TERS UNION, LOCAL 1030 io snscat suepnnassnatenesatncctnoneauvshhle sorecnen te erates (Sept.) 


Adjournment - Practice and Procedure - Unfair Labour Practice - Complaint relating to bargain- 
ing between employer and union - Employees only incidentally affected - Employees not 
entitled to notice - Request for adjournment to facilitate notice refused 


MARKS LUMBER LTD.; RE INTERNATIONAL WOODWORKERS OF 
AMERICA fr sisecsee coin vce! Soccer ee one ee eR A See ee ee (July) 


Arbitration - Collective Agreement - Practice and Procedure - Unfair Labour Practice - Foremen 


1610 


1601 


1441 


1389 


1539 


1279 


1004 


performing bargaining unit work - Union arguing violation of s.50 of the Act - Whether 
matter proper for Board consideration - Board finding matter to be one of contract appli- 
cation and interpretation classically dealt with by arbitration - Board deferring matter to 
arbitration 


LLOYD-TRUAX LIMITED WINGHAM; RE CARPENTERS UNION, 
EDV CE SURE Se, eye RRR adn Te a ee ni 2 al ee (July) 


Arbitration - Construction Industry Grievance - Practice and Procedure - Timeliness - Grievor 


claiming retroactive room-and-board allowance - Grievance launched with considerable 
delay - Board applying equitable doctrine of laches - Grievance dismissed 


ONTARIO HYDRO - DARLINGTON G.S. AND THE ELECTRICAL POWER SYS- 
TEMS CONSTRUCTION ASSOCIATION; RE ONTARIO ALLIED CONSTRUCTION 
TRADES COUNCH: ANDIE-U ULNA) LOCAL 507 e130, soa tices settee in (July) 


Arbitration - Construction Industry Grievance - Whether established local practice of carpenters 


performing “cutting and placing of lagging”’ work 


HAMILTON, GENERAL CONTRACTORS ASSOCIATION OF, ET AL.; RE CAR- 
PENTERS UNION, LOCAL 18; RE ONTARIO PROVINCIAL COUNCIL OF THE 
UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA. (July) 


Arbitration - Construction Industry - Practice and Procedure - Union not directly affected by 


arbitration proceeding seeking participation at hearing - Possible effect of Board award as 
precedent not reason to allow participation by stranger to proceedings 


TORONTO, THE MUNICIPALITY OF METROPOLITAN; RE I.B.E.W. LOCAL 353; 
RE THE ELECTRICAL TRADE BARGAINING AGENCY OF THE ELECTRICAL 
CONTRACTORS ASSOCIATION OF ONTARIO Milica sdara Wasccseushedssvessaesaaees (Apr.) 


Arbitration - Employee Reference - Practice and Procedure - Witness - Whether individual an 


“employee” - Board not deferring to arbitration - Whether witness entitled during cross-ex- 
amination to discuss with own counsel whether specific questions must be answered - Appli- 
cability of Rules of Professional Conduct and Statutory Powers Procedure Act 


REXWOOD PRODUCTS LIMITED; RE LUMBER AND SAWMILL WORKERS’ 
UNION, LOCAL 2995 OF THE UNITED BROTHERHOOD OF CARPENTERS AND 
HOINERS ORANIERICAT te en ee ne (Aug.) 


Arbitration - Evidence - Practice and Procedure - Motion to dismiss complaint without hearing 


dismissed - Whether Board should defer to grievance arbitration - Board discussing ade- 
quacy of particulars in complaints 


GENERAL HOSPITAL OF PORT ARTHUR AND ONTARIO HOSPITAL ASSOCIA- 
TQ INGWRIE © SN SAG setae dese cr aire aici Ree tae ove ota EN ahaa eats a Se at ss PARTS HOTS aM (Sept.) 


Arbitration - Interference in Trade Unions - Practice and Procedure - Unfair Labour Practice - 


Union requesting copies of master plan containing information on benefits provided by col- 
lective agreement - Employer refusing copies but permitting review of copy in company 
downtown office - Constituting interference - Not deferring to arbitration 


FORD GLASS LIMITED; RE ALUMINUM BRICK AND GLASS WORKERS INTER- 
NATIONAL UNION AND ITS LOGAT: 205:G ine: SAU hore ith a us (May) 


Bargaining Rights - Abandonment - Jurisdictional Dispute - Acquiescence by Local 101 in 1979 


that heat treatment operators falling within scope of Local 43’s bargaining unit - Failure by 
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Local 101 in 1981 to respond to employer’s notice to bargain - Local 101 abandoning bar- 
gaining rights - Complaint by Local 101 under s.91 dismissed 


TORONTO, MUNICIPALITY OF METROPOLITAN, C.U.P.E., METROPOLITAN 
TORONTO CIVIC EMPLOYEES UNION, LOCAL 43; RE CANADIAN UNION OF 
OPERATING ENGINEERS AND GENERAL WORKERS, LOCAL 101 ........... (Oct.) 1448 


Bargaining Rights - Bargaining Unit - Certification - Whether occasional teachers fall within bar- 
gaining unit for which another trade union already had bargaining rights - Position of occa- 
sional teachers under Bill 100 - Appropriate bargaining unit for occasional teachers 


WINDSOR ROMAN CATHOLIC SEPARATE SCHOOL BOARD; RE ONTARIO 
CATHOLIC OCCASIONAL TEACHERS’ ASSOCIATION ........0....0cccsrssceeveoees (July) 1028 


Bargaining Rights - Certification Where Act Contravened - Collective Agreement - Interference 
in Trade Unions - Unfair Labour Practice - Rubber plant moving from Quebec to Ontario 
without advance notice to union - Quebec employees terminated and not re-hired at new 
location - Whether plant relocation and hiring practices tainted by anti-union motive - 
Whether bargaining rights having extra-territorial effect - Whether collective agreement 
binding outside Quebec 


SERVAAS RUBBER COMPANY INC.; RE LE SYNDICAT DES EMPLOYES DE 
SER VAAS (CSN); RE R.W.D.S.U.; RE LA COMPAGNIE DE CAOUTCHOUC SER- 
VAAS INGS ANDIREAL LAUZON Winn asac onsen aceon niiies sdamonaneetinntants seemensc ett (Dec.) 1780 


Bargaining Rights - Construction Industry - Whether certificate of accreditation and subsequent 
provisions of Act had effect of binding employer to current province-wide agreement 


JOHN HAYMAN & SONS COMPANY LIMITED AND ONTARIO AND KING LIM- 
ITED; RE INTERNATIONAL ASSOCIATION OF BRIDGE, STRUCTURAL AND 
ORNAMENTAE TRONWORKERS, FOCAL 700 rrscssetcceacee tiseceene resent eseetet (Apr.) 513 


Bargaining Rights - Construction Industry - Reconsideration - Whether certificate of accreditation 
and subsequent operation of province-wide bargaining provisions of Act had effect of bind- 
ing employer to current province-wide agreement 


JOHN HAYMAN & SONS COMPANY, LIMITED, AND ONTARIO AND KING LIM- 
ITED; RE TRONWORKERS”UNION, LOCAL 700 esc Sesiae. seer. te cet cee nnecnee (Nov.) 1525 


Bargaining Unit - Accreditation - Earlier decision describing appropriate bargaining unit - Board 
establishing general guidelines for deciding the composition of the employer unit and the 
related lists of employers and employees as required by s.127 


METROPOLITAN TORONTO SEWER AND WATERMAIN CONTRACTORS 
ASSOCIATION; RE INTERNATIONAL UNION OF OPERATING ENGINEERS, 
LOCAL 793; RE THE ONTARIO FORMWORK ASSOCIATION; RE METROPOLI- 
TAN TORONTO ROAD BUILDERS’ ASSOCIATION; RE A GROUP OF INDEPEN- 
DENT CONTRACTORS; RE ONTARIO CONCRETE AND DRAIN CONTRAC- 
TORS ASSOCIATION oo iasioesseis.cntadoaoctammmacempanmaswarieradceusseae nocnauetney coon nei (Oct.) 1362 


Bargaining Unit - Bargaining Rights - Certification - Whether occasional teachers fall within bar- 
gaining unit for which another trade union already had bargaining rights - Position of occa- 
sional teachers under Bill 100 - Appropriate bargaining unit for occasional teachers 


WINDSOR ROMAN CATHOLIC SEPARATE SCHOOL BOARD; RE ONTARIO 
CATHOLIC OCCASIONAL TEACHERS’ ASSOCIATION ............csscceecseeeeoees (July) 1028 


Bargaining Unit - Build-Up - Certification - Practice and Procedure - Whether students included 
in part-time unit sought- Whether build-up justifying deferred vote direction - Interim cer- 


tificate issued by agreement - Board issuing directions as to exchange of pleadings and 
production preceding hearing into bargaining unit dispute 


TORONTO GENERAL HOSPITAL; RE C.U.P.E........ Rainclsecute deatdeen cerecwak denweetosse (Jan.) 


Bargaining Unit - Certification - Charter of Rights and Freedoms - Whether electricians in mining 
company’s maintenance department constituting appropriate unit - Review of Board’s gen- 
eral approach in making bargaining unit determinations - No practice in mining industry of 
separate bargaining units for classifications of skilled employees - Limits on employees’ 
freedom of association reasonable - Application for certification dismissed 


KIDD CREEK MINES LTD.; RE I.B.E.W., LOCAL 1687; RE UNITED STEEL- 
MORKERS OF AMERICA Gg incssiesie oh tack eee: ob dete bares de ddearachancs Sh teae.ostekdeo'teuas (June) 


Bargaining Unit - Certification - Construction Industry - Applicant seeking certification in two 
Board geographic areas while employees only existing in one - Geographic area in which no 
employees were employed as of the application date is not an appropriate geographic area 
within the meaning of s.144(1) 


E/E FRADEMA MASONRY; RE INTERNATIONAL UNION OF BRICKLAYERS 
ANDI ALIIED' CRAFISMEN; LOCAL? CANADA Ciiriistenctsaccsscteccoscsccnsececsts (Dec.) 


Bargaining Unit - Certification - Construction Industry - Certification sought for a single all 
employee bargaining unit to include both employees engaged in construction work away 
from the employer’s premises as well as employees engaged in non-construction work at 
employer’s factory - Separate construction and non-construction units appropriate because 
there is no common work force 


METRO RAILING LTD.; RE CARPENTERS’ UNION, LOCAL 27................4. (Dec.) 


Bargaining Unit - Certification - Construction Industry - Practice and Procedure - Whether trade 
unions other than applicant and intervener should have been given notices of the appli- 
cation and hearing - Issue depending on whether applicant is an affiliated bargaining agent - 
Whether applicant required to represent all trades employed by the respondent on the 
application date if the applicant is not an affiliated bargaining agent 


PROJECTA ENGINEERING AND CONSTRUCTION INC.; RE LUMBER AND 
SAWMILL WORKERS UNION, LOCAL 2693 OF THE CARPENTERS’ UNION; RE 
LABOURERS’ UNION, LOCAL 607; RE ONTARIO PROVINCIAL CONFERENCE 
OF THE UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERI- 
CAPRECENCAN CONCRETE & TILE PIMITUBDiig, tec tsdsanerna sh rtaiveciys sacesteasies (Dec.) 


Bargaining Unit - Certification - Construction Industry - Respondent requesting that ‘‘gas fitters”’ 
be referred to in bargaining unit description - Designation orders not explicitly referring to 
gas fitters - Board declining to describe a bargaining unit so as to give an affiliated bargain- 
ing agent the right to represent employees in trades other than those covered in the desig- 
nation orders - Not necessary to determine whether gas fitting part of plumbing and 
steamfitting trades 


SUPERIOR PLUMBING & HEATING COMPANY LTD.; RE U.A., LOCAL 46; RE 
OE DIVE CO MELO note so. ars stetestnetseosesmereccieth ona sir eh nsessee cess onacsnensdas 4 (Nov.) 


Bargaining Unit - Certification - Construction Industry - Whether employees engaged in sheet 
metal work but not journeymen sheet metal workers or registered sheet metal apprentices 
should be included in bargaining unit - Board declining to reconsider its practice of exclud- 
ing such employees as enunciated in Irvcon Roofing 


NAYLOR GROUP INCORPORATED; RE SHEET METAL WORKERS’ INTERNA- 
TIONAL ASSOCIATION LOCAL UNION 537; RE GROUP OF EMPLOYEES ..(Nov.) 


Bargaining Unit - Certification - Employees terminated subsequent to application date but prior 
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to terminal date - Same employees then provided to employer by personnel agency - Pre- 
liminary objection that no employees left in bargaining unit dismissed 


DES SECURITY SYSTEMS CORPORATION; RE LONDON AND DISTRICT SER- 
VICE WORKERS’ UNION, LOCAL 220, S.E.1.U., AFL-CIO-CLC ...............064 (Nov.) 


Bargaining Unit - Certification - Employee - Whether persons fully funded by external sources 


and subject to contractual restrictions “‘employees” - Source of funding only one criteria in 
determining status - Relationship of persons to employer’s work force as whole major con- 
sideration - Individuals included in bargaining unit 


TELKOM CORPORATION, C.0.B. AS ELECTRONIC WAREHOUSE; RE CANA- 
DIAN UNION OF RESTAURANT AND RELATED EMPLOYEES, HOTEL 
EMPLOYEES AND RESTAURANT EMPLOYEES UNION, LOCAL 88; RE GROUP 
OF EMPLOYEES 3c oieccattees coetecans ares eee asc ane teat ecleciinlasCus emeieeiciceaice cals toscana (June) 


Bargaining Unit - Certification - Practice and Procedure - Board certifying production unit on 


agreement including quality control but excluding laboratory employees - Union subse- 
quently seeking certification for unit of lab employees - Whether community of interest 
with production unit or with unorganized office employees - Whether separate unit for 
laboratory appropriate 


RESCO CHEMICALS & COLOURS LTD.; RE TEAMSTERS CHEMICAL ENERGY 
& ALLIED WORKERS UNION, LOCAL 424; RE GROUP OF EMPLOYEES AND 
REUATED FILE. ee ee ee ee eee ees (Apr.) 


Bargaining Unit - Certification - Reconsideration - Existence of part-time employees not disclosed 


to Board - Part-time employees swept into bargaining unit when unit defined in tag-end 
terms - Unit redefined on reconsideration 


RESCO CHEMICALS & COLOURS LTD.; RE TEAMSTERS CHEMICAL ENERGY 
& ALLIED WORKERS UNION, LOCAL 424; RE GROUP OF EMPLOYEES... (Sept.) 


Bargaining Unit - Certification - Representation Vote - Termination - Incumbent union no longer 


wishing to represent unit - Whether mere existence of incumbent casting doubt on member- 
ship evidence - Board not exercising discretion to order representation vote when incum- 
bent union no longer interested in bargaining rights and when applicant has requisite level 
of membership - Whether application unopposed by incumbent should be considered as a 
fresh certification application - Whether existing unit still appropriate 


SUNNYBROOK FOODS LIMITED; RE U.F.C.W., LOCAL 1000A ................... (July) 


Bargaining Unit - Certification - Union seeking unit of full-time Heritage Language Instructors - 


Board surveying practice in defining units in education sector - Whether practice of separat- 
ing full- and part-time employees applicable 


METROPOLITAN SEPARATE SCHOOL BOARD; RE C.U.P.E.; RE O.P.S.E.U.; RE 
ONTARIO ENGLISH CATHOLIC TEACHERS ASSOCIATION ...............00005 (Sept.) 


Bargaining Unit - Certification - Whether craft bargaining unit consisting of theatrical wardrobe 


mistresses and dressers appropriate 


STRATFORD SHAKESPEAREAN FESTIVAL FOUNDATION OF CANADA; RE 
INTERNATIONAL ALLIANCE OF THEATRICAL STAGE EMPLOYEES AND 
MOVING PICTURE MACHINE OPERATORS OF THE UNITED STATES AND 
CANADA, LOCAL 924 STRATFORD ciranetite sree. oae cn teen cerns eet ome. ede eee (Nov.) 


Bargaining Unit - Certification - Whether editorial department of TV Guide Magazine an appro- 


priate bargaining unit - Whether departmental bargaining units should be extended beyond 
newspapers to unorganized parts of publishing industry - Board surveying general consider- 
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ations in determining appropriate bargaining units and collective bargaining patterns in 
newspaper industry 


TV GUIDE INC.; RE SOUTHERN ONTARIO NEWSPAPER GUILD; RE GROUP 
OR EMBO’ BES@ 26 Sete) eee er eee 8 4 NN Vee fg (Oct.) 


Bargaining Unit - Certification - Whether students employed in a co-operative training program 
for lab technicians should be excluded from full-time unit 


TRICIL (SARNIA) LIMITED; INTERNATIONAL UNION OF OPERATING ENGI- 
NEERS, LOCAL 793; RE TEAMSTERS UNION, LOCAL 880; RE GROUP OF 
EMPLOY BEES Netete ssucere as sostiep mame ct nycansinas sbhememanlsnon se mismo tatuba@eshtstis sbamcostautn vs (Nov.) 


Bargaining Unit - Certification - Whether there should be separate bargaining units of part-time 
employees in the rest home and nursing home - Part-time units mirroring full-time units 


GERI-CARE NURSING HOME OF CARESSANT CARE LIMITED; 
FUE Ci ing (CL ease aed erase lc ee Ie (Oct.) 


Bargaining Unit - Certification - Whether unit of Teachers of English in respondent’s continuing 
education programme appropriate - Board reviewing approach to bargaining unit determi- 
nations - Unit based on subject-matter taught leading to undue fragmentation - Concerns 
for “self-determination” and “‘ease of organization” outweighed - Proposed unit held not 


appropriate 
TORONTO, BOARD OF EDUCATION FOR THE CITY OF; RE O.P.S.E.U.; RE 
ONTARIO SECONDARY SCHOOL TEACHERS’ FEDERATION .................. (June) 


Bargaining Unit - Certification - Whether ‘30/30 rule” should be applied to casual relief nurses 
for purposes of the count - Test used in York for occasional teachers not adopted 


LORONTOIGENERAL HOSPITAL RE OMN Ag asacdscserceseas acess soscesamsitisene act (Dec.) 


Bargaining Unit - Construction Industry - Termination - No collective agreement covering non- 
ICI projects and no work performed by employees in ICI sector - Whether applicants can 
seek termination of bargaining rights for both the ICI and non-ICI sectors - Whether 
employees working in only one unit can terminate bargaining rights in other one - Effect of 
statutory scheme imposing province-wide bargaining in ICI sector 


FRED JANTZ MASONRY CONSTRUCTION COMPANY LIMITED; RE MICHAEL 
C. SZABO ET AL.; RE ONTARIO PROVINCIAL CONFERENCE OF THE INTER- 
NATIONAL UNION OF BRICKLAYERS AND ALLIED CRAFTSMEN AND THE 
INTERNATIONAL UNION OF BRICKLAYERS AND ALLIED CRAFTSMEN, 
TSE Aes ee ee ne A Pe Lee LSS ae (Aug.) 


Bargaining Unit - Construction Industry - Whether disputed employees “‘registered’’ sheet metal 
apprentices pursuant to Apprenticeship and Tradesmen’s Qualification Act - Filing of con- 
tract of apprenticeship with Director of Apprenticeship minimum condition for determina- 
tion 


NAYLOR GROUP INCORPORATED; RE SHEET METAL WORKERS’ INTERNA- 
TIONAL ASSOCIATION LOCAL UNION 537; RE GROUP OF EMPLOYEES ..(Nov.) 


Bargaining Unit - Dispute whether warranty clerk and service cashier employed at auto service 
operation included in production unit - Board finding community of interest with office 
employees - Excluded from production unit 


HIGHBURY FORD SALES LIMITED; RE U.A.W.; RE GROUP OF 
BMPLOY EES I 221. ciecesee res vasecasnscecas'cspaeesoangaasineee ask sau cobania se tecasvelontas auvcs yee (Jan.) 
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Bargaining Rights - Employee - Termination - Applicant not at work on application date and not 
an employee - No status to bring termination application 


SMALE BROS. COMPANY LIMITED; RE MICHAEL VANLANDEGHEM; RE 
LABOURER’S UNION, LOCAL 103600. .iecctwssusiecdadesodticnondiwaradcedsaiveranesatees ess (July) 


Bargaining Unit - Employer operating two locations in Metro three miles apart - Board applying 
criteria for community of interest - Including both locations in unit 


FABER CASTELL CANADA LIMITED; RE CANADIAN PAPERWORKERS 
UNION; RE GROUP OF EMPLOY EES ii waiieccsienet semen eevee near astetd eee neqaseacens (Apr.) 


Bargaining Unit - Practice and Procedure - Employer seeking to exclude students from part-time 
unit - Board reviewing policy of keeping part-timers and students in same unit except upon 
agreement - Finding no grounds to depart from policy 


TORONTO GENERAL HOSPITAL; RE C.U.P.E.: RE O.P.S.E.U 95.3 scspss-0 = (Apr.) 


Bargaining Unit - Practice and Procedure - Union organizing and seeking certification for unit 
comprised of 7 of respondent’s 37 branches in Metro - Employer arguing for one unit 
including all 37 or single branch units - Union certifiable at each of seven branches organ- 
ized - Terms and conditions of employment centrally set and identical - Unit sought by 
applicant given 


NATIONAL TRUST; RE UNION OF BANK EMPLOYEES (ONTARIO), LOCAL 
D1 OA ccc cescicas ceoeascsesuiccs iva Zac MR Mer Ces oA ae CI nde ER (Feb.) 


Bargaining Unit - Pre-hearing Vote - Disagreement about bargaining unit description for pur- 
poses of pre-hearing vote - Board not obliged to define voting constituency so as to cover 
units proposed by both parties - Whether determination under s.9(2) should be delayed 
pending notice of application to affected employees 


CARLETON ROMAN CATHOLIC SEPARATE SCHOOL BOARD; RE ONTARIO 
CATHOLIC OCCASIONAL TEACHERS’ ASSOCIATION ..........ccccceceeeeneee eee (Sept.) 


Bargaining Unit - Pre-hearing Vote - Related Employer - Declaration of related employer unnec- 
essary - Articles of Amalgamation indicating the three respondents had amalgamated - Res- 
pondents each having a collective agreement with the incumbent union - Determination of 
voting constituencies for pre-hearing vote - Whether ballot boxes should be sealed 


PLASTICS CMP LIMITED; RE C.A.W.-CANADA; RE CEMENT, LIME, GYPSUM & 
ALLIED WORKERS, A DIVISION OF THE BOILERMAKERS UNION; RE 
KAWARTHA MOULDING LIMITED; RE PETERBOROUGH PLASTIC PAINTERS 
LIMITED. thegcisiaucnts dee. Aa ee ee eee ene (Dec.) 


Bargaining Unit - Whether bargaining unit should be confined to a particular division of the 
employer - Board’s practice in placing geographic limitations on the appropriate bargaining 
unit 


BELKIN INC.; RE CANADIAN PAPERWORKERS UNION ..............cc0eeeeeeees (Aug.) 


Bargaining Unit - Whether meat department employees sharing community of interest with other 
grocery store employees - Whether entitled to separate unit - Fact that meat department 
employees entitled to craft status in appropriate cases not necessarily establishing separate 
community of interest 


DOLLO BROS. FOOD MARKET LIMITED; RE U.F.C.W., LOCAL 175; RE 
CUP. Bitsy occas se cuentas now yolsad teseeanasteunnaniveve cninet cestiee oeeen ts eaten eet eee (Jan.) 


Build-Up - Bargaining Unit - Certification - Practice and Procedure - Whether students included 
in part-time unit sought - Whether build-up justifying deferred vote direction - Interim cer- 
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tificate issued by agreement - Board issuing directions as to exchange of pleadings and 
production preceding hearing into bargaining unit dispute 


TORONTOIGENERAL HOSPIFAL; REIC.U. PiE wy, (iiccitiesgetnatssistscrdesveessncnne (Jan.) 


Build-up - Certification - Board considering possibility of union members leaving employment 
and new employees joining union leading up to date when halfway point in projected work- 
force reached - Assuming that proportion of union support will remain constant - Not nec- 
essary that all classifications occupied before outright certification 


CORNWALL PLASTIC PRODUCTS, WARRINGTON PRODUCTS INC., C.O.B. AS; 
RE TEXTILE PROCESSORS, SERVICE TRADES, HEALTH CARE, PROFES- 
SIONAL AND TECHNICAL EMPLOYEES INTERNATIONAL UNION, 

BOLEYN ESS 1 aszanten) Sorbet ace poe le haa aI ok cei MERRIE oi Ale Mac ed yr, (May) 


Build-Up - Certification - Construction Industry - Employee - Reconsideration - Whether 
“Thirty-thirty” rule and build-up principle applied in construction industry certification 
applications - Whether Board should order hearing 


COLIBRI CONSTRUCTION INC.; RE LABOURERS’ UNION, LOCAL 527 ...... (July) 


Build-Up - Construction Industry - Two contracts in hand and third contract expected increasing 
workforce of construction employer from three to twenty-four - Build-up not taken into 
account - Application of build-up principle in construction industry 


COLIBRI CONSTRUCTION INC.; RE LABOURERS’ UNION, LOCAL 527..... (May) 


Certification - Adjournment - Construction Industry - Petition - Practice and Procedure - State- 
ment of desire filed with no return mailing address of representative of employees - 
Acknowledgment of statement sent to first employee on list - No notice of hearing issued by 
Board in Form 79 - Representative of employees granted adjournment to retain counsel 
due to inadequate notice of hearing 


ELGIN CONSTRUCTION COMPANY LIMITED; RE LABOURERS’ UNION, 
ONTARIO PROVINCIAL DISTRICT COUNCIL; RE GROUP OF 
EMELOVERSH Ree rede eee ins UR aie tet.” > le’) «ana (July) 


Certification - Adjournment - Practice and Procedure - Parties agreeing to an adjournment sine 
die pending the determination of certain test cases - Test cases not concluded by end of one 
year period of adjournment - Remaining certification applications scheduled for hearing 


LINCOLN COUNTY BOARD OF EDUCATION; RE ONTARIO SECONDARY 
SCHOOL TEACHERS FEDERATION? £ c..niettttine-seccssnrsscasonntdodsstenceveqeestack (Nov.) 


Certification - Bargaining Rights - Bargaining Unit - Whether occasional teachers fall within bar- 
gaining unit for which another trade union already had bargaining rights - Position of occa- 
sional teachers under Bill 100 - Appropriate bargaining unit for occasional teachers 


WINDSOR ROMAN CATHOLIC SEPARATE SCHOOL BOARD; RE ONTARIO 
CATHOLIC OCCASIONAL TEACHERS’ ASSOCIATION .............cesscssssesseeees (July) 


Certification - Bargaining Unit - Build-Up - Practice and Procedure - Whether students included 
in part-time unit sought - Whether build-up justifying deferred vote direction - Interim cer- 
tificate issued by agreement - Board issuing directions as to exchange of pleadings and 
production preceding hearing into bargaining unit dispute 


TORONTO GENERAL HOSPITAL RE © (OP Es. c.is.cisssascessossoessscocesaenaacudsess (Jan.) 


Certification - Bargaining Unit - Charter of Rights and Freedoms - Constitutional Law - Whether 
electricians in mining company’s maintenance department constituting appropriate unit - 
Review of Board’s general approach in making bargaining unit determinations - No practice 
in mining industry of separate bargaining units for classifications of skilled employees - Lim- 
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its on employees’ freedom of association reasonable - Application for certification dis- 


missed 
KIDD CREEK MINES LTD.; RE I.B.E.W., LOCAL 1687; RE UNITED STEEL- 
WORKERS OF; AMERIGA esitecsar ns sete eee ree ene eee aS nes Seton seme (June) 


Certification - Bargaining Unit - Construction Industry - Applicant seeking certification in two 
Board geographic areas while employees only existing in one - Geographic area in which no 
employees were employed as of the application date is not an appropriate geographic area 
within the meaning of s.144(1) 


E/E FRADEMA MASONRY; RE INTERNATIONAL UNION OF BRICKLAYERS 
AND ALLIED CRAETSMEN, EOC@AL7 CANADA ea cecorecdseassitessscraecesnoet (Dec.) 


Certification - Bargaining Unit - Construction Industry - Certification sought for a single all 
employee bargaining unit to include both employees engaged in construction work away 
from the employer’s premises as well as employees engaged in non-construction work at 
employer’s factory - Separate construction and non-construction units appropriate because 
there is no common work force 


METRO RAILING LTD.; RE CARPENTERS’ UNION, LOCAL 27.................. (Dec.) 


Certification - Bargaining Unit - Construction Industry - Practice and Procedure - Whether trade 
unions other than applicant and intervener should have been given notices of the appli- 
cation and hearing - Issue depending on whether applicant is an affiliated bargaining agent - 
Whether applicant required to represent all trades employed by the respondent on the 
application date if the applicant is not an affiliated bargaining agent 


PROJECTA ENGINEERING AND CONSTRUCTION INC.; RE LUMBER AND 
SAWMILL WORKERS UNION, LOCAL 2693 OF THE CARPENTERS’ UNION; RE 
LABOURERS’ UNION, LOCAL 607; RE ONTARIO PROVINCIAL CONFERENCE 
OF THE UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERI- 
CA; RE CENCAN'‘CONGRETE & TILE PIMERED We viatecvssccsscesoved ine nctedecemseee (Dec.) 


Certification - Bargaining Unit - Construction Industry - Respondent requesting that “gas fitters” 
be referred to in bargaining unit description - Designation orders not explicitly referring to 
gas fitters - Board declining to describe a bargaining unit so as to give an affiliated bargain- 
ing agent the right to represent employees in trades other than those covered in the desig- 
nation orders - Not necessary to determine whether gas fitting part of plumbing and 
steamfitting trades 


SUPERIOR PLUMBING & HEATING COMPANY LTD.; RE U.A., LOCAL 46; RE 
GROUP OF EMPLOYEES .4:)h:.. cc eee ee (Nov.) 


Certification - Bargaining Unit - Construction Industry - Whether employees engaged in sheet 
metal work but not journeymen sheet metal workers or registered sheet metal apprentices 
should be included in bargaining unit - Board declining to reconsider its practice of exclud- 
ing such employees as enunciated in /rvcon Roofing 


NAYLOR GROUP INCORPORATED; RE SHEET METAL WORKERS’ INTERNA- 
TIONAL ASSOCIATION LOCAL UNION 537; RE GROUP OF EMPLOYEES ..(Nov.) 


Certification - Bargaining Unit - Employees terminated subsequent to application date but prior 
to terminal date - Same employees then provided to employer by personnel agency - Pre- 
liminary objection that no employees left in bargaining unit dismissed 


DES SECURITY SYSTEMS CORPORATION; RE LONDON AND DISTRICT SER- 
VICE WORKERS’ UNION, LOCAL 220, S.E.I.U., AFL-CIO-CLC .............2..00 (Nov.) 


Certification - Bargaining Unit - Employee - Whether persons fully funded by external sources 
and subject to contractual restrictions ““employees’”’ - Source of funding only one criteria in 
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determining status - Relationship of persons to employer’s work force as whole major con- 
sideration - Individuals included in bargaining unit 


TELKOM CORPORATION, C.O.B. AS ELECTRONIC WAREHOUSE; RE CANA- 
DIAN UNION OF RESTAURANT AND RELATED EMPLOYEES, HOTEL 
EMPLOYEES AND RESTAURANT EMPLOYEES UNION, LOCAL 88; RE GROUP 
OR EMPLOYERS) ter rs ee re eter Le ee gm (June) 


Certification - Bargaining Unit - Practice and Procedure - Board certifying production unit on 
agreement including quality control but excluding laboratory employees - Union subse- 
quently seeking certification for unit of lab employees - Whether community of interest 
with production unit or with unorganized office employees - Whether separate unit for 
laboratory appropriate 


RESCO CHEMICALS & COLOURS LTD.; RE TEAMSTERS CHEMICAL ENERGY 
& ALLIED WORKERS UNION, LOCAL 424; RE GROUP OF EMPLOYEES AND 
REA TED ETD meer emer RUC ee PNR ow Re At eee oe (Apr.) 


Certification - Bargaining Unit - Reconsideration - Existence of part-time employees not disclosed 
to Board - Part-time employees swept into bargaining unit when unit defined in tag-end 
terms - Unit redefined on reconsideration 


RESCO CHEMICALS & COLOURS LTD.; RE TEAMSTERS CHEMICAL ENERGY 
& ALLIED WORKERS UNION, LOCAL 424; RE GROUP OF EMPLOYEES... (Sept.) 


Certification - Bargaining Unit - Representation Vote - Termination - Incumbent union no longer 
wishing to represent unit - Whether mere existence of incumbent casting doubt on member- 
ship evidence - Board not exercising discretion to order representation vote when incum- 
bent union no longer interested in bargaining rights and when applicant has requisite level 
of membership - Whether application unopposed by incumbent should be considered as a 
fresh certification application - Whether existing unit still appropriate 


SUNNYBROOK FOODS LIMITED; RE U.F.C.W., LOCAL 1000A ................... (July) 


Certification - Bargaining Unit - Union seeking unit of full-time Heritage Language Instructors - 
Board surveying practice in defining units in education sector - Whether practice of separat- 
ing full- and part-time employees applicable 


METROPOLITAN SEPARATE SCHOOL BOARD; RE C.U.P.E.; RE O.P.S.E.U.; RE 
ONTARIO ENGLISH CATHOLIC TEACHERS ASSOCIATION ..................5. (Sept.) 


Certification - Bargaining Unit - Whether craft bargaining unit consisting of theatrical wardrobe 
mistresses and dressers appropriate 


STRATFORD SHAKESPEAREAN FESTIVAL FOUNDATION OF CANADA; RE 
INTERNATIONAL ALLIANCE OF THEATRICAL STAGE EMPLOYEES AND 
MOVING PICTURE MACHINE OPERATORS OF THE UNITED STATES AND 
CANADAFEOCALS249S TRA TEORD iintessevccees tects snceeseccssssnscss seiist vslesiteisnase (Nov.) 


Certification - Bargaining Unit - Whether editorial department of TV Guide Magazine an appro- 
priate bargaining unit - Whether departmental bargaining units should be extended beyond 
newspapers to unorganized parts of publishing industry - Board surveying general consider- 
ations in determining appropriate bargaining units and collective bargaining patterns in 
newspaper industry 


TV GUIDE INC.; RE SOUTHERN ONTARIO NEWSPAPER GUILD; RE GROUP 
CRORMEMON EIS s elated CRAM Sey Jee eS eo NRE oye os (Oct.) 
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Certification - Bargaining Unit - Whether students employed in a co-operative training program 
for lab technicians should be excluded from full-time unit 


TRICIL (SARNIA) LIMITED; INTERNATIONAL UNION OF OPERATING ENGI- 
NEERS, LOCAL 793; RE TEAMSTERS UNION, LOCAL 880; RE GROUP OF 
EMPLOYEES .s0.Siiais ee a ee (Nov.) 


Certification - Bargaining Unit - Whether there should be separate bargaining units of part-time 
employees in the rest home and nursing home - Part-time units mirroring full-time units 


GERI-CARE NURSING HOME OF CARESSANT CARE LIMITED; 
RE CAC ae a ee eee eee (Oct.) 


Certification - Bargaining Unit - Whether “30/30 rule” should be applied to casual relief nurses 
for purposes of the count - Test used in York for occasional teachers not adopted 


TORONTO GENERAL HOSPIVAE SRE OsNtAterenaccccanecns aces sencsisortn easiest (Dec.) 


Certification - Bargaining Unit - Whether unit of Teachers of English in respondent’s continuing 
education programme appropriate - Board reviewing approach to bargaining unit determi- 
nations - Unit based on subject-matter taught leading to undue fragmentation - Concerns 
for ‘‘self-determination”’ and ‘‘ease of organization’ outweighed - Proposed unit held not 


appropriate 
TORONTO, BOARD OF EDUCATION FOR THE CITY OF; RE O.P.S.E.U.; RE 
ONTARIO SECONDARY SCHOOL TEACHERS’ FEDERATION .................. (June) 


Certification - Build-Up - Construction Industry - Employee - Reconsideration - Whether 
“Thirty-thirty” rule and build-up principle applied in construction industry certification 
applications - Whether Board should order hearing 


COLIBRI CONSTRUCTION INC.; RE LABOURERS’ UNION, LOCAL 527...... (July) 


Certification - Constitutional Law - Respondent hauling goods for manufacturer but not a 
licensed carrier nor involved in manufacturing itself - Respondent found to be delivery arm 
of manufacturer - Operation integral part of manufacturing concern and therefore within 
provincial jurisdiction 


FLEETWIDE, 608379 ONTARIO INC. O/A; RE TEAMSTERS UNION, 
LOCA Li885:...h.0 lic Meee ae a ene ere (Sept.) 


Certification - Constitutional Law - Whether labour relations of fishing boat crews within provin- 
cial or federal jurisdiction - Whether fishing falls within statutory exclusions of hunting and 
trapping - Board having jurisdiction to hear application on basis that labour relations in 
fisheries is within provincial jurisdiction 


GREAT LAKES FISHERMEN AND ALLIED WORKERS’ UNION; RE OMSTEAD 
FOODS. LIMITED ETAL .a...2c. eet ee ee eee ee (Dec.) 


Certification - Construction Industry - Board not engaging in inquiry to review geographic bound- 
aries of Board area #19 - Determination of trade when time split between labourer and 
operating engineer 


KLIMACK CONSTRUCTION LTD.; RE LABOURERS’ UNION, LOCAL 491; RE 
GROUP OF EMPLOYEES |... tae ee ee ee (Sept.) 


Certification - Construction Industry - Employee - Carpenters’ Union making timely application - 
Employer not aware that sale provision binding him to Labourers’ collective agreement - 
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Whether persons hired contrary to Labourers’ agreement ‘‘employees” for purposes of Car- 
penters application - April Waterproofing principle considered 


PIERRE A. GRATTON CONSTRUCTION INC., CONSTRUCTION P.H. GRAGER 
INC.; RE CARPENTERS UNION, LOCAL 93; RE LABOURERS UNION, LOCAL 


Certification - Construction Industry - Employee - Grievors laid-off before reporting to work on 
morning of the date of the application - Whether grievors should be included in count - 
Whether construction industry test “‘actually at work on date of application’”’ satisfied 


GALIL ELECTRIC COMPANY LIMITED; RE I.B.E.W., LOCAL 353 


Certification - Construction Industry - Employer - Newsprint manufacturer using own work force 
to undertake construction project to improve quality of the newsprint - Whether employer 
operating a business in the construction industry 


ABITIBI-PRICE INC.; RE U.A., LOCAL 628; RE LOCAL UNION 1565-I.B.E.W.; RE 
C.P.U., LOCALS 67, 40, 32, 109, 90, 132, 134, 133, 239, 249; RE INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS, THUNDER BAY 
RODGE 100 tenet ee cee pr ittoee fr Un a nd ret oN oa) Fa ey The (Dec.) 


Certification - Construction Industry - Employer - Subcontractor on project going bankrupt - 
General contractor paying subcontractor’s employees in order to complete project - Sub- 
contractor continuing to control project - General contractor becoming employer for pur- 
poses of certification application 


ELLIS-DON LIMITED; RE INTERNATIONAL UNION OF BRICKLAYERS AND 
ALLIED CRAFTSMEN: LOCAL UNION '7:';CANADA ©... 5.0.0. dace vteteadoosasateoes (Aug.) 


Certification - Construction Industry - Membership Evidence - Practice and Procedure - Union 
seeking certification of employer’s employees in ICI sector - Employer’s submission that 
unit should be restricted to residential sector because employer principally operated in that 
sector and its employees were employed in that sector on application date, rejected - Alle- 
gation that dollar payment made conditionally not treated as non-pay - Board not conduct- 
ing own investigation 


WALLOY EXCAVATING COMPANY LIMITED; RE LABOURERS UNION, 
EGO CA De OSORe ner ORe OLN Ae ORD COCR, AGE) Be) (Apr.) 


Certification - Construction Industry - Practice and Procedure - Board’s rules requiring special 
form to be used where pre-hearing vote requested in construction certification application - 
Use of regular certification form technical defect - Application processed as if filed on 
proper form 


McKAY-CROCKER CONSTRUCTION LIMITED; RE LABOURERS’ UNION, 
VBE GW (ELSON Sa sae le diag Roe oe OO EER eae ne SP a (Apr.) 


Certification - Construction Industry - Practice and Procedure - Employer seeking after terminal 
date to amend reply to raise inclusion of person in unit - Allowed in circumstances - Count 
of employees in construction application determined as of application date - But represent- 
ative period examined to determine craft employees engaged in 


JIM BERTRAM & SONS CONSTRUCTION LTD.; RE INTERNATIONAL UNION 
OF OPERATING ENGINEERS, LOCAL 793; RE GROUP OF EMPLOYEES....(Apr.) 


Certification - Construction Industry - Practice and Procedure - Reply requesting a hearing to 
defend on grounds of Charter of Rights and Freedoms - Respondent failing to comply with 
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s.97 of Rules by failing to substantiate request for a hearing - Certification granted without 
a hearing 


GLOBFIN DEVELOPMENTS LIMITED; RE LABOURERS’ UNION, 
LOCAL183: £20 ROR Be ae See ee eae (Nov.) 1514 


Certification - Construction Industry - Practice and Procedure - Whether s.144(1) containing limi- 
tation on eligibility of an affiliated bargaining agent to bring certification application - Res- 
pondent’s employees not entitled to notice of hearings once written representations not 
filed - Bulk of employees affected by application working in territorial jurisdiction of 
another union local - Board not required to give local notice of legal consequences of appli- 
cation 


R. & H. ELECTRIC CO., 584317 ONTARIO LIMITED, C.O.B. AS, AND CONCEPT 
ELECTRIC INC.; RE INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS; LOCAL 353.0 iter Ee en ee (Oct.) 1393 


Certification - Dependent Contractor - Employee - Persons providing day-care services in own 
home under agreement with Creche - Day-care program funded by Federal, Provincial and 
Municipal governments - Board weighing economic dependence and control versus per- 
sonal discretion exercised - Finding persons dependent contractors 


CRADLESHIP CRECHE OF METROPOLITAN TORONTO, RE O.P.S.E.U.; RE 
CUP ee ctscnectiien sotestsncinsecientvasulsnuicnensioe qulesepiaciense sen seates satsa neitiseeeasiosssesissinsesas acc (Feb.) 225, 


Certification - Employee - Exhibits introduced by employer to show worker had access to confi- 
dential information - All confidential information whited out - Board unable to determine 
content of documents - Onus on party seeking exclusion of individuals from bargaining unit 


DRG INC.; RE CANADIAN PAPERWORKERS UNION; RE GROUP OF 
EMPLOYEES wes cacsnsssiees Sees tates catenin oot eee NO ee (Sept.) 1210 


Certification - Employee - Practice and Procedure - Employer claiming all of its RNA’s exercising 
managerial functions - Board drawing employer attention to relevant jurisprudence and 
requiring filing of written submissions as to basis of employer’s position - Employer submis- 
sions not going beyond bald assertion that persons managerial - Board not making further 
inquiry into duties and responsibilities - Whether employer allowed to amend employee list 
after interim certificate issued upon waiver of hearings 


GREEN GABLES MANOR INCORPORATED; RE SERVICE EMPLOYEES INTER- 
NATIONAL UNION; LOCAL 2040 0414) ete eae ee One (May) 626 


Certification - Membership Evidence - Chief union organizer directing other organizers not to use 
two-tier initiation fee as organizing tool - Whether employees misled about effect of differ- 
ent initiation fees 


TRIM TRENDS CANADA LTD.; RE UNITED STEELWORKERS OF AMERICA; 
RE GROUP OF EMPLOYEES wicuwecs a eee ee (Sept.) 1312 


Certification - Membership Evidence - Irregularities in membership evidence disclosed by union 
in Form 9 declaration - Employer challenging secrecy of union membership evidence - 
Board reviewing purpose of Form 9 and policy of not allowing employer to inspect mem- 
bership evidence 


GRAND & TOY LIMITED; RE UNITED STEELWORKERS OF AMERICA; RE 
GRAPHIC COMMUNICATIONS INTERNATIONAL UNION, LOCAL 500-M; RE 
GROUP‘OF EMPLOYEES ‘35.20, Cd SAR. TOS eee nat AP aE (Sept.) 1223 


Certification - Membership Evidence - Practice and Procedure - Employee Collector using threats 
of loss of jobs in obtaining membership evidence - Membership evidence not given full 


weight - Vote directed - Board Member critical of law permitting extensive employer partic- 
ipation in certification proceedings 


AURORA STEEL SERVICE LIMITED; RE UNITED STEELWORKERS OF AMERI- 
CA: RE_.GROUP OR EMPEOY EBS tsaisrice: ccccuacasne ant so cadet enapebectodepeenedeieteen tonics (Mar.) 


Certification - Membership Evidence - Practice and Procedure - Original petition stolen prior to 
terminal date - Whether terminal date should be extended - Registered mail not including 
Priority Post - Respondent alleging in reply that union conduct in 1985 organizing campaign 
relevant to validity of membership evidence gathered in 1986 campaign - Petition taint the- 
ory cannot apply to membership evidence - Rule 71(1) applying to allegations made in a 
reply - Allegations in reply dismissed as irrelevant 


WESTIN HOTEL; RE TEXTILE PROCESSORS, SERVICE TRADES, HEALTH 
CARE, TECHNICAL AND PROFESSIONAL EMPLOYEES INTERNATIONAL 
PIINTON GE OCA 2 iia raeuaans scciotes patie Seortasnlineesiéas sem acsuh ap easnsnigs mcbeaen ete eae sale (Oct.) 


Certification - Membership Evidence - Trade Union Status - Employees endorsing motion confi- 
rming constitution of association - Motion confirming membership only for those employees 
who supported motion and who had previously applied for membership - Applicant filing 
documents subsequent to terminal date on behalf of employees confirming membership - 
Documents not given any weight because signed subsequent to terminal date 


VME EQUIPMENT OF CANADA LTD.; RE EMPLOYEES’ ASSOCIATION OF 
SUE CON ATAU Saye 0 eee Seer nm nT penne re eh) reoree e (Oct.) 


Certification - Petition - Board reviewing its jurisprudence in relation to petitions - Insufficient 
evidence to establish the voluntariness of the petitions - Board member setting out guide- 
lines for valid petition 


CUSTOM FOAM SPECIALITIES LIMITED; RE UNITED RUBBER, CORK, LINO- 
LEUM AND PLASTIC WORKERS OF AMERICA, AFL-CIO-CLC; RE GROUP OF 
EMPLOY EES Samer eee ete CREA OE OE Billed, LO eh (Dec.) 


Certification - Membership Evidence - Union’s fee structure actually meeting Board’s require- 
ments re two-tier fees - Rank and file organizer misrepresenting nature of fee structure to 
employee who did not sign card - Whether one or all of cards collected by organizer 


rejected 
DUNNVILLE, CORPORATION OF THE TOWN OF; RE U.F.C.W., LOCAL 175; RE 
(Ga Wiel eid SE! a aeeceraadescnictic on eabab ane Sach aration dds dab toRcncodc eran  dteod chun sana ise cee REaCcone saunas (Jan.) 


Certification - Petition - Documents indicating opposition to union filed after terminal date - Orig- 
inal petition stolen from company bulletin board - Board declining to exercise its discretion 
to extend terminal date 


TWISTEX YARNS INC.; RE TEXTILE PROCESSORS, SERVICE TRADES, 
HEALTH CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES INTERNA- 
TIONAL UNION, LOCAL 351; RE GROUP OF EMPLOYEES .................0.00005 (Nov.) 


Certification - Petition - Employer supporting management employee’s attempt to solicit objec- 
tions to union - Advising employees of procedure for petitioning - Making available and 
collecting signed copies of petition for mailing - Petition not given weight - Certification 
procedure and treatment of petitions reviewed 


CONFERENCE CUP CO. LTD.; RE LONDON AND DISTRICT SERVICE WORK- 
ERSSUNIONSEOCAIE220 SRE GROUP OR EMPLOYEES Gre sncscasssaeres onsen ss (Jan.) 


Certification - Petition - Most senior employee - Working foreman preparing and circulating peti- 
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tion in workplace - Employee perception of management involvement causing Board not to 
give weight to petition - Discussion of Board treatment of petitions 


CHATHAM CONCRETE FORMING, 407689 ONTARIO LIMITED C.O.B. AS; RE 
LABOURERS’ UNION, LOCAL 625, RE GROUP OF EMPLOYEES ............... (Apr.) 


Certification - Petition - Parties agreeing that individual not managerial - Rebuttable presumption 
that individual cannot affect voluntariness of others’ conduct - Employer free to adduce evi- 
dence that individual affected conduct of persons supporting or opposing union 


PETRO-CANADA INC.; RE ENERGY AND CHEMICAL WORKERS UNION; RE 
GROUP OF EMPLOYEES © .:2:0-1.0:sf0:s01..0 pO en ee ee es (Apr.) 


Certification - Petitioners not represented by legal counsel - Inadequate evidence to establish vol- 
untariness of petition - Lack of legal counsel not a mitigating factor 


SKELHORNS BUS LINE LIMITED; RE U.F.C.W.; RE GROUP OF 
EMPLOYEES 96), 4.1/4 ¢ a0. eS a i hg, SS SE (Oct.) 


Certification - Petition - Practice and Procedure - Form 6 notice to employees indicating unit with 
exclusion of ‘“‘manager and above”’ - Supervisor circulating petition - Union amending unit 
sought to exclude supervisors rendering petition involuntary - Board extending terminal 
date - Directing re-posting of new form 6 with amended unit and copy of decision 


WACKENHUT OF CANADA LIMITED, ALARM DIVISION; RE I.B.E.W., LOCAL 
636; RE: GROUP OF EMPLOY BES io accent nytt se fosters sagen neo te: cece aetna eee (Feb.) 


Certification - Petition - Two prominent members of public speaking out against organizing of 
company - Giving perception of link with employer - Making statements about loss of jobs 
resulting from unionization - Statements of third-parties vitiating petition in circumstances 


TRIM TRENDS CANADA LIMITED; RE UNITED STEELWORKERS OF AMERI- 
CA; RE GROUP OF EMPLOYEES............: Msn shanna gumucoadeaceesnte es ondenovee genes (Mar.) 


Certification - Practice and Procedure - Dispute with respect to positions taken by parties at meet- 
ing with Board Officer - Board suggesting that officer should review report with parties and 
have parties sign it 


HARNDEN & KING CONSTRUCTION LTD.; RE INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LOCAL 793; RE GROUP OF EMPLOYEES ......... (Apr.) 


Certification - Practice and Procedure - Officer’s memorandum noting parties’ agreement on 
exclusion of person - Respondent’s written submissions acknowledging accuracy of officer 
memo - Whether allowed to challenge accuracy six months later at Board hearing 


HARNDEN & KING CONSTRUCTION LTD.; RE INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LOCAL 793; RE GROUP OF EMPLOYEES ......... (May) 


Certification - Practice and Procedure - Pre-hearing Vote - Blank Form 9 not preventing Board 
from acting on appearance of membership evidence to direct pre-hearing vote - Board dis- 
cussing its role in pre-hearing vote applications 


F. CAUSARANO FISHERY LTD.; RE GREAT LAKES FISHERMEN AND ALLIED 
WORKERS’ UNION (5:25 coh 4 tise oe ec rte ee ee (Sept.) 


Certification - Practice and Procedure - Pre-hearing Vote - Subsequent certification application 
filed before terminal date fixed for first certification application - First applicant requesting 
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a pre-hearing vote while subsequent one not - Subsequent applicant permitted to amend 
application to request pre-hearing vote 


KOEHRING CANADA, A UNIT OF AMCA INTERNATIONAL LTD.; RE C.A.W.; 
RE INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, IRON SHIP 
BUILDERS, BLACKSMITHS, FORGERS AND HELPERS, AFL-CIO-CLC, LODGE 
#275; RE INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE 
WOR KE RO 1 casa ee atest Rena eet Aat, MU pet iCd ae (Nov.) 


Certification - Practice and Procedure - Reconsideration - Employer requesting Board reconsider 
its direction that employer provide copies of its employee lists to the union prior to the next 
hearing date - Whether labour relations officer need be present when union examines list 


METROPOLITAN SEPARATE SCHOOL BOARD; RE C.U.P.E.; RE O.P.S.E.U.; RE 
(Op SH Cd a Rt a ana an doc Ang b ea tod RR SnC RCE erie a COae SPL nan Ce ann Sees re Ree (Dec.) 


Certification - Practice and Procedure - Related Employer - Parties to certification proceedings 
making joint request for related employer declaration - Affected employees entitled to 
notice and opportunity to be heard - Hearing unnecessary unless employees make state- 
ment of desire to make representations 


Si; JOSEPHS HOME AND ST. JOSEPH’S: HOSPITAL; RE C.U.P. Bo n....sseucne (June) 


Certification - Practice and Procedure - Representation Vote - Board requiring filing of fresh 
Form 9 declaration when membership evidence transferred from one certification appli- 
cation to another - Failure to file Form 9 does not prevent Board acting on ‘“‘appearance”’ 
created by applications for membership cards and receipts - Failure only fatal when appli- 
cation comes on for hearing - Appropriateness of conducting mail ballot in occasional 
teachers’ constituency 


HALTON ROMAN CATHOLIC SEPARATE SCHOOL BOARD; RE ONTARIO 
CATHOLIC OCCASIONAL TEACHERS’ ASSOCIATION oiccscssssnessnssseveoesyocnes (July) 


Certification - Practice and Procedure - Representation Vote - Form 9 signed ‘“‘for’’ declarant by 
another individual - Whether acceptable - Proper Form 9 required to be filed at time Board 
determines membership support - Only appearance of support required to direct pre-hear- 
ing vote - Proper Form 9 can be filed after vote 


NORTHRIDGE PLASTICS LIMITED; RE CANADIAN BROTHERHOOD OF RAIL- 
WAY SU RANSPORT C.iGENERAL WORKERS ©. farses tense soatac-Monvedseasnsses eens (July) 


Certification - Practice and Procedure - Representation Vote - Individuals in voting constituency 
widely dispersed - Important that union able to communicate with voters - Employer 
directed to provide names and addresses to union and Board - York Board of Education 
principles followed 


SCARBOROUGH BOARD OF EDUCATION; RE ONTARIO PUBLIC SCHOOL 
TEAGHERS FEDERATION: mas: .sacnicateecoesareie seen smeccliace ea sosmae ie steneositan.cins (Mar.) 


Certification - Practice and Procedure - Representation Vote - Parties to pre-hearing application 
agreeing to exclude “‘all those paid from other than operating funds” - Board questioning 
appropriateness of exclusion - Permitting persons to cast segregated ballots pending deter- 
mination of unit after vote 


OTTAWA, UNIVERSITY OF; RE CANADIAN UNION OF EDUCATIONAL 
WORKERS; RE THE ASSOCIATION OF PROFESSORS OF THE UNIVERSITY OF 


Certification - Practice and Procedure - Representation Vote - Request by applicant that name be 
amended on certification application from Textile Workers to Laundry and Linen Workers 
- Request granted but representation vote ordered despite fact that membership evidence 
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over fifty-five percent - Board canvassing instances when discretion exercised under s.7(2) 
to order vote 


GRUYICH SERVICES INC., A LIMITED PARTNERSHIP AND 656508 ONTARIO 
LIMITED; RE LAUNDRY AND LINEN DRIVERS AND INDUSTRIAL WORKERS 
UNION, LOCAL 847 AFFILIATED WITH THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA] RE GROUP OF EMRE YEESiercessesaiscoe seers eennaesesrssesee (Aug.) 


Certification - Practice and Procedure - Second union filing application for certification by inter- 
vention before terminal date of first union’s application - Whether affected employees enti- 
tled to notice of intervention application 


STARWAYS DISTRIBUTORS, A DIVISION OF HARLEQUIN ENTERPRISES LIM- 
ITED; RE TORONTO TYPOGRAPHICAL UNION, NO. 91; RE THE SOUTHERN 
ONTARIO NEWSPAPER GUILD, LOCAL 87, NEWSPAPER GUILD ............. (Apr.) 


Certification - Practice and Procedure - Union discovering change of heart by supporters - 
Requesting dismissal of certification application at commencement of hearing - Employer 
alleging non-pay and improper conduct in soliciting membership - Seeking inquiry and 
imposition of bar if allegations established - Employer request denied in circumstances 


QUICK MESSENGER SERVICE, A DIVISION OF 382525 ONTARIO LIMITED; RE 
RETAIL, WHOLESALE AND DEPARTMENT STORE UNION .....................- (Jan.) 


Certification - Practice and Procedure - Whether adequate notice of certification application - 
Whether Sunday regarded as day of notice - No employees making representations of inad- 
equate notice - Whether terminal date extended solely at employer’s request 


CUSTOM PHARMACEUTICALS LTD.; RE INTERNATIONAL ASSOCIATION OF 
MACHINISTS'AND AEROSPACE WORKERS 30. sosstcs teds tues cederdeatueesedseet (Mar.) 


Certification - Reconsideration - Employer not posting Board notice and not filing reply to con- 
struction certification application - Not entitled to seek reconsideration of certificates issued 
on grounds of lack of adequate notice to employees because of its own failure to post - 
Hearing convened to hear employee objections to certification 


BRANTCO CONSTRUCTION; RE LABOURERS UNION, LOCAL 1059........... (Jan.) 


Certification - Representation Vote - Pre-hearing vote ordered in a constituency of occasional 
teachers - Whether vote should be conducted by mail 


OTTAWA CATHOLIC SEPARATE SCHOOL BOARD; RE ONTARIO CATHOLIC 
OCCASIONAL TEACHERSSASSOCIA TIONG: 2-1 eee eee ee (July) 


Certification - Settlement - Settlement concerning status of disputed individuals not signed by 
objecting employees who had intervener status - Fact that objecting employees not exam- 
ined by Labour Relations Officer not rendering settlement void - Final certificate revoked 
pending Officer meeting with employees 


WINCHESTER DISTRICT MEMORIAL HOSPITAL; RE O.N.A.; RE GROUP OF 
EMPLOYEES stcseacietence Me eh cet ae he ae are, eee (Sept.) 


Certification - Trade Union Status - Detailed analysis of steps taken to form a union - Union con- 
stitution permitting vessel owners to join union - Trade union need not be composed exclu- 
sively of employees - Applicant found to be trade union within meaning of s.1(1)(p) 


ETNA FOODS OF WINDSOR LIMITED; RE GREAT LAKES FISHERMEN AND 
ALLIED WORKERS’ UNION; RE KINGVILLE FISHERMEN’S COMPANY LTD.; 
RE U.F.C.W.; RE LAKE ERIE FOODS INC.; RE GROUP OF EMPLOYEES; RE 
NORTHSHORE BISHER Y ING. oi siwnanctecnuuacteins cioese ccerecivaieea a oat eae nee team rtee (June) 
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Certification - Trade Union Status - Union Successor Status - Whether merger of two interna- 
tional unions causing local to lose its status as a trade union - Applicant not entitled to pre- 
sumption of status unless name identical with name used in previous proceeding - Use of 
name other than legal name not fatal to proof of status 


HARTLEY GIBSON COMPANY LIMITED; RE TORONTO PRINTING PRESSMEN 
& ASSISTANTS’ UNION LOCAL 10, SUBORDINATE TO G.C.LU....... ee. (Nov.) 


Certification - Trade Union - Trade Union Status - Whether principals exercising managerial 
functions - Whether admission of persons exercising managerial functions depriving union 
of status - Whether occasional teachers eligible to become members - Whether sexual dis- 
crimination precluding certification - Whether Ontario Public School Teachers’ Federation 
having trade union status 


WINDSOR, THE BOARD OF EDUCATION FOR THE CITY OF; RE ONTARIO 
RUBLICSCHOORMEACHERGERE DERATION  vaccnscccsee cr. osaceemactinnsceette acts (Mar.) 


Certification - Unfair Labour Practice - Applicant requesting s.8 certification for full-time bar- 
gaining unit after lost representation vote - Settlement reached on s.89 complaint - Board 
concluding first vote influenced by unfair labour practices - Whether new vote should be 
ordered or applicant certified outright - Whether true wishes likely to be ascertained in rep- 
resentation vote - Settlement not enough to “restore the atmosphere” - Board exercising 
discretion to certify pursuant to s.8 


MAPLEHURST HOSPITAL LIMITED; RE C.L.A.C.; RE GROUP OF 
EDIE OVS Pee a ee es nee eno ee ea ee ae (July) 


Certification Where Act Contravened - Bargaining Rights - Collective Agreement - Interference 
in Trade Unions - Unfair Labour Practice - Rubber plant moving from Quebec to Ontario 
without advance notice to union - Quebec employees terminated and not re-hired at new 
location - Whether plant relocation and hiring practices tainted by anti-union motive - 
Whether bargaining rights having extra-territorial effect - Whether collective agreement 
binding outside Quebec 


SERVAAS RUBBER COMPANY INC.; RE LE SYNDICAT DES EMPLOYES DE 
SER VAAS (CSN); RE R.W.D.S.U.; RE LA COMPAGNIE DE CAOUTCHOUC SER- 
VAASHINGC SAND REAL LA UZON de. 2 ccscininaaseaiisseines sip smpitinle sien emecscmaiaae ester (Dec.) 


Certification Where Act Contravened - Discharge for Union Activity - Unfair Labour Practice - 
Employees discharged during organizing campaign - Whether anti-union animus - Whether 
conditions for certification without vote satisfied 


MOREWOOD INDUSTRIES LIMITED; RE CARPENTERS UNION, GENERAL 
WORKERS LOCATE 1030 Geis iicans sca vessunacacnssclneitessatjcecas veeavaset squaserssaii mses anucsacsests (Mar.) 


Certification Where Act Contravened - Interference in Trade Unions - Unfair Labour Practices - 
Staff reduction ‘‘experiment”’ imposed by employer - Staff meetings held to explain effects 
of unionization - Respondent going beyond freedom of expression reserved to employer - 
Staff reductions linked to unionization - Union certified under s.8 


AURORA RESTHAVEN EXTENDED CARE & CONVALESCENT CENTRE, CEBY 
MANAGEMENT LIMITED OPERATING AS; RE C.L.A.C.; RE GROUP OF 
PEGE TONES reeset eed tree eet eh et Le Se ei wanna ntl Bn pcm Ue (Aug.) 


Certification Where Act Contravened - Practice and Procedure - Union seeking certification with- 
out vote based on employer unlawful conduct - Employer accepting facts alleged and agree- 
ing contraventions will likely result in true employee wishes not being ascertained in vote - 
Board finding adequate support for union - Certifying union under section 8 


BEST FORM BRASSIERE CANADA INC.; RE TEAMSTERS UNION, 
GES TOy Te. Ce CONNIE RCT Onn Se ern eRtY Cm net) ene eenynen (Jan.) 
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Change in Working Conditions - Duty to Bargain in Good Faith - Interference in Trade Unions - 
Remedies - Unfair Labour Practice - Employer refusing to provide information or bargain 
about existing or proposed salaries - Whether union by-passed in communications with 
employees - Whether insisting on employee authorization to release salary information 
unlawful - Whether Board barring individual responsible for violations from participation in 
negotiations - Whether referring dispute to interest arbitration - Damages awarded for 
breach of bargaining duty - Employer directed to provide copy of Board decision to each 
employee 


FORINTEK CANADA CORP. AND JACQUES CARETTE; RE PUBLIC SERVICE 
ALLIANCE OB CANA DAS ain feces secesetecsrnonssnias ace sha eae cscegeese Macnee arse seccn (Apr.) 453 


Change in Working Conditions - Hospital Labour Disputes Arbitration Act - Unfair Labour Prac- 
tice - History of incorrect payment for statutory holidays under collective agreement - 
Employer correcting error during freeze period - History constituting privilege and prevail- 
ing over term in agreement 


ETOBICOKE GENERAL HOSPITAL; RE ASSOCIATION OF ALLIED HEALTH 
PROFESSIONALS, ONTARIOWS @eats en ee eee (May) 614 


Change in Working Conditions - Unfair Labour Practice - Downgrading of employee evaluation 
and failure to give usual wage adjustments - Board applying “‘reasonable expectation” test - 
Finding violation - Downgrading result of grievor’s union activity 


W.H. SMITH CANADA LTD.; RE CANADIAN PAPERWORKERS’ UNION ... (June) 920 


Charter of Rights and Freedoms - Bargaining Unit - Certification - Constitutional Law - Whether 
electricians in mining company’s maintenance department constituting appropriate unit - 
Review of Board’s general approach in making bargaining unit determinations - No practice 
in mining industry of separate bargaining units for classifications of skilled employees - Lim- 
its on employees’ freedom of association reasonable - Application for certification dis- 
missed 


KIDD CREEK MINES LTD.; RE I.B.E.W., LOCAL 1687; RE UNITED STEEL- 
WORKERS OF AMERICA wc seca oaccs saenatansonuireunbaameencuas cin smaunitan tamideurate mete ney (June) 736 


Charter of Rights and Freedoms - Collective Agreement - Unfair Labour Practice - Discharge of 
employee for failure to comply with collective agreement union shop clause - Employer and 
union not violating Act by enforcing union membership clause in collective agreement - 
Union security clause not violating Charter 


CARLTON CARDS LTD., C.P.U., DIETER PLAUTZ ET AL.; RE LESLIE A. 
MANDERS ...S.idacascincbetohany raeccomaseelsck at nehies soe qo iterate cae ae nears be ae artes dete eRe ree (Dec.) 1673 


Charter of Rights and Freedoms - Constitutional Law - Related Employer - Whether related 
employer provision contrary to Charter - Whether Board having jurisdiction to deal with 
Charter argument where A.G.’s not given notice - Whether employers having standing to 
invoke Charter rights of employees 


F.D.V. CONSTRUCTION LIMITED ET AL.; REI.B.E.W., LOCAL 1687 ......... (May) 617 


Charter of Rights and Freedoms - Duty to Bargain in Good Faith - Interference in Trade Unions - 
Strike - Unfair Labour Practice - Employer taking position in bargaining that striking 
employees would only be recalled to work in order of seniority as vacancies arose - Employ- 
er’s preference for maintaining strike replacements discriminating against striking employ- 
ees - Violation of ss. 15, 64 and 66 - Employer having right to raise objection to reverse 
onus provision in Act as being contrary to s. 15 of Charter - Distinction in reverse onus pro- 


si) 


vision between employers and individuals who are not employers not contrary to s. 15 of 


Charter 
SHAW-ALMEX INDUSTRIES LIMITED; RE UNITED STEELWORKERS OF 
AMERICGAZRE GROUPRIOEE MBE OYE BSc eee renee eecen ea eneen acetone (Dec.) 1800 


Charter of Rights and Freedoms - First Contract Arbitration - Representation Vote - Termination 
- Application for declaration terminating bargaining rights and direction of settlement of 
first collective agreement by arbitration - Whether section 40a restricts freedom to contract 
- Whether section 7 of the Charter contravened - Whether time limits for termination appli- 
cations restrict freedom of association - Parties agreeing to representation vote 


EGAN VISUAL INC.; RE DANIEL BOWYER; RE UNITED BROTHERHOOD OF 
CARPENTERS AND JOINERS OF AMERICA, LOCAL 2679 ................00s0se00+ (Aug.) 1075 


Charter of Rights and Freedoms - Interference in Trade Unions - Related Employer - Sale of a 
Business - Unfair Labour Practice - Whether reverse onus in s. 89(5) contrary to presump- 
tion of innocence in Charter - Dominion store chain changing to Mr. Grocer franchise oper- 
ation - Character of business not changed to cause Board to terminate bargaining rights 
under s. 63(5) - Difficulties in applying collective agreement not reason to terminate - 
Whether related employer declaration made - Decision to franchise not tainted - Hiring of 
employees without regard to seniority and recall rights in collective agreement unlawful 


RPKC HOLDING CORPORATION; RE RETAIL, WHOLESALE AND DEPART- 
MENT STORE UNION, LOCAL 414; RE DOMINION STORES LIMITED; RE WIL- 
LE CLEOODS LIMITE Daas oho) tnd URW AT IS Oa teed IO 2, (June) 828 


Charter of Rights and Freedoms - Picketing - Strike - Union members refusing to cross picket line 
at Toronto Transit Commission job site - Whether Transit Labour Disputes Act violates s. 
2(d) of Charter - Constitutional challenge not entertained in absence of notice to Attorney 
General - Whether Board has jurisdiction to entertain s. 89 complaint for alleged violation 
of Transit Labour Disputes Act 


DOMINION PAVING LIMITED; RE LABOURERS’ UNION, LOCAL 183 AND 
INTERNATIONAL UNION OF OPERATING ENGINEERS LOCAL 793 AND 
AMALGAMATED TRANSIT UNION, LOCAL 113 AND MICHAEL REILLY 

DAA eet es rat eel eas bE), Phen wana, Acs enh dalton: ba eho act. (July) 946 


Collective Agreement - Arbitration - Practice and Procedure - Unfair Labour Practice - Foremen 
performing bargaining unit work - Union arguing violation of s. 50 of the Act - Whether 
matter proper for Board consideration - Board finding matter to be one of contract appli- 
cation and interpretation classically dealt with by arbitrators - Board deferring matter to 
arbitration 


LLOYD-TRUAX LIMITED WINGHAM; RE CARPENTERS UNION, 
TOG Ose acne Cn ANP ao tek ee en AN Rin cee cmd (July) 994 


Collective Agreement - Bargaining Rights - Certification Where Act Contravened - Interference 
in Trade Unions - Unfair Labour Practice - Rubber plant moving from Quebec to Ontario 
without advance notice to union - Quebec employees terminated and not re-hired at new 
location - Whether plant relocation and hiring practices tainted by anti-union motive - 
Whether bargaining rights having extra-territorial effect - Whether collective agreement 
binding outside Quebec 


SERVAAS RUBBER COMPANY INC.; RE LE SYNDICAT DES EMPLOYES DE 
SER VAAS (CSN); RE R.W.D.S.U.; RE LA COMPAGNIE DE CAOUTCHOUC SER- 
VAASINCSAND READ LAUZON ince: dadecssadeceenass dccisneurscseomaeantasulexeasaanssnss (Dec.) 1780 


Collective Agreement - Charter of Rights and Freedoms - Unfair Labour Practice - Discharge of 
employee for failure to comply with collective agreement union shop clause - Employer and 


34 


union not violating Act by enforcing union membership clause in collective agreement - 
Union security clause not violating Charter 


CARLTON CARDS LTD.; C.P.U., DIETER PLAUTZ ET AL.; RE LESLIE A. 
MANDERS exes socsasteavensahbraeonauchr ah bee ee ee eee (Dec.) 


Collective Agreement - Conciliation - Common mistake as to value of cola fold-in - Whether ren- 


dering collective agreement void - Applicability of contract and common law doctrines to 
collective bargaining law - Whether Minister having authority to appoint conciliator 


PPG INDUSTRIES CANADA LTD., LONDON MERCHANDIZING BRANCH; RE 
ENERGYANDIGHE MICAT WORKE RSTONTO Nieseceseeeerceercenseeere etree ee cree (Jan.) 


Collective Agreement - Construction Industry Grievance - Employer signing voluntary recogni- 


tion Agreement with understanding it was binding only for duration of particular project - 
Whether result of union misrepresentation - Whether provincial agreement binding on 
employer 


VINCENT SPIRITO & SONS LTD.; RE THE ONTARIO PROVINCIAL CONFER- 
ENCE OF THE INTERNATIONAL UNION OF BRICKLAYERS AND ALLIED 
CRAFTSMEN 3.422..)..2). Le a SRE eS Sore oe (Feb.) 


Collective Agreement - Construction Industry Grievance - Whether pipeline distribution agree- 


ment or mainline agreement applicable to project in issue - Project consisting of construc- 
tion of section of natural gas pipeline between regulating station and Consumers Gas sta- 
tion - Agreement unambiguous - Project involving the construction of distribution pipeline - 
Grievance dismissed because distribution agreement complied with 


ROBERT B. SOMERVILLE COMPANY LIMITED; RE U.A., LOCAL 46 ........ (Dec.) 


Collective Agreement - Duty of Fair Representation - Sale of a Business - Unfair Labour Practice 


- A & P purchasing Dominion warehousing operation - Integrating with own operation - 
Union agreeing to expand A & P agreement to include Dominion employees resulting in 
endtailing of seniority - Whether circumvention of statutory consequence of sale unlawful - 
Whether Dominion agreement terminated contrary to s. 52 - Whether union representing 
both groups having conflict of interest - Whether process followed or terms of agreement 
accepted constituting unfair representation of Dominion employees 


GREAT ATLANTIC AND PACIFIC TEA COMPANY OF CANADA LIMITED, 
RETAIL, WHOLESALE & DEPARTMENT STORE UNION, LOCAL 414; RE JAMES 
MEIKLE ET AL.; RE EDWARD JENNER AND JOHN YUILL; RE DOMINION 
STORES LIMITED; AND TWOIOTHER FILES <iscecasienctscscarsaeveeereethoeeeyaeees (Apr.) 


Collective Agreement - Termination - Timeliness - Collective agreement ratified but not signed 


formally by union due to discovery of typographical errors - Whether collective agreement 
in existence to bar termination application 


SEARS CANADA INC.; RE EMPLOYEES OF SEARS CANADA INC. (PETERBOR- 
OUGH); RE RETAIL, WHOLESALE & DEPARTMENT STORE UNION ........ (Aug.) 


Colleges Collective Bargaining Act - Duty of Fair Representation - Financial Statements - Unfair 


Labour Practice - Local union membership policy not to provide financial statement to 
employees - Employee permitted access to financial information - Access to information not 
adequate for purposes of Act - Union donation of funds to other organizations contrary to 
union constitution not breach of duty of fair representation - Purely internal union matter 


STUART) AUK 7 RE O:P'S.E Us LOCA Te 560m meee re en eee eer (July) 


Colleges Collective Bargaining Act - Intimidation and Coercion - Unfair Labour Practice - Can- 
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143 


288 


1773 


485 


1159 


1021 


cellation of courses taught by full-time faculty in extension program during legal strike not 
tainted by anti-union motive - Absence of reverse onus in CCBA 


CAMBRIAN COLLEGE OF APPLIED ARTS AND TECHNOLOGY; 
RUE OAR SOR Ue rues nep ee tie eee teases ne ae eneh dees nt Aenea Ne ae Seineniecine See Veesee dewaawemn necks (Sept.) 


Conciliation - Collective Agreement - Common mistake as to value of cola fold-in - Whether ren- 
dering collective agreement void - Applicability of contract and common law doctrines to 
collective bargaining law - Whether Minister having authority to appoint conciliator 


PPG INDUSTRIES CANADA LTD., LONDON MERCHANDIZING BRANCH; RE 
ENERGY-AND CHEMICAL WORKERS UNION visi socesiie ca netnapine cedusoncasesaue sas veg (Jan.) 


Constitutional Law - Bargaining Unit - Certification - Charter of Rights and Freedoms - Whether 
electricians in mining company’s maintenance department constituting appropriate unit - 
Review of Board’s general approach in making bargaining unit determinations - No practice 
in mining industry of separate bargaining units for classifications of skilled employees - Lim- 
its on employees’ freedom of association reasonable - Application for certification dis- 


missed 
KIDD CREEK MINES LTD.; RE I.B.E.W., LOCAL 1687; RE UNITED STEEL- 
WORKERS O REAME RIG Ameer sccercencsonrecccsn cet eccrine tonnes nein Caner Ne ae en acim (June) 


Constitutional Law - Certification - Respondent hauling goods for manufacturer but not a 
licensed carrier nor involved in manufacturing itself - Respondent found to be delivery arm 
of manufacturer - Operation integral part of manufacturing concern and therefore within 
provincial jurisdiction 


FLEETWIDE, 608379 ONTARIO INC. O/A; RE TEAMSTERS UNION, 
TOC ASSO ee POE AM edna hid say Fo Pn scasshscd eed Laa Mata sodh Seca. (Sept.) 


Constitutional Law - Certification - Whether labour relations of fishing boat crews within provin- 
cial or federal jurisdiction - Whether fishing falls within statutory exclusions of hunting and 
trapping - Board having jurisdiction to hear application on basis that labour relations in 
fisheries is within provincial jurisdiction 


GREAT LAKES FISHERMEN AND ALLIED WORKERS’ UNION; RE OMSTEAD 
FOODS EIMIME DIB IWA Trae rac costs dnrecunarte-ccane weet en tebe cctcteskstes hemtacosenec meno enc (Dec.) 


Constitutional Law - Charter of Rights and Freedoms - Related Employer - Whether related 
employer provision contrary to Charter - Whether Board having jurisdiction to deal with 
Charter argument where A.G.’s not given notice - Whether employers having standing to 
invoke Charter rights of employees 


F.D.V. CONSTRUCTION LIMITED ET AL; REI.B.E.W., LOCAL 1687 .......... (May) 


Constitutional Law - Company engaged in business of setting up and marketing air and rail tour 
packages - Tours sold on a wholesale basis to Ontario and U.S. travel agents - Some tours 
leave from U.S. to destinations in Ontario and outside Ontario - Business requiring some 
employees to travel outside Ontario on regular basis - Out-of-province services provided by 
persons other than employees of company - Whether business integral part of federal work 
or undertaking - Whether itself an “‘extra-provincial’’ work or undertaking - Whether ‘‘con- 
necting” or “extending” beyond the province 


KEYTOURS INC.; RE SERVICE EMPLOYEES UNION, LOCAL 210; RE GROUP 
ORE MPEOYV EES erercretnscrcrrsscet ron ose nesee need ee ceetertrerne eine cnee: cote cece (July) 
Constitutional Law - Employees of uranium mine filing complaint - Operation within federal 


jurisdiction - Complaint dismissed 


ST. PIERRE, VICTOR; RE UNITED STEELWORKERS OF AMERICA .......... (Mar.) 
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Constitutional Law - Practice and Procedure - Stay requested while courts decide constitutional 
question of jurisdiction - Union also requesting notice be given to Attorneys General of 
Board proceedings - Board having duty to rule upon constitutional challenge to assist courts 
in event of a judicial review - Notice to Attorneys General not required in this division of 
powers challenge 


C.P. FISHERIES LTD., ET AL.; RE GREAT LAKES FISHERMEN AND ALLIED 
WORKERS” UNION: tts ee ee re en ee (Nov.) 


Constitutional Law - Practice and Procedure - Termination - Certification for employees of 
employer engaged in truck hauling business obtained by waiver of hearings - Constitutional 
issue not raised or considered at certification - Board faced with termination application 
finding employer within federal jurisdiction - No jurisdiction to entertain termination appli- 
cation - Reconsideration application appropriate means to raise constitutionality of certifi- 
cates issued 


BILL THOMPSON TRANSPORT LIMITED; RE ALLAN BERDAN ET AL.; RE 
CANADIAN BROTHERHOOD RAILWAY, TRANSPORT AND GENERAL 
WORKERS (Fe iivaids hanes S256 ance Oe OEE OREO Ee oc eee mene none (Jan.) 


Construction Industry - Adjournment - Certification - Petition - Practice and Procedure - State- 
ment of desire filed with no return mailing address of representative of employees - 
Acknowledgment of statement sent to first employee on list - No notice of hearing issued by 
Board in Form 79 - Representative of employees granted adjournment to retain counsel 
due to inadequate notice of hearing 


ELGIN CONSTRUCTION COMPANY LIMITED; RE LABOURERS’ UNION, 
ONTARIO PROVINCIAL DISTRICT COUNCIL; RE GROUP OF 
EMPLOYEES 4.30 505.5: deo: hetet: Hen ede ee ee ee (July) 


Construction Industry - Arbitration - Practice and Procedure - Union not directly affected by 
arbitration proceeding seeking participation at hearing - Possible effect of Board award as 
precedent not reason to allow participation by stranger to proceedings 


TORONTO, THE MUNICIPALITY OF METROPOLITAN; RE I.B.E.W. LOCAL 353; 
RE THE ELECTRICAL TRADE BARGAINING AGENCY OF THE ELECTRICAL 
CONTRACTORS ASSOCIATION OF ONTARIO ooo ooo ccsee as sens aan ences eneaees= (Apr.) 


Construction Industry - Bargaining Rights - Whether certificate of accreditation and subsequent 
operation of province-wide bargaining provisions of Act had effect of binding employer to 
current province-wide agreement 


JOHN HAYMAN & SONS COMPANY LIMITED AND ONTARIO AND KING LIM- 
ITED; RE INTERNATIONAL ASSOCIATION OF BRIDGE, STRUCTURAL AND 
ORNAMENTAL TRONWORKERS, LOCAL /00@... crete ce eee (Apr.) 


Construction Industry - Bargaining Rights - Reconsideration - Whether certificate of accreditation 
and subsequent operation of province-wide bargaining provisions of Act had effect of bind- 
ing employer to current province-wide agreement 


JOHN HAYMAN & SONS COMPANY, LIMITED, AND ONTARIO AND KING LIM- 
ITED; RE IRONWORKERS’ UNION, LOCAL 700 


Construction Industry - Bargaining Unit - Certification - Applicant seeking certification in two 
Board geographic areas while employees only existing in one - Geographic area in which no 
employees were employed as of the application date is not an appropriate geographic area 
within the meaning of s. 144(1) 


E/E FRADEMA MASONRY; RE INTERNATIONAL UNION OF BRICKLAYERS 
AND ALLIED CRAFTSMEN, LOCAL ZiGANADA Gasicinaeseaeate ee eoeee (Dec.) 
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Construction Industry - Bargaining Unit - Certification - Certification sought for a single all 
employee bargaining unit to include both employees engaged in construction work away 
from the employer’s premises as well as employees engaged in non-construction work at 
employer’s factory - Separate construction and non-construction units appropriate because 
there is no common work force 


METRO RAILING LTD.; RE CARPENTERS’ UNION, LOCAL 27................4. (Dee?) 73 


Construction Industry - Bargaining Unit - Certification - Practice and Procedure - Whether trade 
unions other than applicant and intervener should have been given notices of the appli- 
cation and hearing - Issue depending on whether applicant is an affiliated bargaining agent - 
Whether applicant required to represent all trades employed by the respondent on the 
application date if the applicant is not an affiliated bargaining agent 


PROJECTA ENGINEERING AND CONSTRUCTION INC.; RE LUMBER AND 
SAWMILL WORKERS UNION, LOCAL 2693 OF THE CARPENTERS’ UNION; RE 
LABOURERS’ UNION, LOCAL 607; RE ONTARIO PROVINCIAL CONFERENCE 
OF THE UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERI- 
CARE CENCAN CONCRE UE 6c LUCE LIMITED ijn cn.secsnsoctetwcorbncassegeranenens (Dec.) 1767 


Construction Industry - Bargaining Unit - Certification - Respondent requesting that ‘‘gas fitters”’ 
be referred to in bargaining unit description - Designation orders not explicitly referring to 
gas fitters - Board declining to describe a bargaining unit so as to give an affiliated bargain- 
ing agent the right to represent employees in trades other than those covered in the desig- 
nation orders - Not necessary to determine whether gas fitting part of plumbing and 
steamfitting trades 


SUPERIOR PLUMBING & HEATING COMPANY LTD.; RE U.A., LOCAL 46, RE 
GROUPOREMPIEO ME ERS tere seer acaranievarestanteaasienentaniataceasiteces anew ant teGad e<s/ (Nov.) 1589 


Construction Industry - Bargaining Unit - Certification - Whether employees engaged in sheet 
metal work but not journeymen sheet metal workers or registered sheet metal apprentices 
should be included in bargaining unit - Board declining to reconsider its practice of exclud- 
ing such employees as enunciated in /rvcon Roofing 


NAYLOR GROUP INCORPORATED; RE SHEET METAL WORKERS’ INTERNA- 
TIONAL ASSOCIATION LOCAL UNION 537; RE GROUP OF EMPLOYEES. ..(Nov.) 1559 


Construction Industry - Bargaining Unit - Termination - No collective agreement covering non- 
ICI projects and no work performed by employees in ICI sector - Whether applicants can 
seek termination of bargaining rights for both the ICI and non-ICI sectors - Whether 
employees working in only one unit can terminate bargaining rights in other one - Effect of 
statutory scheme imposing province-wide bargaining in ICI sector 


FRED JANTZ MASONRY CONSTRUCTION COMPANY LIMITED; RE MICHAEL 
C. SZABO ET AL.; RE ONTARIO PROVINCIAL CONFERENCE OF THE INTER- 
NATIONAL UNION OF BRICKLAYERS AND ALLIED CRAFTSMEN AND THE 
INTERNATIONAL UNION OF BRICKLAYERS AND ALLIED CRAFTSMEN, 
oro VEG eR IP ne. rere em eens eee nre Ore (Aug.) 1083 


Construction Industry - Bargaining Unit - Whether disputed employees “‘registered’”’ sheet metal 
apprentices pursuant to Apprenticeship and Tradesmen’s Qualification Act - Filing of con- 
tract of apprenticeship with Director of Apprenticeship minimum condition for determina- 
tion 


NAYLOR GROUP INCORPORATED; RE SHEET METAL WORKERS’ INTERNA- 
TIONAL ASSOCIATION LOCAL UNION 537; RE GROUP OF EMPLOYEES ..(Nov.) 1563 


Construction Industry - Build-up - Two contracts in hand and third contract expected increasing 
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workforce of construction employer from three to twenty-four - Build-up not taken into 
account - Application of build-up principle in construction industry 


COLIBRI CONSTRUCTION INC.; RE LABOURERS’ UNION, LOCAL 527..... (May) 


Construction Industry - Build-Up - Certification - Employee - Reconsideration - Whether 
“Thirty-thirty” rule and build-up principle applied in construction industry certification 
applications - Whether Board should order hearing 


COLIBRI CONSTRUCTION INC.; RE LABOURERS’ UNION, LOCAL 527 ...... (July) 


Construction Industry - Certification - Board not engaging in inquiry to review geographic bound- 
aries of Board area #19 - Determination of trade when time split between labourer and 
operating engineer 


KLIMACK CONSTRUCTION LTD.; RE LABOURERS’ UNION, LOCAL 491; RE 
GROUP OF EMPLOYEES 75.40% ate. 20 Suet ce ee (Sept.) 


Construction Industry - Certification - Employee - Carpenters’ Union making timely application 
for certification - Employer not aware that sale provision binding him to Labourers’ collec- 
tive agreement - Whether persons hired contrary to Labourers’ agreement “employees” for 
purposes of Carpenters application - April Waterproofing principle considered 


PIERRE A. GRATTON CONSTRUCTION INC., CONSTRUCTION P.H. GRAGER 
INC.; RE CARPENTERS UNION, LOCAL 93; RE LABOURERS UNION, LOCAL 


Construction Industry - Certification - Employee - Grievors laid-off before reporting to work on 
morning of the date of the application - Whether grievors should be included in count - 
Whether construction industry test ‘‘actually at work on date of application” satisfied 


GALIE ELECTRIC COMPANY, LIMITED: RESTLB IE We, LOCAL 353 ecsse ee (July) 


Construction Industry - Certification - Employer - Newsprint manufacturer using own work force 
to undertake construction project to improve quality of the newsprint - Whether employer 
operating a business in the construction industry 


ABITIBI-PRICE INC.; RE U.A., LOCAL 628; RE LOCAL UNION 1565-I.B.E.W.; RE 
C.P.U., LOCALS 67, 40, 32, 109, 90, 132, 134, 133, 239, 249; RE INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS, THUNDER BAY 
LODGE T1220 oscn su cisnueobunins vine sense omsstes che dleaae)saiieatnueeaeaaete ae Meee aan del anaes. aera (Dec.) 


Construction Industry - Certification - Employer - Subcontractor on project going bankrupt - 
General contractor paying subcontractor’s employees in order to complete project - Sub- 
contractor continuing to control project - General contractor becoming employer for pur- 
poses of certification application 


ELLIS-DON LIMITED; RE INTERNATIONAL UNION OF BRICKLAYERS AND 
ALLIED CRAFTSMEN & LOCAL UNION 7 CANADA ...occscsecessessssesseseneeseee (Aug.) 


Construction Industry - Certification - Membership Evidence - Practice and Procedure - Union 
seeking certification of employer’s employees in ICI sector - Employer’s submission that 
unit should be restricted to residential sector because employer principally operates in that 
sector and its employees were employed in that sector on application date, rejected - Alle- 
gation that dollar payment made conditionally not treated as non-pay - Board not conduct- 
ing own investigation 


WALLOY EXCAVATING COMPANY LIMITED; RE LABOURERS UNION, 
LOCAGA059 |. sass toasqocrRitets aaneachaedesednatteen teaens ce cor aA IR te oh Saeco aes (Apr.) 


Construction Industry - Certification - Practice and Procedure - Board’s rules requiring special 
form to be used where pre-hearing vote requested in construction certification application - 


594 


931 


1238 


SH 


959 


1613 


1076 


576 


Use of regular certification form technical defect - Application processed as if filed on - 


proper form 


McKAY-COCKER CONSTRUCTION LIMITED; RE LABOURERS’ UNION, LOCAL 


Construction Industry - Certification - Practice and Procedure - Employer seeking after terminal 
date to amend reply to raise inclusion of person in unit - Allowed in circumstances - Count 
of employees in construction application determined as of application date - But represent- 
ative period examined to determine craft employees engaged in 


JIM BERTRAM & SONS CONSTRUCTION LTD.; RE INTERNATIONAL UNION 
OF OPERATING ENGINEERS, LOCAL 793; RE GROUP OF EMPLOYEES....(Apr.) 


Construction Industry - Certification - Practice and Procedure - Reply requesting a hearing to 
defend on grounds of Charter of Rights and Freedoms - Respondent failing to comply with 
s. 97 of Rules by failing to substantiate request for a hearing - Certification granted without 
a hearing 


GLOBFIN DEVELOPMENTS LIMITED; RE LABOURERS’ UNION, 
JIA @ L720 aR Pana ceeeasoncoaconencdand sacen oT dence itr BEMnRICE CREPE Cer DneR COnCrT SoCaREE Pica ceae oacepncacd (Nov.) 


Construction Industry - Certification - Practice and Procedure - Whether s. 144(1) containing limi- 
tation on eligibility of an affiliated bargaining agent to bring certification application - Res- 
pondent’s employees not entitled to notice of hearings once written representations not 
filed - Bulk of employees affected by application working in territorial jurisdiction of 
another union local - Board not required to give local notice of legal consequences of appli- 
cation 


R. & H. ELECTRIC CO.; 584317 ONTARIO LIMITED, C.O.B. AS, AND CONCEPT 
ELECTRIC INC.; RE INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS (OC AME 393 cosas te sescaine sea sacle cai siesinsise Se vepsoeisesioneclemmaiie cnace nm tection (Oct.) 


Construction Industry - Construction Industry Grievance - Damages - Whether work repair or 
maintenance - Whether construction - Maintenance agreement cannot apply to ICI work 
because of s. 146(2) - Whether union estopped from claiming damages because of past prac- 
tice of applying maintenance agreement - Whether damages denied because of delay 


INSCAN CONTRACTORS (ONTARIO) INC.; RE INTERNATIONAL ASSOCIA- 
TION OF HEAT AND FROST INSULATORS & ASBESTOS WORKERS AND ITS 
OC AL DSi trriee peo hphcn cn a rh ee Pudi Ee meme ey. ste 5 UA (May) 


Construction Industry - Construction Industry Grievance - Employer - Grievances relating to 
work involving setting up of displays during C.N.E. - Whether employer operating business 
in construction industry - Board not departing from distinction between fixtures and chat- 
tels - S.124 not available 


DISNEY DISPLAY; RE LABOURERS UNION, LOCAL 506..............:..:cceeeeeee (Feb.) 
Construction Industry - Construction Industry Grievance - Practice and Procedure - Grievance 
alleging mechanic dismissed when recalled after lay-off - Whether notice of hearing to all 


mechanics in field required - Board enumerating criteria for dismissing application on pre- 
liminary objection - Timeliness of reference under s. 124 


Jeo LOCK ca SONSTCIMIPED | REGGAE OCAIG 787i cs ssenae sececenteeseches-ceee (June) 


Construction Industry - Dependent Contractor - Employee - Sheet metal workers obtained for 
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construction project through hiring hall - Whether employees or independent contractors - 
Whether employer engaged in construction industry 


BELL AIR CONDITIONING INC.; RE SHEET METAL WORKERS INTERNA- 
TIONAL ASSOCIATION; EO CAV 47 ee seacceattnaneserassesassaceeesece suuseneccea dna (Feb.) 


Construction Industry - Duty to Bargain in Good Faith - Remedies - Unfair Labour Practice - 
Pursuit of agreement other than provincial agreement breach of bargaining duty and s. 
146(2) - Provisions of union constitution no defence against requirements of Act - Board 
directing inclusion of appendix in agreement 


CANADIAN PNEUMATIC CONTROL CONTRACTORS ASSOCIATION; RE THE 
ONTARIO PIPE TRADES COUNCIL OF U.A. AND U.A. AND THE MECHANI- 
CAL CONTRACTORS ASSOCIATION OF ONTARIO ............cccceseceeceeseneeeees (Feb.) 


Construction Industry - Employer - Respondent employing employees to construct motel which it 
planned to operate - Whether employer in construction industry 


FERLANTI MANAGEMENT INC.; RE LABOURERS UNION, LOCAL 493..... (Feb.) 


Construction Industry - Practice and Procedure - Strike - Application under s. 135 claiming indi- 
vidual bargaining violated s. 131 - Not properly filed under s. 135 - Single Vice-Chairman 
not having jurisdiction to hear 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
A DIVISION OF THE MECHANICAL CONTRACTORS ASSOCIATION TORONTO; 
RE SEAN O’RYAN AND U.A., LOCAL 46 AND URBAN MECHANICAL CON- 
TRACTORS LIMITED ED AL sg cic. snccsonssmdescoah unser anommesteanietesn: tecdettenntnrusans (June) 


Construction Industry - Related Employer - Purpose of s. 1(4) discussed - Legal basis of bargain- 
ing rights in construction industry canvassed - Nature of work in construction industry lead- 
ing to finding of related employer 


FRANK PLASTINA INVESTMENTS LTD. AND SHERWOOD VILLAGE HOMES 
INC. C.0.B. AS GRAND VALLEY HOMES; RE LABOURERS’ UNION, 
LOCAL 183. cssciease cansceptinn some asainieres vennui otive \awnead ara saves cen cthausan vane rc aMeaasaa arenes (June) 


Construction Industry - Termination - Timeliness - Conflict between construction industry and 
general termination provisions - Whether time limits relating to conciliation and one year 
shelter period applicable to construction industry - Sections 57 and 61 modified by six- 
month period in section 123 


INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 793; RE ALAN 
GAGNON ccs sascha aos ies es wil oe Oe ge (Aug.) 


Construction Industry Grievance - Adjournment - Jurisdictional Dispute - Practice and Procedure 
- Sector Determination - Whether Board should proceed with sector determination or defer 
to mediation efforts of Industrial Inquiry Commissioner 


WEST YORK CONSTRUCTION LTD.; RE CARPENTERS’ DISTRICT COUNCIL OF 
TORONTO AND VICINITY, ON BEHALF OF LOCALS 27 AND 1304, CARPEN- 
TERS’ UNION; RE METROPOLITAN TORONTO APARTMENT BUILDERS’ 
ASSOCIATION; RE LABOURERS’ UNION, LOCAL 183; RE THE ONTARIO 
FORM WORK ASSOCIATION; RE THE FORM WORK COUNCIL OF 

ONTARIO 


Construction Industry Grievance - Adjournment - Reconsideration - Board finding respondent 
violated collective agreement and ordering compensation of applicant - Respondent asking 
for reconsideration and adjournment of reconsideration until jurisdictional dispute pro- 
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ceedings completed - Board declining to defer to jurisdictional dispute process at late stage 
in proceedings 


TEPERMAN AND SONS INC.; RE LABOURERS’ UNION, LOCAL 1089 ........ (Nov.) 


Construction Industry Grievance - Arbitration - Practice and Procedure - Timeliness - Grievor 
claiming retroactive room-and-board allowance - Grievance launched with considerable 
delay - Board applying equitable doctrine of laches - Grievance dismissed 


ONTARIO HYDRO - DARLINGTON G.S. AND THE ELECTRICAL POWER SYS- 
TEMS CONSTRUCTION ASSOCIATION; RE ONTARIO ALLIED CONSTRUCTION 
TRADES COUNCIL AND LAGUrNtA AL OCAISD97. 42558, sp 0iareies tints. wleneenieivranere (July) 


Construction Industry Grievance - Arbitration - Whether established local practice of carpenters 
performing “cutting and placing of lagging” work 


HAMILTON, GENERAL CONTRACTORS ASSOCIATION OF, ET AL.; RE CAR- 
PENTERS UNION, LOCAL 18; RE ONTARIO PROVINCIAL COUNCIL OF THE 
UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA. (July) 


Construction Industry Grievance - Collective Agreement - Employer signing voluntary recogni- 
tion Agreement with understanding it was binding only for duration of particular project - 
Whether result of union misrepresentation - Whether provincial agreement binding on 
employer 


VINCENT SPIRITO & SONS LTD.; RE THE ONTARIO PROVINCIAL CONFER- 
ENCE OF THE INTERNATIONAL UNION OF BRICKLAYERS AND ALLIED 
GRIARTSMEN tee nn ee re een oe ES ee ee ee (Feb.) 


Construction Industry Grievance - Collective Agreement - Whether pipeline distribution agree- 
ment or mainline agreement applicable to project in issue - Project consisting of construc- 
tion of section of natural gas pipeline between regulating station and Consumers Gas sta- 
tion - Agreement unambiguous - Project involving the construction of distribution pipeline - 
Grievance dismissed because distribution agreement complied with 


ROBERT B. SOMERVILLE COMPANY LIMITED; RE U.A., LOCAL 46 ........ (Dec.) 


Construction Industry Grievance - Construction Industry - Damages - Whether work repair or 
maintenance - Whether construction - Maintenance agreement cannot apply to ICI work 
because of s. 146(2) - Whether union estopped from claiming damages because of past prac- 
tice applying maintenance agreement - Whether damages denied because of delay 


INSCAN CONTRACTORS (ONTARIO) INC.; RE INTERNATIONAL ASSOCIA- 
TION OF HEAT AND FROST INSULATORS & ASBESTOS WORKERS AND ITS 
18,5] SV MLS sa 7 hae RA ee ee ee ee (May) 


Construction Industry Grievance - Construction Industry - Employer - Grievances relating to 
work involving setting up of displays during C.N.E. - Whether employer operating business 
in construction industry - Board not departing from distinction between fixtures and chat- 
tles - S. 124 not available 


DISNEY DISEEAY; RE PABOURERS UNION, LOCAL 506.00 citer sceceesns arenes (Feb.) 


Construction Industry Grievance - Construction Industry - Practice and Procedure - Grievance 
alleging mechanic dismissed when not recalled after lay-off - Whether notice of hearing to 
all mechanics in field required - Board enumerating criteria for dismissing application on 
preliminary objection - Timeliness of reference under s. 124 


1H. LOCK SONS EIMITED; RETA VLOCAL 787 2c tested scuene aes weesndverds (June) 


Construction Industry Grievance - Damages - Union referring member returning from injury and 
Workers’ Compensation - Whether denial of employment violation of agreement - Whether 
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employer entitled to seek further medical evidence - Whether duty of mitigation requiring 
acceptance of modified work 


E. S. FOX LTD., ONTARIO SHEET METAL AND AIRHANDLING GROUP; RE 
ONTARIO SHEET METAL WORKERS CONFERENCE, SHEET METAL WORK- 
ERS’ INTERNATIONAL ASSOCIATION, LOCAL 269 .......cccssssssessscssseceseeens (Apr.) 


Construction Industry Grievance - Damages - Whether genuine sub-contract or attempt to avoid 


collective agreement - Board considering employer’s good faith in making sub-contract 
arrangement and union’s knowledge - Refusing to go behind “‘sub-contract” in particular 
circumstances - Damages assessed for hours lost by union members 


STEVE’S SHEET METAL CO., S.N. VENTILATION HEATING LIMITED, C.O.B. 
AS; RE SHEET METAL WORKERS INTERNATIONAL ASSOCIATION, LOCAL 
537 scdacisie nn astoasetinerieinmesovmmeantepteaten eaanatae Mamane me ane ae Sac nee cane eet cise tse, coe ee ne csien eer (Sept.) 


Construction Industry Grievance - Employee disciplined for safety infraction - Employer estab- 


lishing safety requirements higher than in safety legislation - No defence that grievor 
observed requirements in safety legislation - Grievance dismissed 


ONTARIO HYDRO; RE INTERNATIONAL ASSOCIATION OF BRIDGE, STRUC- 
TURAL AND ORNAMENTAL IRONWORKERS ..........ccccececeeceeceeeeeeeeneeeenees (Apr.) 


Construction Industry Grievance - Employer and MCAT bound by two collective agreements 


with applicant union - Employer violating collective agreements by failing to remit dues, 
welfare payments, etc. - Collective agreements containing guarantee by MCAT on all mon- 
etary provisions - Guarantee not enforceable - Union failing to exhaust other remedies 
against employer 


PARENT MASONRY LIMITED AND THE MASONRY CONTRACTORS’ ASSOCIA- 
TION OF TORONTO INC.; RE THE BRICKLAYERS, MASONS INDEPENDENT 
UNION, OF CANADA OCAL fii sensecncaseet ser toveceenecneas scenes: acre tearisatael (Dec.) 


Construction Industry Grievance - Employer - Respondent hiring person to oversee masonry res- 


toration - Applicant arguing res judicata on issue of whether respondent an ‘‘employer”’ in 
the construction industry based on previous case - Distinction between “owner” or “pur- 
chaser” and “employer” in construction industry discussed 


BRANT COUNTY BOARD OF EDUCATION; RE ONTARIO PROVINCIAL CON- 
FERENCE OF THE INTERNATIONAL UNION OF BRICKLAYERS AND ALLIED 
CRAFTSMEN: ©. ccths 78 er ee Ck foe ek ren) Cee ee eres (Sept.) 


Construction Industry Grievance - Employer - Whether Board sitting as arbitrator will apply prin- 


ciple of res judicata - Whether respondent an employee or independent contractor 


MUELLER, HELMUT, RE; RE SHEET METAL WORKERS INTERNATIONAL 
ASSOCIATION, LOCAL 537i ..,siirtiactanwasted dneetee tae canvas eee atoe cae sone eeeae seceee es (Nov.) 


Construction Industry Grievance - Evidence - Practice and Procedure - Union resiling from prac- 


tice of permitting name hires - Whether ambiguity or estoppel permitting employer to lead 
evidence as to practice - Whether agreement permitting name hire - Whether union estop- 
ped from resiling from long standing acquiescence for name hire - Whether estoppel giving 
binding contractual effect to benefit not in collective agreement - Elements of estoppel not 
made out 


MECHANICAL CONTRACTORS ASSOCIATION OF ONTARIO; RE U.A., LOCAL 


Construction Industry Grievance - Grievance claiming failure to make vacation payments - 
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Arrangement between respondent and employer who took over sub-contract subsequently 
cannot affect employees’ rights earned against respondent 


HIGHROCK STRUCTURAL LIMITED; RE LABOURERS’ UNION, 
J OLE. 9 EES) Noise 2S en ay ooria as Ader ce PAS OSC merce ec oncce onic aot nce acnben aac Guo O MER aC amc AMER CECE (Apr.) 


Construction Industry Grievance - Jurisdictional Dispute - Whether jurisdiction of Board under s. 
124 ousted if issue concerns jurisdictional dispute 


ONTARIO HYDRO AND ELECTRICAL POWER SYSTEMS CONSTRUCTION 
ASSOCIATION; RE ONTARIO SHEET METAL WORKERS CONFERENCE .. (Oct.) 


Construction Industry Grievance - Parties - Whether Local can bring grievance under s. 124 when 
collective agreement between EPSCA and Allied Council - Distinction between being 
bound by a collective agreement and being a party to a collective agreement discussed 


ONTARIO HYDRO, ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCI- 
ATION. RE LABOURERS’ UNION, LOCAINIO5900s ..uhseschctctencecsete (Aug.) 


Construction Industry Grievance - Practice and Procedure - Applicant union closing case in chief 
without calling evidence - Respondent making motion for nonsuit for failure to prove 
unemployed members available to perform improperly subcontracted work - Motion denied 
- Missing element only relevant to remedy and remedy yet to be considered by Board 


FAIRBANK CARPENTRY AND E & R CARPENTRY INC., ATTICA INVEST- 
MENTS INCORP. C.O.B. AS; RE UNITED BROTHERHOOD OF CARPENTERS 
AN DTOINERSIOEAMERICATE OCA 27 rarree ern nsactncecease etceeere listens ser (Aug.) 


Construction Industry Grievance - Practice and Procedure - Extent of particularization required 
when filing grievance - Respondent not entitled to particulars of theory or analysis of appli- 


cant’s case 
BELMONT PLASTERING COMPANY, BEN PLASTERING LIMITED C.O.B. AS; 
RE;CARPENTEERSIUNIONEIEOCA Wel S ress oaeaac en cesta eee eeen ean rene eee anes (May) 


Construction Industry Grievance - Practice and Procedure - Whether applicant required to prove 
delivery of grievance to respondent before referral to Board - Whether failure to deliver 
mere technical defect - Whether applicant required to go through grievance procedure in 
collective agreement before referral under s. 124 - Whether delay in making referral reason 
to refuse entertaining grievance 


ARLINGTON CRANE SERVICE LIMITED; RE INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LOCAL 793..0...0. 01 cee OR Reece cns seo. (Apr.) 


Construction Industry Grievance - Practice and Procedure - Whether rule permitting addition of 
parties applicable in s. 124 proceedings - Third party having contractual or proprietory 
rights under contract with employer - Whether having status to intervene as party as of right 
- Board having discretion to grant status - Discretion not exercised in circumstances 


ONTARIO HYDRO; RE ONTARIO SHEET METAL WORKERS 
CONEE CE NOE tench dpete cites), teatia Seu eme are sic Red sel beh (May) 


Construction Industry Grievance - Practice and Procedure - Witness - Refusal by president of res- 
pondent to comply with Board direction to answer specific questions - Powers of Board to 
punish for contempt in face of the Board 


RINO ZANETTE (1981) LTD.; RE LABOURERS’ UNION, LOCAL 607........... (Nov.) 


Construction Industry Grievance - Union steward dismissed following verbal exchange with man- 
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agement on construction site - Union steward having right to challenge authority of man- 
agement - Grievance allowed 


OTTAWA-CARLETON BRICKLAYING AND MASONRY LTD.; RE CARPENTERS 
UNION, LOCAE93 AND RICGHARDIRESIT Allie asescate ene scser sects sere esaseen a (Sept.) 


Construction Industry Grievance - Whether high time premium payable for work - Proper means 
of calculating distance from ground - Meaning of “‘subject to a direct fall” - Extrinsic evi- 
dence permitted to establish existence of latent ambiguity 


STATE CONTRACTORS INC. RE 1. BBW: LOCAL 120 iter seen vnocndoctsatsrenses (Jan.) 


Construction Industry Grievance - Whether provisions of province-wide collective agreement 
apply to specific area of province - Whether master agreement applies when no local sched- 
ule mandatorily applies - Where language in collective agreement permits, geographic juris- 
diction assigned to individual locals corresponding to jurisdiction local enjoyed prior to 
province-wide bargaining - Extrinsic evidence admissible re actual jurisdiction 


M. SULLIVAN AND SON; RE LABOURERS’ UNION, LOCAL 247 ................ (Aug.) 


Crown Transfer - Sale of a Business - Crown contracting out operation and maintenance of pro- 
vincial park - Whether transfer of undertaking or merely contract out of management func- 
tion - Board comparing scope of “‘transfer of undertaking” with “‘sale of business” - Finding 
transfer of undertaking 


MINISTRY OF NATURAL RESOURCES, DANIEL DOLAN, HENRY WILSON 
AND THE CROWN IN THE RIGHT OF ONTARIO AS REPRESENTED BY; RE 
COT) ed 4] Oe crane a noe HERE One InDHeERE LTR ENeAt onto ammroulio snddtdaieda aucdusaae ebonpenasbbendasbodculqnenon: (Mar.) 


Damages - Construction Industry - Construction Industry Grievance - Whether work repair or 
maintenance - Whether construction - Maintenance agreement cannot apply to ICI work 
because of s. 146(2) - Whether union estopped from claiming damages because of past prac- 
tice of applying maintenance agreement - Whether damages denied because of delay 


INSCAN CONTRACTORS (ONTARIO) INC.; RE INTERNATIONAL ASSOCIA- 
TION OF HEAT AND FROST INSULATORS & ASBESTOS WORKERS AND ITS 
|, @) G78 Es ecient sat ence Hen eaenen mite Benne Gc dacodcchcascencuee cau dtorp doesn Loacenonses (May) 


Damages - Construction Industry Grievance - Union referring member returning from inquiry 
and Workers Compensation - Whether denial of employment violation of agreement - 
Whether employer entitled to seek further medical evidence - Whether duty of mitigation 
requiring acceptance of modified work 


E. §. FOX LTD., ONTARIO SHEET METAL AND AIRHANDLING GROUP; RE 
ONTARIO SHEET METAL WORKERS CONFERENCE, SHEET METAL WORK- 
ERS’ INTERNATIONAL ASSOCIATION, LOCAL 269 


Damages - Construction Industry Grievance - Whether genuine sub-contract or attempt to avoid 
collective agreement - Board considering employer’s good faith in making sub-contract 
arrangement and union’s knowledge - Refusing to go behind “‘sub-contract” in particular 
circumstances - Damages assessed for hours lost by union members 


STEVE’S SHEET METAL CO., S.N. VENTILATION HEATING LIMITED, C.O.B. 
AS; RE SHEET METAL WORKERS INTERNATIONAL ASSOCIATION, LOCAL 
DoT ARERR CRC eter acre cer cece sda aeCtnc aaangrican ie itmsch oc car otubeosotntiachosasudéaaéadododcoodebe (Sept.) 


Damages - Duty of Fair Referral - Unfair Labour Practice - Whether formula in Portiss to be used 
to quantify damages flowing from s. 69 breach - Complainants would have fared better than 
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average union member but for s. 69 breach - Portiss formula modified to reflect circum- 
stances of case 


D’ALESSANDRO, LUCIANO AND DONATO MARINARO; RE LABOURERS’ 
INTERNATIONAL UNION OF NORTH AMERICA, LOCAL 1089 AND ROCCO 
BAND Ee eee ee ee, RE MC Ao mee ees (Aug.) 


Damages - Remedies - Unfair Labour Practice - Victim of unfair labour practice electing to take 
layoff rather than work as a helper for employer at 80 per cent of a mechanic’s rate - Layoff 
continuing three months - Whether failure to mitigate losses 


BECKETT ELEVATOR LIMITED; RE INTERNATIONAL UNION OF ELEVATOR 
CONTRACTORS LOCATE SO jae. cs ociiemecteseisissmasnncsnagidaestiensdasetecawacinseegemageseeose tee (Nov.) 


Dependent Contractor - Certification - Employee - Persons providing day-care services in own 
home under agreement with Creche - Day-care program funded by Federal, Provincial and 
Municipal governments - Board weighing economic dependence and control versus per- 
sonal discretion exercised - Finding persons dependent contractors 


CRADLESHIP CRECHE OF METROPOLITAN TORONTO; RE O.P.S.E.U.; RE 
CAUSED, ip tase Re tea ne nt an hee tre ea Pa Pi (Feb.) 


Dependent Contractor - Construction Industry - Employee - Sheet metal workers obtained for 
construction project through hiring hall - Whether employees or independent contractors - 
Whether employer engaged in construction industry 


BELL AIR CONDITIONING INC.; RE SHEET METAL WORKERS INTERNA- 
TIONAL ASSOCIATION LOCAL A vicctincis whcutea ssiotiae sah dacoe soles teoauaeaseeanvesiarsnedoat (Feb.) 


Dependent Contractor - Employee - Whether tree removers dependent contractors - Whether 
economic dependency need derive from contract - Reason for dependency irrelevant 


ONTARIO HYDRO (BANCROFT AREA); RE C.U.P.E., LOCAL 1000............ (June) 


Discharge for Union Activity - Certification Where Act Contravened - Unfair Labour Practice - 
Employees discharged during organizing campaign - Whether anti-union animus - Whether 
conditions for certification without vote satisfied 


MOREWOOD INDUSTRIES LIMITED; RE CARPENTERS UNION, GENERAL 
VORKERS LOCAL 1030 Meth tat Ua tn cy ne One Pee Der et ae (Mar.) 


Discharge for Union Activity - Duty to Bargain in Good Faith - Unfair Labour Practice - 
Whether grievor discharged for picket line misconduct - Whether discharge for union activ- 
ity - Whether failure to reinstate pursuant to no reprisals clause in settlement bad faith bar- 
gaining 
PREEAB CUSHIONING PRODUCTS TIDIARE Ui Birdercssecs caste seater seeceerise (Feb.) 


Discharge for Union Activity - Employee - Interference in Trade Unions - Remedies - Unfair 
Labour Practice - Lay-off of union supporters and promotion of union opponents motivated 
by anti-union reasons - Captive audience meeting unlawful - Board considering probability 
of lay-off for business reasons in computing compensation - Directing posting and mailing 
of employee notice and permission for union to conduct employee meeting during work 
hours - Whether working foremen managerial or confidential 


K & U MANUFACTURING LIMITED; RE UNITED STEELWORKERS OF AMERI- 
CA] REGROUP ORE MBE OXEES ayasnsmsmatctsetseaiaiatiserer sactsen tae abies careasate teisiaseietstel (Jan.) 


Discharge for Union Activity - Intimidation and Coercion - Unfair Labour Practice - Whether 
right to resort to grievance procedure and arbitration right protected under Act - Employer 
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facing redundancy grievances offering grievors alternate positions on condition grievances 
withdrawn - No violation 


OTTAWA, THE CORPORATION OF THE CITY OF; RE CIVIC INSTITUTE OF 
PROFESSIONAL PERSONNE Riaissseserossosse csemocsiaessndaceneceonaccencedtaenscuert (Apr.) 


Discharge for Union Activity - Remedies - Unfair Labour Practice - Pattern of anti-union conduct 
aimed at union supporters - Unfair labour practice complaints settled but complainant har- 
assed and discharged a second time - Breach of ss. 64, 66 and two settlements which 
included a no reprisal clause - Remedies including reinstatement with full wages, posting, 
and order that employer provide copy of decision to all employees 


JACMORR MANUFACTURING LIMITED; RE U.F.C.W. .0... ccc cec eee ee cee (Dec.) 


Discharge for Union Activity - Unfair Labour Practice - Chief union organizer discharged on day 
of certification hearing - Organizer terminated solely for his threatening behaviour and rac- 
ist remarks - Complaint dismissed 


OLYMPIA FLOOR & WALL TILE CO., OLYMPIA & YORK DEVELOPMENTS 
LIMITED C.O.B. AS, AND JOE SCHOCHET; RE LABOURERS’ UNION, LOCAL 


Duty of Fair Referral - Damages -Unfair Labour Practice - Whether formula in Portiss to be used 
to quantify damages flowing from s. 69 breach - Complainants would have fared better than 
average union member but for s. 69 breach - Portiss formula modified to reflect circum- 
stances of case 


D’ALESSANDRO, LUCIANO AND DONATO MARINARO; RE LABOURERS’ 
INTERNATIONAL UNION OF NORTH AMERICA, LOCAL 1089 AND ROCCO 
DY ANDREAS Soi tidiadoes leet slcasg et ee ee ne ene eae (Aug.) 


Duty of Fair Referral - Unfair Labour Practice - Referrals made as per usual practice re appoint- 
ment of stewards - Not unlawful though resulting in referral of persons not at top of out-of- 
work list - Departures from ordinary rules not unlawful in circumstances - Referral duty not 
giving Board power to arbitrate what rules should govern hiring hall 


BERLINGUETTE, MAURICE ET AL; RE LABOURERS UNION, 
LOCAL 1036)..3-c2cscohc as ee sv ee ee eee (Feb.) 


Duty of Fair Referral - Unfair Labour Practice - ““Two-job” rule in hiring hall applied to com- 
plainant but not travellers - Whether systemic discrimination breach of s. 69 - Cogent 
labour relations purpose test applied prior to finding of discrimination 


LAWRENCE RON: REU-E VOCAL 100 oeerneiae) i temer nee: et eenrere (Sept.) 


Duty of Fair Referral - Unfair Labour Practice - Union adopting policy of refusing name hires fol- 
lowing pre-job conference - Depriving complainant of job opportunities - Whether union 
action arbitrary, discriminatory or in bad faith 


McCONVEY, DONAUCD? RE UCAT LOCAL 46 oa en nee aera eee (June) 


Duty of Fair Representation - Collective Agreement - Sale of a Business - Unfair Labour Practice 
- A & P purchasing Dominion warehousing operation - Integrating with own operation - 
Union agreeing to expand A & P agreement to include Dominion employees resulting in 
endtailing of seniority - Whether circumvention of statutory consequence of sale unlawful - 
Whether Dominion agreement terminated contrary to s. 52 - Whether union representing 


535 


1709 


1744 


1058 


194 


1241 


758 


both groups having conflict of interest - Whether process followed or terms of agreement 
accepted constituting unfair representation of Dominion employees 


GREAT ATLANTIC AND PACIFIC TEA COMPANY OF CANADA LIMITED, 
RETAIL, WHOLESALE & DEPARTMENT STORE UNION, LOCAL 414; RE JAMES 
MEIKLE ET AL; RE EDWARD JENNER AND JOHN YUILL; RE DOMINION 
STORES EIMELED: AND/TWO OTHER PILES cuigieic eres seans crassa ndesteseenviee se0ds (Apr.) 


Duty of Fair Representation - Colleges Collective Bargaining Act - Financial Statements - Unfair 
Labour Practice - Local union membership policy not to provide financial statement to 
employees - Employee permitted access to financial information - Access to information not 
adequate for purposes of Act - Union donation of funds to other organizations contrary to 
union constitution not breach of duty of fair representation - Purely internal union matter 


SUARTACKS 3RE OPS EU LOCATE S60 cree asa. cominednede sesso ceiee tacts asiseinetice tier (July) 


Duty of Fair Representation - Evidence - Unfair Labour Practice - Discharged employee with 
limited English signed letter of resignation at meeting with grievance settlement officer - 
Union acted arbitrarily by not ensuring that employee understood what he was signing - 
Grievance settlement officer not compellable and settlement efforts privileged based on 
common law 


PELLERITI, CARMELO; RE HOTEL AND RESTAURANT EMPLOYEES’ AND 
BARTENDERS’ INTERNATIONAL UNION; RE CARA OPERATIONS LIMITED; 
RE MINIS DRYOECABOUR Ei Grecith a seeiies baste ceicsupe seca ean ee on coebonesteuneee (Dec.) 


Duty of Fair Representation - Evidence - Unfair Labour Practice - Union not referring discharge 
grievance to arbitration - Union not calling any evidence at hearing - Employee’s discharge 
grievance so lacking in merit that no explanation of its decision not to go to arbitration 
required of the union - Onus of proof in s. 68 complaint discussed 


ROBINSON, ROBERT; RE TORONTO PRINTING PRESSMAN AND ASSISTANTS’ 
UNION NO. 10; RE RONALDS PRINTING, RICHMOND HILL ..................... (Aug.) 


Duty of Fair Representation - Practice and Procedure - Unfair Labour Practice - Filing of com- 
plaint delayed because of incorrect advice of lawyers - Complaint not entertained 


STROESSER, NORMAN E.; RE U.A.W., LOCAL 444 AND CHRYSLER CANADA 
URI TM G2) Dsus didn, 5 ie. rh eae Ra Aa Sol A eR: Ue RE Rl (May) 


Duty of Fair Representation - Ratification and Strike Votes - Unfair Labour Practice - Employer 
soliciting employees to ratify memorandum of settlement - Union acquiescence in employ- 
er’s conduct - Whether collusion - Whether ratification vote conducted fairly - Whether 
prima facie case - Board commenting on potential consequence of remedy sought to set 
aside collective agreement and direct new ratification vote 


CARA OPERATIONS LIMITED AND HOTEL EMPLOYEES, RESTAURANT 
EMPLOYEES UNION, LOCAL 75 OF THE HOTEL EMPLOYEES, RESTAURANT 
EMPLOYEES INTERNATIONAL UNION A.F.L.-C.1.0. C.L.C. O.F.L.; RE 
EMPLOYEES OF CARA OPERATIONS LIMITED FLIGHT KITCHENS #1 AND #2 
MALTON Ger ie eo eee chery eee oni ee ted Oi os Selb 2409 3 (Aug.) 


Duty of Fair Representation - Remedies - Unfair Labour Practice - Company refusing to accept 
complainant on job site following work stoppage - Failure to give complainant opportunity 
to explain role in work stoppage and to inform of decision not to process grievance constitu- 
ting breach of duty - Failure to name employer in complaint - Board awarding damages for 
loss of opportunity to have grievance arbitrated 


RITROVATO, ANGELO; RE INTERNATIONAL UNION OF OPERATING ENGI- 
NEERSRIEO CAL 7 93 acter soon sates: sonst iinensene tact ctne area ceedesmeecabacmecs anger (Oct.) 
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Duty of Fair Representation - Remedies - Unfair Labour Practice - Grievor discharged for 


alleged misrepresentation of company property - Failure to investigate and communicate 
with grievor arbitrary conduct - Arbitration with jointly selected counsel directed - Tripar- 
tite board of arbitration inappropriate - Submission of grievance to sole arbitrator ordered 


ST. PIERRE, JEANNE; RE U.A.W., LOCAL 444 AND CHRYSLER CANADA 
LUD... sedi cabenca citings duwannataaad vatigen aval naves ster sPren ie eee Rasa ot otto chic beeen nN anes (June) 


Duty of Fair Representation - Remedies - Unfair Labour Practice - Union withdrawing complain- 


ant’s grievance on assumption that she turned down reasonable offer of settlement by 
employer - Whether union gave grievance “‘its honest consideration” - Union’s duty to 
ascertain grievor’s version of events prior to acting against her interest - Reinstatement of 
arbitration of grievance ordered - Order not barring settlement by union in compliance with 
requirements of s. 68 


LIEBMAN, JEAN; RE YORK UNIVERSITY STAFF ASSOCIATION; RE YORK 
UNIVERSITY 22.25 Siac asisaiss sae sesenastelnnaseseeles deaasn ces doe sosaetebaintaamecst saree stcasasssanee (June) 


Duty of Fair Representation - School Boards and Teachers Collective Negotiations Act - Labour 


Relations Act not applicable to teachers - Unfair representation complaint by teacher dis- 
missed without hearing 


JOHNSON, KEN RE O'SIS AP iiac.cecsnassontansscene ae seanece aaetesccaeeroct overansectceraemenes (Jan.) 


Duty of Fair Representation - Settlement - Unfair Labour Practice - Terminated employee rein- 


stated prior to arbitration through settlement - Settlement waived right of employee to 
grieve final termination - Whether employee estopped from raising legality or reasonable- 
ness of settlement - Board finding that settlement itself not illegal or unreasonable so as to 
constitute arbitrary, discriminatory or bad faith conduct on part of union 


DURAN, UNAL; RE ONTARIO HYDRO EMPLOYEES UNION, C.U.P.E. LOCAL 
1000; RE ONTARIO HY DRO fires. ca code cae aecneastaseerssbut acces tnouersaduntameessaenaes (Aug.) 


Duty of Fair Representation - Unfair Labour Practice - Agreement between Dominion Stores and 


union relating to proposed lay-offs of warehouse employees - Laid-off employees’ griev- 
ances not taken to arbitration by union - Union’s decision based on refusal to disturb agree- 
ment - Whether breach of duty of fair representation - Whether union’s decision not to take 
a bad faith bargaining complaint against employer amounting to breach of duty - Whether 
union breached duty by not letting complainant-steward represent group of grievors on his 
own 


DICOGNITO, ROCCO ET AL.; RE RETAIL, WHOLESALE AND DEPARTMENT 
STORE UNION, LOCAL 414 ET AL. AND DOMINION STORES LIMITED...... (July) 


Duty of Fair Representation - Unfair Labour Practice - Complainants discharged from mainten- 


ance staff of school board following criminal conviction - Union refusing to proceed to arbi- 
tration - Union failure to advise complainants of five day time limit for filing grievances not 
a breach of duty 


MEDEIROS, TONY AND JOE DACOSTA, RE; RE C.U.P.E., LOCAL 1479; RE 
FRONTENAC-LENNOX & ADDINGTON COUNTY ROMAN CATHOLIC SEPA- 
RATE SCHOOL BOARD.0 cet eee ee (Nov.) 


Duty of Fair Representation - Unfair Labour Practice - Employer agreeing to accept seniority 


grievance of complainant but only on condition union would not grieve on behalf of any 
other employees moved down on seniority list as a result - Union refusing to pursue griev- 
ance on this condition - Whether union balanced interests of complainant and other mem- 
bers of bargaining unit 


KONKLE, PATTY, RE; RE TRIDON EMPLOYEES’ UNION) carccuscse ere (Nov.) 
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Duty of Fair Representation - Unfair Labour Practice - Union filing policy grievance where agree- 
ment required individual grievance - Whether non-caring attitude - Failing to forward medi- 
cal certificates to employer - Not proceeding with grievance on basis of untimeliness, when 
grievance of continuing nature - Violation found - Directing processing of grievance includ- 
ing arbitration 


SMUK, ANDREW; RE INTERNATIONAL ASSOCIATION OF MACHINISTS & 
APROSPACE WORKERSHLOCAMI 400 rn ee (Apr.) 


Duty of Fair Representation - Unfair Labour Practice - Union’s grievance committee refusing to 
process layoff grievances - Majority of union members voting at meeting in favour of griev- 
ances being processed - Likelihood of success at arbitration and results of vote not exclusive 
relevant labour relations considerations - No indication of distinctions in treatment consti- 
tuting discrimination 


ROE, DON, ET AL.; RE UNITED STEELWORKERS OF AMERICA ON BEHALF 
ORMEOCATNONIOND 595 terrane ccuetecerotens omen senacescieresscdeacescsts se sedecvenetmaneseit (Oct.) 


Duty of Fair Representation - Unfair Labour Practice - Union not grieving change of job assign- 
ment - Not taking discharge grievance to arbitration - Whether breach of representation 
duty 


EDWARDS, CLIVE; RE UNITED STEELWORKERS OF AMERICA; RE DOMIN- 
ION BRIDGE, ONTARIO, A UNIT OF AMC INTERNATIONAL LIMITED..... (Apr.) 


Duty of Fair Representation - Unfair Labour Practice - Whether failure to proceed to arbitration 
unlawful - Whether discrimination because of disability - Whether failure to follow result of 
membership meeting or retroactive insertion of additional grievance step unlawful - 
Whether union’s financial situation relevant 


BRINOVEC, MIKE; RE SHEET METAL WORKERS INTERNATIONAL ASSOCIA- 
TAQ IOC ATES Tote ten ae eR NE P| COON elt ayekts) OF 8 (May) 


Duty of Fair Representation - Unfair Labour Practice - Whether manner of settling previous 
grievance arbitrary - Whether representation duty to complainant requiring union to res- 
cind previous settlement entered in good faith 


VERALDI, BARBARA; RE U.F.C.W.; RE GREAT ATLANTIC AND PACIFIC CO. 
OR CANAD AED Dir socom aed asa daiateseceeos oneaenonertercee sats cal soceacueoba tune ser eeree « (Jan.) 


Duty of Fair Representation - Unfair Labour Practice - Whether work breaks clause included in 
agreement unlawfully discriminating between different crews - Whether representation duty 
extends to union’s handling of complaint under Employment Standards Act - Whether put- 
ting grievances on hold pending Employment Standards ruling unlawful 


HUGHES, JAMES RICHARD; RE AMALGAMATED TRANSIT UNION, LOCAL 
Hse RETORONTOMRANSED COMMISSION Ri resttees acne eect or a iseteeacer crosses (Jan.) 


Duty to Bargain in Good Faith - Change in Working Conditions - Interference in Trade Unions - 
Remedies - Unfair Labour Practice - Employer refusing to provide information or bargain 
about existing or proposed salaries - Whether bad faith bargaining - Whether unilateral 
implementation of salary adjustments freeze violation - Whether union by-passed in com- 
munications with employees - Whether insisting on employee authorization to release sal- 
ary information unlawful - Whether Board barring individual responsible for violations 
from participating in negotiations - Whether referring dispute to interest arbitration - Dam- 
ages awarded for breach of bargaining duty - Employer directed to provide copy of Board 
decision to each employee 


FORINTEK CANADA CORP. AND JACQUES CARETTE; RE PUBLIC SERVICE 
AIT LANEGEOE. CANAD AGRE ext aa. ee Sa ae eS hk (Apr.) 
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Duty to Bargain in Good Faith - Charter of Rights and Freedoms - Interference in Trade Unions - 


Duty 


Duty 


Duty 


Strike - Unfair Labour Practice - Employer taking position in bargaining that striking 
employees would only be recalled to work in order of seniority as vacancies arose - Employ- 
er’s preference for maintaining strike replacements discriminating against striking employ- 
ees - Violation of ss. 15, 64 and 66 - Employer having right to raise objection to reverse 
onus provision in Act as being contrary to s. 15 of Charter - Distinction in reverse onus pro- 
vision between employers and individuals who are not employers not contrary to s. 15 of 
Charter 


SHAW-ALMEX INDUSTRIES LIMITED; RE UNITED STEELWORKERS OF 
AMERICA? RE GROUP OREMPEOYEBES mee ness sescttarenceascataercacantsee estes (Dec.) 


to Bargain in Good Faith - Construction Industry - Remedies - Unfair Labour Practice - 
Pursuit of agreement other than provincial agreement breach of bargaining duty and s. 
146(2) - Provisions of union constitution no defence against requirements of Act - Board 
directing inclusion of appendix in agreement 


CANADIAN PNEUMATIC CONTROL CONTRACTORS ASSOCIATION; RE THE 
ONTARIO PIPE TRADES COUNCIL OF U.A. AND U.A. AND THE MECHANI- 
CAL CONTRACTORS ASSOCIATION OF ONTARIO ........ cece ees sec eee een eens (Feb.) 


to Bargain in Good Faith - Discharge for Union Activity - Unfair Labour Practice - 
Whether grievor discharged for picket line misconduct - Whether discharge for union activ- 
ity - Whether failure to reinstate pursuant to no reprisals clause in settlement bad faith bar- 
gaining 


PRE PAB CUSHIONING PRODUCISIERD ERE OnE neers cerns eeasee eee ee eee eee seee (Feb.) 


to Bargain in Good Faith - First Contract Arbitration - Health and Safety - Lock-out - 
Unfair Labour Practice - Suspension of union activist for contacting health and safety 
inspector breach of OHSA and motivated by anti-union animus - Surface bargaining breach 
of duty to bargain in good faith - Lock-out motivated by desire to punish employees for 
exercising statutory rights unlawful - Pervasive pattern of unfair labour practices one reason 
Board considers relevant under s. 40a(2)(d) in directing settlement of first collective agree- 
ment - Union and employees awarded compensation for losses during lock-out and dam- 
ages for breach of duty to bargain in good faith 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
TYPOGRAPHICAL UNION; LOCAL 91; RE RICK BEST ivi....ss-2-csosconcessenssce (Dec.) 


Duty to Bargain in Good Faith - First Contract Arbitration - Parties able to agree on most sub- 


stantive provisions - Union making substantial economic concessions - Analysis of s. 40a(2) 
- Whether employer’s insistence on three-year term for contract and refusal to recognize 
seniority rights without reasonable justification - Board directing settlement of first collec- 
tive agreement by arbitration 


NEPEAN ROOF TRUSS LIMITED; RE CARPENTERS UNION, LOCAL 1030... (July) 


Duty to Bargain in Good Faith - Interference in Trade Unions - Related Employer - Remedies - 


Unfair Labour Practice - Nursing home contracting with outside agencies to perform house- 
keeping, laundry, maintenance, health care and nursing aide functions - Laying-off own 
employees - Whether unlawful - Whether home and outside agencies related employers - 
Whether bound by collective agreement - Whether control reserved by written contract rel- 
evant though not exercised - Reinstatement and back wages directed as remedy on related 
employer declaration - Failure to bargain with negotiating committee because of its compo- 
sition unlawful 


BRANTWOOD MANOR NURSING HOMES LIMITED, MED+EXPERTS INC., 
HALLMARK HOUSEKEEPING SERVICES INC. ET AL.; RE C.U.P.E............ (Jan.) 
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Duty to Bargain in Good Faith - Unfair Labour Practice - Board finding parties reached agree- 
ment on retroactive effective date of collective agreement - Employer reneging on effective 
date after contract ratified bargaining in bad faith 


SAVILLE FOOD PRODUCTS INC.; RE U.F.C.W., LOCAL 1105-P................... (Apr.) 


Duty to Bargain in Good Faith - Unfair Labour Practice - Employer consenting to maintain 
OHIP and insurance coverage during strike upon union’s agreement to reimburse costs of 
premiums - Failure to reimburse not raised at bargaining which led to settlement of strike 
and collective agreement - Whether bargaining duty contravened 


ROBERTSON-WHITEHOUSE; RE UNITED STEELWORKERS OF AMERICA AND 
LOCAL 4970, GEORGE TEAL AND JACK ZANNATA 2) .2....0006...csesseeeoseneoaes (Mar.) 


Duty to Bargain in Good Faith - Unfair Labour Practice - Employer insisting on clause allowing 
employer to discharge with or without cause - “‘Process”’ of collective bargaining not show- 
ing employer bad faith - Whether content of proposed clause per se violation of s. 15 


FORMULA PLASTICS INC.; RE CANADIAN UNION OF UNITED BREWERY, 
FLOUR, CEREAL, SOFT DRINK AND DISTILLERY WORKERG................... (July) 


Employee - Bargaining Rights - Termination - Applicant not at work on application date and not 
an employee - No status to bring termination application 


SMALE BROS. COMPANY LIMITED; RE MICHAEL VANLANDEGHEM; RE 
PABOURERSCUNION SE @OCAPMO36e vrere spent. mse pucs cece sstse sale sectarian: (July) 


Employee - Bargaining Unit - Certification - Whether persons fully funded by external sources 
and subject to contractual restrictions ““employees” - Source of funding only one criteria in 
determining status - Relationship of persons to employer’s work force as whole major con- 
sideration - Individuals included in bargaining unit 


TELKOM CORPORATION, C.O.B. AS ELECTRONIC WAREHOUSE; RE CANA- 
DIAN UNION OF RESTAURANT AND RELATED EMPLOYEES, HOTEL 
EMPLOYEES AND RESTAURANT EMPLOYEES UNION, LOCAL 88; RE GROUP 
GLE MELOY EES etme wemnmemen ima neniys tn meee Mia of Go Nee Ts (June) 


Employee - Board reviewing criteria for managerial and confidential exclusions - Employer evi- 
dence indicating newly hired person expected to perform confidential functions within 
meaning of s. 1(3)(b) - Person excluded where evidence uncontradicted although specula- 


tive 
KITCHENER WATERLOO HOSPITAL; RE LONDON AND DISTRICT SERVICE 
WORKE RSE UNIONS OCGA 220 enya ccce secs t rece eee reece meses ae ens oooh er (May) 


Employer - Build-Up - Certification - Construction Industry - Reconsideration - Whether “‘Thir- 
ty-thirty” rule and build-up principle applied in construction industry certification appli- 
cations - Whether Board should order hearing 


COLIBRI CONSTRUCTION INC.; RE LABOURER’S UNION, LOCAL 527...... (July) 


Employee - Certification - Construction Industry - Carpenters’ Union making timely application 
for certification - Employer not aware that sale provision binding him to Labourers’ collec- 
tive agreement - Whether persons hired contrary to Labourers’ agreement ‘‘employees”’ for 
purposes of Carpenters application - April Waterproofing principle considered 


PIERRE A. GRATTON CONSTRUCTION INC., CONSTRUCTION P.H. GRAGER 
INC.; RE CARPENTERS UNION, LOCAL 93; RE LABOURERS UNION, LOCAL 


Employee - Certification - Construction Industry - Grievors laid-off before reporting to work on 
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morning of the date of the application - Whether grievors should be included in count - 
Whether construction industry test of “actually at work on date of application” satisfied 


GALIL ELECTRIC COMPANY LIMITED; RE I.B.E.W., LOCAL 353............... (July) 


Employee - Certification - Dependent Contractor - Persons providing day-care services in own 
home under agreement with Creche - Day-care program funded by Federal, Provincial and 
Municipal governments - Board weighing economic dependence and control versus per- 
sonal discretion exercised - Finding persons dependent contractors 


CRADLESHIP CRECHE OF METROPOLITAN TORONTO; RE O.P.S.E.U.; RE 
CUP. Bien eats Wi ee ee Ee eae eae (Feb.) 


Employee - Certification - Exhibits introduced by employer to show worker had access to confi- 
dential information - All confidential information whited out - Board unable to determine 
content of documents - Onus on party seeking exclusion of individuals from bargaining unit 


DRG INC.; RE CANADIAN PAPERWORKERS UNION; RE GROUP OF 
EMPLOYEES) fi. Gut Gk ee Oe (Sept.) 


Employee - Certification - Practice and Procedure - Employer claiming all of its RNA’s exercising 
management functions - Board drawing employer attention to relevant jurisprudence and 
requiring filing of written submissions as to basis of employer’s position - Employer submis- 
sions not going beyond bald assertion that persons managerial - Board not making further 
inquiry into duties and responsibilities - Whether employer allowed to amend employee list 
after interim certificate issued upon waiver of hearings 


GREEN GABLES MANOR INCORPORATED; RE SERVICE EMPLOYEES INTER- 
NATIONAL UNION sLOCAIZ204 seeecam uc yee senna earns eee (May) 


Employee - Construction Industry - Dependent Contractor - Sheet metal workers obtained for 
construction project through hiring hall - Whether employees or independent contractors - 
Whether employer engaged in construction industry 


BELL AIR CONDITIONING INC.; RE SHEET METAL WORKERS INTERNA- 
TIONAL ASSOCIATION, VOCAL ATE Bissccsecsstcoutcambensnecosated «ces recne ce ener ecer eae (Feb.) 


Employee - Dependent Contractor - Whether tree removers dependent contractors - Whether 
economic dependency need derive from contract - Reason for dependency irrelevant 


ONTARIO HYDRO (BANCROFT AREA); RE C.U.P.E., LOCAL 1000............ (June) 


Employee - Discharge for Union Activity - Interference in Trade Unions - Remedies - Unfair 
Labour Practice - Lay-off of union supporters and promotion of union opponents motivated 
by anti-union reasons - Captive audience meeting unlawful - Board considering probability 
of lay-off for business reasons in computing compensation - Directing posting and mailing 
of employee notice and permission for union to conduct employee meeting during work 
hours - Whether working foremen managerial or confidential 


K & U MANUFACTURING LIMITED; RE UNITED STEELWORKERS OF AMERI- 
CA; RE'GROUP'OR EMPLOYEES... 2) rs ee a es (Jan.) 


Employee - Employee Reference - Practice and Procedure - Prior agreement between parties as 
to employee status - Not bar to full officer examination into duties and responsibilities dur- 
ing renewal negotiations - Westmount Hospital followed 


ST. MARY’S GENERAL HOSPITAL (KITCHENER); RE LONDON AND DISTRICT 
SERVICE; WORKERS“ UNION) LOCA: 220 trea c, seneoscnnh tutcke san cinanceas estan ieee (Apr.) 


Employee - Practice and Procedure - Witness - Board witness not protected from attacks on credi- 
bility - Impugning credibility of employer witness of no assistance in determining disputed 
employees’ duties in certification hearing - Whether xeroxing a clerical function or prod- 
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uction work - Employee status determined as of application date - Subsequent promotion 
must be dealt with in s.106(2) application 


RAPID BLUE PRINT INC.; RE GRAPHIC COMMUNICATIONS INTERNATIONAL 
UNIONS LOCGADS2MsRE GROUP OR EMPLOYEES 226i. tawcsdadeaeven. ca doe davsss (June) 


Employee Reference - Arbitration - Practice and Procedure - Witness - Whether individual an 
“employee” - Board not deferring to arbitration - Whether witness entitled during cross-ex- 
amination to discuss with own counsel whether specific questions must be answered - Appli- 
cability of Rules of Professional Conduct and Statutory Powers Procedure Act 


REXWOOD PRODUCTS LIMITED; RE LUMBER AND SAWMILL WORKERS’ 
UNION, LOCAL 2995 OF THE UNITED BROTHERHOOD OF CARPENTERS AND 
FOINERSIGE AMERI CAM RAN PRO Re c Altmbose «eel ett:, Se OTS (Aug.) 


Employee Reference - Employee - Practice and Procedure - Prior agreement between parties as 
to employee status - Not bar to full officer examination into duties and responsibilities dur- 
ing renewal negotiations - Westmount Hospital followed 


ST. MARY’S GENERAL HOSPITAL (KITCHENER); RE LONDON AND DISTRICT 
SERVICE WORKERS “UNION, LOCAL 220 5 icsnusisennsceseasespsessegssorevessevadenets (Apr.) 


Employee Reference - Security Guard - Reconsideration - Individuals claiming to be guards and 
seeking exclusion from all employee collective agreement - Whether entitled to apply under 
section 106(2) - Prohibition against Board certifying unit including guards with other 
employees not preventing employer agreeing to such inclusion in collective agreement - 
Certificate spent once collective agreement signed - Reconsideration of certification denied 


SERVICE EMPLOYEES UNION, LOCAL 204; RE DAN THERRIAN ET AL.....(Jan.) 


Employer - Certification - Construction Industry - Newsprint manufacturer using own work force 
to undertake construction project to improve quality of the newsprint - Whether employer 
operating a business in the construction industry 


ABITIBI-PRICE INC.; RE U.A., LOCAL 628; RE LOCAL UNION 1565-1.B.E.W.; RE 
C.P.U., LOCALS 67, 40, 32, 109, 90, 132, 134, 133, 239, 249; RE INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS, THUNDER BAY 
FROG leg 20:be. 4) te, Sena dik catty Ri che nents 2 to: 2. URROR (Dec.) 


Employer - Certification - Construction Industry - Subcontractor on project going bankrupt - 
General contractor paying subcontractor’s employees in order to complete project - Sub- 
contractor continuing to control project - General contractor becoming employer for pur- 
poses of certification application 


ELLIS-DON LIMITED; RE INTERNATIONAL UNION OF BRICKLAYERS AND 
ALIED CRARISMEN é& LOCAL UNION? CANADA IT scccccssoseecndeanreninasese une (Aug.) 


Employer - Construction Industry - Construction Industry Grievance - Grievances relating to 
work involving setting up of displays during C.N.E. - Whether employer operating business 
in construction industry - Board not departing from distinction between fixtures and chat- 
tles - $.124 not available 


DISNEY DISPLAY; RE LABOURERS UNION, LOCAL 50Gijos-nccceceesesmesite snes (Feb.) 


Employer - Construction Industry Grievance - Respondent hiring person to oversee masonry res- 
toration - Applicant arguing res judicata on issue of whether respondent an “employer” in 
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the construction industry based on previous case - Distinction between ‘“‘owner”’ or “‘pur- 
chaser” and ‘‘employer”’ in construction industry discussed 


BRANT COUNTY BOARD OF EDUCATION; RE ONTARIO PROVINCIAL CON- 
FERENCE OF THE INTERNATIONAL UNION OF BRICKLAYERS AND ALLIED 
CRAFTSMEN o.icccsde check eee ee eee eee (Sept.) 


Employer - Construction Industry Grievance - Whether Board sitting as arbitrator will apply prin- 
ciple of res judicata - Whether respondent an employee or independent contractor 


MUELLER, HELMUT, RE; RE SHEET METAL WORKERS’ INTERNATIONAL 
ASSOCIATION: LOCAL: 537.5.cena ohne ae i ee ketene (Nov.) 


Employer - Construction Industry - Respondent employing employees to construct motel which it 
planned to operate - Whether employer in construction industry 


FERLANTI MANAGEMENT INC.; RE LABOURERS UNION, LOCAL 493..... (Feb.) 


Evidence - Accreditation - Practice and Procedure - Whether present panel of Board will review 
1973 decision of another panel to issue accreditation certificate - Whether evidence relating 
to conversations with a mediator admissible 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
FRANK MICHELUCCI, ET AL.; RE SEAN O’RYAN, U.A., LOCAL 46, METRO- 
POLITAN PLUMBING CONTRACTORS ASSOCIATION, URBAN MECHANICAL 
CONTRACTORS LIMITED, ZENTIL PLUMBING AND HEATING CO. LTD., ET 
) 1 RCE Pern orn San TER aR Se acc ROS rrICE Acie pce tadanccapoo aecocdea ap odasascndosebeucaoddab (Sept.) 


Evidence - Accreditation - Reconsideration - Delay in seeking production of documents not fatal 
due to lack of formal discovery procedure - Application for reconsideration of decision that 
certificate of accreditation is final and conclusive for all purposes dismissed - Certificate not 
merely raising rebuttable presumption of bargaining rights 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
FRANK MICHELUCCI, ET AL.; RE SEAN O’RYAN, U.A., LOCAL 46, METRO- 
POLITAN PLUMBING CONTRACTORS ASSOCIATION, URBAN MECHANICAL 
CONTRACTORS EIMITED REVAL wi 2 cnsadeagesetonsstnes seeeane-neh cartvadesteasess caches (Oct.) 


Evidence - Adjournment - First Contract Arbitration - Adjournment denied due to time con- 
straints in s.40a(2) - Whether failure to make allegations in Schedule A to Practice Note 18 
barring introduction during cross-examination - Number of bargaining sessions relatively 
low - Collective bargaining process not allowed to take full course - Application dismissed 


TELEDYNE INDUSTRIES CANADA LIMITED; RE INTERNATIONAL BROTHER- 
HOOD OF BOILERMAKERS, IRON SHIP BUILDERS, BLACKSMITHS, FORGERS 
AND HELPERS; LODGE 28s. «occsch x5 ean eee ok eee ne (Oct.) 


Evidence - Adjournment - Petition - Termination - Collector of petition signatures unable to 
attend hearing due to employer denying time off - Applicants producing note from collector 
indicating that signatures on petition voluntary - Note rejected as hearsay evidence - Appli- 
cants having obligation to ensure attendance of witnesses at hearing by issuing summons - 
Adjournment denied 


PIONEER YOUTH SERVICES LTD.; RE LYSE LEBRUN, SAMUEL (DAVID) 
WATSON; RE LONDON AND DISTRICT SERVICE WORKERS’ UNION LOCAL 
220, SERVICE EMPLOYEES INTERNATIONAL UNION .............00.ccesccccseeeess (Oct.) 


Evidence - Arbitration - Practice and Procedure - Motion to dismiss complaint without hearing 
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dismissed - Whether Board should defer to grievance arbitration - Board discussing ade- 
quacy of particulars in complaints 


GENERAL HOSPITAL OF PORT ARTHUR AND ONTARIO HOSPITAL ASSOCIA- 
TION RENO NGA We eet co bate. a) ne. 2 ee. Poe CS A) (Sept.) 


Evidence - Construction Industry Grievance - Practice and Procedure - Union resiling from prac- 
tice of permitting name hires - Whether ambiguity or estoppel permitting employer to lead 
evidence as to practice - Whether agreement permitting name hire - Whether union estop- 
ped from resiling from long standing acquiescence for name hire - Whether estoppel giving 
binding contractual effect to benefit not in collective agreement - Elements of estoppel not 


made out 
MECHANICAL CONTRACTORS ASSOCIATION OF ONTARIO; RE U.A., LOCAL 
SE ednapsrasennAdatneaSatn ae Gupniaaaadonkencre lic aneedes olsnne nr ret cane irean ne mea sc cen ener ne Ae (June) 


Evidence - Duty of Fair Representation - Unfair Labour Practice - Discharged employee with 
limited English signed letter of resignation at meeting with grievance settlement officer - 
Union acted arbitrarily by not ensuring that employee understood what he was signing - 
Grievance settlement officer not compellable and settlement efforts privileged based on 
common law 


PELLERITI, CARMELO; RE HOTEL AND RESTAURANT EMPLOYEES’ AND 
BARTENDERS’ INTERNATIONAL UNION; RE CARA OPERATIONS LIMITED; 
RE IMINISTRY (OF RAB © W Regi rc scer segs necnep eda cesniede neaceenccactaccsset sectiem essence see (Dec.) 


Evidence - Duty of Fair Representation - Unfair Labour Practice - Union not referring discharge 
grievance to arbitration - Union not calling any evidence at hearing - Employee’s discharge 
grievance so lacking in merit that no explanation of its decision not to go to arbitration 
required of the union - Onus of proof in s.68 complaint discussed 


ROBINSON, ROBERT; RE TORONTO PRINTING PRESSMAN AND ASSISTANTS’ 
UNION NO. 10; RE RONALDS PRINTING, RICHMOND HILL ..................... (Aug.) 


Evidence - Parties - Practice and Procedure - Union having adequate notice of unfair labour prac- 
tice complaint by employee against employer - Request at hearing to be added as party 
denied - Complainant witness refusing to deliver up to Board document tendered as evi- 
dence - Complainant’s conduct precluding Board from proceeding further - Board propos- 
ing to dismiss complaint if document not surrendered 


DOUGEIDELIGHIRETD RE ROBE RU W IEE UAMSimavesaes mete secre ceecee ese eas (Oct.) 


Evidence - Practice and Procedure - Unfair Labour Practice - Complaint alleging discharge for 
union activity - Employer seeking to introduce polygraph evidence to support credibility of 
testimony - Polygraph evidence not allowed 


OLYMPIA & YORK DEVELOPMENTS LIMITED C.O.B. AS OLYMPIA FLOOR 
AND WALL TILE CO. AND JOE SCHOCHET; RE LABOURERS UNION, LOCAL 


Evidence - Practice and Procedure - Witness - Company witness alleging in cross-examination 
that union negotiator made strike threat at bargaining table - Union seeking production of 
notes made by witness at bargaining table to test credibility of testimony - Whether all notes 
or only that relating to issue subject to production 


CANADIAN RED CROSS BLOOD TRANSFUSION SERVICE; RE THE CANA- 
DIAN RED CROSS BLOOD TRANSFUSION SERVICE EMPLOYEES 
KSSOCIATION Sg toe ucnt hd den) Meee hert pin, At rests 6 gd ar ee (Apr.) 


Evidence - Practice and Procedure - Witness - Witness referring to notes before testifying in chief 
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- Not using notes during testimony - Order to produce notes matter of Board discretion - 
Production not ordered in circumstances 


GARGARO, MICHELE, ET AL AND THE LABOURERS UNION AND ITS LOCAL 
506; REJNICK BARBIERL ET Abiciiasiiscnscconteciennantucesciace se ddsisderactranctsteldetssoseetnset (Mar.) 


Evidence - Related Employer - Sale of a Business - Earlier panel directing respondent to produce 


evidence material to application - Witnesses called by respondent giving no direct evidence 
concerning formation of respondent - Hearsay evidence failing to comply with Board direc- 
tion - Further direction to tender evidence 


SOMERVILLE BELKIN INDUSTRIES LIMITED; RE CANADIAN PAPERWORK- 
ERS UNION, LOGAES 36,73 1EAIN Da reremte ste ceteettoisetistiersescaierise ire tetseraieitoe sete tet (Sept.) 


Financial Statements - Colleges Collective Bargaining Act - Duty of Fair Representation - Unfair 


Labour Practice - Local union membership policy not to provide financial statements to 
employees - Employee permitted access to financial information - Access to information not 
adequate for purposes of Act - Union donation of funds to other organizations contrary to 
union constitution not breach of duty of fair representation - Purely internal union matter 


STUARTWA‘K- RE OP SEU) LOCAISOON ee ee eee (July) 


First Contract Arbitration - Adjournment - Evidence - Adjournment denied due to time con- 


straints in s.40a(2) - Whether failure to make allegations in Schedule A to Practice Note 18 
barring introduction during cross-examination - Number of bargaining sessions relatively 
low - Collective bargaining process not allowed to take full course - Application dismissed 


TELEDYNE INDUSTRIES CANADA LIMITED; RE INTERNATIONAL BROTHER- 
HOOD OF BOILERMAKERS, IRON SHIP BUILDERS, BLACKSMITHS, FORGERS 
AND HELPERS, LODGE A282 Fiiiirnanenpioonccemecmeoot asa nctaseecitiesastee recesses anesees (Oct.) 


First Contract Arbitration - Charter of Rights and Freedoms - Representation Vote - Termination 


- Application for declaration terminating bargaining rights and direction of settlement of 
first collective agreement by arbitration - Whether section 40a restricts freedom to contract 
- Whether section 7 of the Charter contravened - Whether time limits for termination appli- 
cations restrict freedom of association - Parties agreeing to representation vote 


EGAN VISUAL INC.; RE DANIEL BOWYER; RE UNITED BROTHERHOOD OF 
CARPENTERS AND JOINERS OF AMERICA, LOCAL 2679 ................:0ce0e00s (Aug.) 


First Contract Arbitration - Duty to Bargain in Good Faith - Health and Safety - Lock-out - 


Unfair Labour Practice - Suspension of union activist for contacting health and safety 
inspector breach of OHSA and motivated by anti-union animus - Surface bargaining breach 
of duty to bargain in good faith - Lock-out motivated by desire to punish employees for 
exercising statutory rights unlawful - Pervasive pattern of unfair labour practices one reason 
Board considers relevant under s.40a(2)(d) in directing settlement of first collective agree- 
ment - Union and employees awarded compensation for losses during lock-out and dam- 
ages for breach of duty to bargain in good faith 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
TYPOGRAPHICAL UNION, LOCAL 91; RE RICK BEST Bra picccsa ee ene (Dec.) 


First Contract Arbitration - Duty to Bargain in Good Faith - Parties able to agree on most sub- 


stantive provisions - Union making substantial economic concessions - Analysis of s.40a(2) - 
Whether employer’s insistence on three-year term for contract and refusal to recognize 
seniority rights without reasonable justification - Board directing settlement of first collec- 
tive agreement by arbitration 


NEPEAN ROOF TRUSS LIMITED; RE CARPENTERS UNION, LOCAL 1030... (July) 


First Contract Arbitration - Interest Arbitration - Concept of final offer selection not applicable 
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under s.40a - Collective agreement not reflecting relative strengths of bargaining positions 
of the parties 


EGAN VISUAL INC.; RE CARPENTERS’ UNION, LOCAL 2679\.......0:...00c00+0- (Dec.) 1687 


First Contract Arbitration - Interest Arbitration - Provision of detailed reasons concerning mat- 
ters in dispute circumscribed by statutory time limits - Board setting out general considera- 
tions in reaching terms to be included in a first collective agreement 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
iV LOGRAPHICALTUWINIONGEOGC A TO) ramet cee nemrctiaaue Sock oss qaenen sais erie dee ateas (Oct.) 1327 


First Contract Arbitration - Interest Arbitration - Reconsideration - Timeliness - Panel refusing to 
reconsider direction to settle first collective agreement made by original panel - Board fail- 
ing to comply with time limits in s.40a(4) - Time limits directory only - Employer not 
appearing nor filing any documents - Board not bound to accept unwritten understanding as 
basis for contract terms - Agreement between union and related employer used as model 
for collective agreement 


NEPEAN ROOF TRUSS LTD.; RE CARPENTERS UNION, LOCAL 1030....... (Sept.) 1287 


First Contract Arbitration - Termination - Employer conduct, including separation of union sup- 
porters and non-supporters, tainting termination petition - Second termination petition 
tainted by circumstances surrounding the first - Small inexperienced employer failing to 
make expeditious efforts to conclude a collective agreement - Board directing settlement of 
first collective agreement by arbitration 


MANSOUR ROCKBOLTING LIMITED AND MANSOUR MINING EQUIPMENT 
SUPPLY AND REPAIR INC.; RE MICHEL LEBLANC; RE SUDBURY MINE MILL 
CGS MEETE RAWORKERS UNIONILOCAI S98 taste. .cndrcce seeds te eaeectes (Oct.) 1346 


First Contract Arbitration - Termination - Termination application filed prior to s.40a becoming 
law - Whether s.40 to be interpreted so as to deprive employees of pre-existing legal rights - 
Whether union’s failure to file reply fatal to challenge of termination application - Board 
hearing all evidence relating to both termination and first contract applications before 
deciding which to grant 


EGAN VISUAL INC.; RE DANIEL BOWYER; RE UNITED BROTHERHOOD OF 
CARPENDERSANDIJOINERSIORAMERICAGIEO CAT 2679 Picewcacsccec senses eee (Aug.) 1071 


Health and Safety - Duty to Bargain in Good Faith - First Contract Arbitration - Lock-out - 
Unfair Labour Practice - Suspension of union activist for contacting health and safety 
inspector breach of OHSA and motivated by anti-unions animus - Surface bargaining 
breach of duty to bargain in good faith - Lock-out motivated by desire to punish employees 
for exercising statutory rights unlawful - Pervasive pattern of unfair labour practices one 
reason Board considers relevant under s.40a(2)(d) in directing settlement of first collective 
agreement - Union and employees awarded compensation for losses during lock-out and 
damages for breach of duty to bargain in good faith 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
TYPOGRAPHICAL UNION; LOCAL 91; RE RICK BES Tis iiiscs sowess oaesiwae oveesteases (Dec.) 1628 


Health and Safety - Lock-out - Strike - City sanitation workers collectively refusing to wear safety 
vests - Work stoppage continuing for several days - Employee conduct constituting strike 
rather than bona fide refusal to work because of safety concerns - No remedial direction 
other than declaration of unlawful strike 


TORONTO, THE CORPORATION OF THE CITY OF; RE TORONTO CIVIC 
EMPLOYEES UNION, LOCAL NO. 43; C.U.P.E.; RE JOHN MCCLENNAN, 
EULVA Leh xa ctv Ince fer tena cetaieed ch IORI sue tne OR Ave pie, kd (Dec.) 1834 
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Health and Safety - Odour from stock of wallpaper causing discomfort - Whether refusal to work 
proper exercise of rights - Whether inspector’s finding that work safe denying workers pro- 
tection - Whether failure to recall or discharges unlawful 


CODYS STORES ETD REVTHEBRESASRUSS IE IgA ee eenssceaesecccsassseeanees (Feb.) 


Health and Safety - Practice and Procedure - Point of time when election between arbitration and 
s.24 complaint - Mere notice of intention to proceed to arbitration not completing election - 
Election requiring some conduct pursuant to notice - Selecting of arbitrator and setting of 
hearing dates held to constitute election - Board reviewing union’s right of carriage of arbi- 
tration and workers’ rights under s.24 of safety legislation 


TORONTO, THE MUNICIPALITY OF METROPOLITAN, ET AL; RE PETER C. 
BUTTENAAR? RE G.U°P Ey LOCA IN] ON rrr ccnetteenicesccanecaenscdenseceescoeaceasscer (Feb.) 


Health and Safety - Refusal to operate ‘‘weed-eater” - Inspector’s order misunderstood - Contin- 
ued refusal to work resulting in discharge - Whether test for refusal subjective or objective - 
Comfort not ground for refusing to work - Whether discharge appropriate penalty where 
employee relies on advice of health and safety representative but has prior disciplinary rec- 
ord 


OTTAWA, CORPORATION OF THE CITY OF; RE KEN EVRAIRE .............. (June) 


Health and Safety - Whether supervisor having status to bring complaint under s.24 of the OHSA 
- Complaint dismissed for failure to provide adequate particulars 


NORTH HALTON ASSOCIATION FOR THE MENTALLY RETARDED, THE, 
DAVID WILLIAMS, AND AUDREY MICHELL; RE JOHN O’NEILL.............. (Dec.) 


Hospital Labour Disputes Arbitration Act - Change in Working Conditions - Unfair Labour Prac- 
tice - History of incorrect payment for statutory holidays under collective agreement - 
Employer correcting error during freeze period - History constituting privilege and prevail- 
ing over term in agreement 


ETOBICOKE GENERAL HOSPITAL; RE AGREEMENT OF ALLIED HEALTH 
PROFESSIONALS, ONTARIOn. cc... co cuaue oc. eee tenes Seen (May) 


Interest Arbitration - First Contract Arbitration - Concept of final offer selection not applicable 
under s.40a - Collective agreement not reflecting relative strengths of bargaining positions 
of the parties 


EGAN VISUAL INC,; RE CARPENTERS’ UNION, LOCAL 26792. .-. s5, ccsarneeoses (Dec.) 


Interest Arbitration - First Contract Arbitration - Provision of detailed reasons concerning mat- 
ters in dispute circumscribed by statutory time limits - Board setting out general considera- 
tions in reaching terms to be included in a first collective agreement 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
TYPOGRAPHICALT UNIONSLOCAL 9102 anes segs tar ere acer eee eet ane (Oct.) 


Interest Arbitration - First Contract Arbitration - Reconsideration - Timeliness - Panel refusing to 
consider direction to settle first collective agreement made by original panel - Board failing 
to comply with time limits in s.40a(4) - Time limits directory only - Employer not appearing 
nor filing any documents - Board not bound to accept unwritten understanding as basis for 
contract terms - Agreement between union and related employer used as model for collec- 
tive agreement 


NEPEAN ROOF TRUSS LTD.; RE CARPENTERS UNION, LOCAL 1030....... (Sept.) 


Interference in Trade Unions - Arbitration - Practice and Procedure - Unfair Labour Practice - 
Union requesting copies of master plan containing information on benefits provided by col- 
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lective agreement - Employer refusing copies but permitting review of copy in company 
downtown office - Constituting interference - Not deferring to arbitration 


FORD GLASS LIMITED; RE ALUMINUM BRICK AND GLASS WORKERS INTER- 
NATION AMUNIONIAN DIETS LOCAIN205 Go ete ke eee nese. (May) 624 


Interference in Trade Unions - Bargaining Rights - Certification Where Act Contravened - Col- 
lective Agreement - Unfair Labour Practice - Rubber plant moving from Quebec to 
Ontario without advance notice to union - Quebec employees terminated and not re-hired 
at new location - Whether plant relocation and hiring practices tainted by anti-union motive 
- Whether bargaining rights having extra-territorial effect - Whether collective agreement 
binding outside Quebec 


SERVAAS RUBBER COMPANY INC.; RE LE SYNDICAT DES EMPLOYES DE 
SER VAAS (CSN); RE R.W.D.S.U.; RE LA COMPAGNIE DE CAOUTCHOUC SER- 
MAAS INGSAN DIRE AM IUAUZONG wectocsce pacer caa seats ceaseasccisn edie detec aeaecresertars (Dec.) 1780 


Interference in Trade Unions - Certification Where Act Contravened - Unfair Labour Practice - 
Staff reduction “‘experiment”’ imposed by employer - Staff meetings held to explain effects 
of unionization - Respondent going beyond freedom of expression reserved to employer - 
Staff reductions linked to unionization - Union certified under s.8 


AURORA RESTHAVEN EXTENDED CARE & CONVALESCENT CENTRE, CEBY 
MANAGEMENT LIMITED OPERATING AS; RE C.L.A.C.; RE GROUP OF 
EMPL OVEES ae mene eae i A etn neh eR Gn, wee, la eee eee (Aug.) 1031 


Interference in Trade Unions - Change in Working Conditions - Duty to Bargain in Good Faith - 
Remedies - Unfair Labour Practice - Employer refusing to provide information or bargain 
about existing or proposed salaries - Whether bad faith bargaining - Whether unilateral 
implementation of salary adjustments freeze violation - Whether union bypassed in commu- 
nications with employees - Whether insisting on employee authorization to release salary 
information unlawful - Whether Board barring individual responsible for violations from 
participation in negotiations - Whether referring dispute to interest arbitration - Damages 
awarded for breach of bargaining duty - Employer directed to provide copy of Board deci- 
sion to each employee 


FORINTEK CANADA CORP. AND JACQUES CARETTE; RE PUBLIC SERVICE 
AUMIANCE-OF CANADA inet. ere: mee ie Sane eee (Apr.) 453 


Interference in Trade Unions - Charter of Rights and Freedoms - Duty to Bargain in Good Faith - 
Strike - Unfair Labour Practice - Employer taking position in bargaining that striking 
employees would only be recalled to work in order of seniority as vacancies arose - Employ- 
er’s preference for maintaining strike replacements discriminating against striking employ- 
ees - Violation of ss.15, 64 and 66 - Employer having right to raise objection to reverse onus 
provision in Act as being contrary to s.15 of Charter - Distinction in reverse onus provision 
between employers and individuals who are not employers not contrary to s.15 of Charter 


SHAW-ALMEX INDUSTRIES LIMITED; RE UNITED STEELWORKERS OF 
AMERICAGRE;GROUPRIOREMPEOY BES Marscccesterene stn. secaretes ates seeeaenacse (Dec.) 1800 


Interference in Trade Unions - Charter of Rights and Freedoms - Related Employer - Sale of a 
Business - Unfair Labour Practice - Whether reverse onus in s.89(5) contrary to presump- 
tion of innocence in Charter - Dominion store chain changing to Mr. Grocer franchise oper- 
ation - Character of business not changed to cause Board to terminate bargaining rights 
under s.63(5) - Difficulties in applying collective agreement not reason to terminate - 
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Whether related employer declaration made - Decision to franchise not tainted - Hiring of 
employees without regard to seniority and recall rights in collective agreement unlawful 


RPKC HOLDING CORPORATION; RE RETAIL, WHOLESALE AND DEPART- 
MENT STORE UNION, LOCAL 414; RE DOMINION STORES LIMITED; RE WIL- 
LETT FOODS LIMITED mien cucscunenae tctesteraesolesiscueniiasaetes scmeirosesnsscse steele anaeseacees (June) 


Interference in Trade Unions - Discharge for Union Activity - Employee - Remedies - Unfair 
Labour Practice - Lay-off of union supporters and promotion of union opponents motivated 
by anti-union reasons - Captive audience meeting unlawful - Board considering probability 
of lay-off for business reasons in computing compensation - Directing posting and mailing 
of employee notice and permission for union to conduct employee meeting during work 
hours - Whether working foremen managerial or confidential 


K & U MANUFACTURING LIMITED; RE UNITED STEELWORKERS OF AMERI- 
CA; RE:GROUP/OFEMPLOV EES -aia sacs snectustnmesemtaden sebicuses esthtsen tas deatideeinaes (Jan.) 


Interference in Trade Unions - Duty to Bargain in Good Faith - Related Employer - Remedies - 
Unfair Labour Practice - Nursing home contracting with outside agencies to perform house- 
keeping, laundry, maintenance, health care and nursing aide functions - Laying-off own 
employees - Whether unlawful - Whether home and outside agencies related employers - 
Whether bound by collective agreement - Whether control reserved by written contract rel- 
evant though not exercised - Reinstatement and back wages directed as remedy on related 
employer declaration - Failure to bargain with negotiating committee because of its compo- 
sition unlawful 


BRANTWOOD MANOR NURSING HOMES LIMITED, MED+EXPERTS INC., 
HALLMARK HOUSEKEEPING SERVICES INC. ET AL; RE C.U.P.E. ............ (Jan.) 


Interference in Trade Unions - Unfair Labour Practice - Right to representation at time of formal 
discipline included in section 64 - Right only where grievor required to meet with employer 
for purposes of imposing discipline - Act not turning directory provision for discipline meet- 
ing into mandatory - Act not intended to provide appeal to Board from arbitration award 
upholding discharge - Windsor Western Hospital distinguished 


SUNWORTHY WALLCOVERINGS, A DIVISION OF BORDEN COMPANY LIM- 
ITED; RE CANADIAN PAPERWORKERS UNION, LOCAL 304..................... (Jan.) 


Intimidation and Coercion - Colleges Collective Bargaining Act - Unfair Labour Practice - Can- 
cellation of courses taught by full-time faculty in extension program during legal strike not 
tainted by anti-union motive - Absence of reverse onus in CCBA 


CAMBRIAN COLLEGE OF APPLIED ARTS AND TECHNOLOGY; 
RE O.P.S:E.U cis: tatu. ete eet outta uo eens On ee Caen (Sept.) 


Intimidation and Coercion - Discharge for Union Activity - Unfair Labour Practice - Whether 
right to resort to grievance procedure and arbitration right protected under Act - Employer 
facing redundancy grievances offering grievors alternate positions on condition grievances 
withdrawn - No violation 


OTTAWA, THE CORPORATION OF THE CITY OF; RE CIVIC INSTITUTE OF 
PROFESSIONAL PERSONNE Tisai coe cece caine soca eee eco ene sete oe aera (Apr.) 


Jurisdictional Dispute - Abandonment - Bargaining Rights - Acquiescence by Local 101 in 1979 
that heat treatment operators falling with scope of Local 43’s bargaining unit - Failure by 
Local 101 in 1981 to respond to employer’s notice to bargain - Local 101 abandoning bar- 
gaining rights - Complaint by Local 101 under s.91 dismissed 


TORONTO, MUNICIPALITY OF METROPOLITAN, C.U.P.E., METROPOLITAN 
TORONTO CIVIC EMPLOYEES UNION, LOCAL 43; RE CANADIAN UNION OF 
OPERATING ENGINEERS AND GENERAL WORKERS, LOCAL 101 ........... (Oct.) 
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Jurisdictional Dispute - Adjournment - Construction Industry Grievance - Practice and Procedure 
- Sector Determination - Whether Board should proceed with sector determination or defer 
to mediation efforts of Industrial Inquiry Commissioner 


WEST YORK CONSTRUCTION LTD.; RE CARPENTERS’ DISTRICT COUNCIL OF 
TORONTO AND VICINITY, ON BEHALF OF LOCALS 27 AND 1304, CARPEN- 
TERS’ UNION; RE METROPOLITAN TORONTO APARTMENT BUILDERS’ 
ASSOCIATION; RE LABOURERS’ UNION, LOCAL 183; RE THE ONTARIO 
FORM WORK ASSOCIATION; RE THE FORM WORK COUNCIL OF 

GUNTEAR Os aes ee tned on Picci Sh mendes, eect 1 cerns. 6 ah <a. ee ON (Nov.) 


Jurisdictional Dispute - Construction Industry Grievance - Whether jurisdiction of Board under 
s.124 ousted if issue concerns jurisdictional dispute 


ONTARIO HYDRO AND ELECTRICAL POWER SYSTEMS CONSTRUCTION 
ASSOCIATION; RE ONTARIO SHEET METAL WORKERS CONFERENCE .. (Oct.) 


Jurisdictional Dispute - Practice and Procedure - Board issuing interim order on agreement - 
Complainant union seeking to withdraw complaint after project in question completed - 
Board denying consent to withdraw - Proceeding continued for adjudication of merits 


STEEN CONTRACTORS LIMITED AND LABOURERS’ UNION, LOCAL 597; RE 
U.A., LOCAL 463; RE MILNE & NICHOLLS/VANBOTS JOINT VENTURE .... (May) 


Jurisdictional Dispute - Practice and Procedure - Board issuing interim order on agreement - 
Complainant union seeking to withdraw complaint after project in question completed - 
Board denying consent to withdraw - Proceeding continued for adjudication of merits - 
Board’s original decision amended 


STEEN CONTRACTORS LIMITED AND LABOURERS’ UNION, LOCAL 597; RE 
U.A., LOCAL 463; RE MILNE & NICHOLLS/VANBOTS JOINT VENTURE .... (June) 


Jurisdictional Dispute - Practice and Procedure - Whether contractors association having status to 
intervene - Sector determination necessary to resolve preliminary issues and merits of dis- 
pute - Matter relisted for sector determination hearing 


ARMBRO MATERIALS AND CONSTRUCTION LIMITED AND LABOURERS 
UNION, LOCAL 183; RE U.A., LOCAL 599; RE INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LOCAL 793; RE METROPOLITAN TORONTO SEWER 
AND WATERMAIN CONTRACTORS ASSOCIATION ...........cccccsseeceeeeeeeeeees (May) 


Jurisdictional Dispute - Related Employer - Union seeking related employer declaration with 
respect to two divisions of same employer - Related employer provision not applicable 
where only one entity named - Involvement of more than one union or dispute between dif- 
ferent trades or crafts not pre-requisite to jurisdictional complaint under s.91 


GENERAL MOTORS OF CANADA LIMITED; RE INTERNATIONAL UNION, 
UNITED PLANT GUARD WORKERS OF AMERICA AND ITS LOCAL 1971 .. (Feb.) 


Jurisdictional Dispute - Whether complainant bound by collective agreement negotiated by the 
Master Insulators Association of Ontario - Scope clause in agreement covering all sectors of 
construction industry - Attempt by union local to negotiate separate residential agreement 
not an admission that agreement not applying to residential sector 


DEWAR INSULATIONS INC.; RE INTERNATIONAL ASSOCIATION OF HEAT 
AND FROST INSULATORS AND ASBESTOS WORKERS, LOCAL 95, AND THE 
INTERNATIONAL BROTHERHOOD OF PAINTERS AND ALLIED TRADES AND 
ONTARIO COUNCIL OF INTERNATIONAL BROTHERHOOD OF PAINTERS 
AND UALLIED LRADES LOCAL UNION 1890 sesom acre stcsac-apadiscnuceatdenaensaeccs (Oct.) 


Lock-out - Duty to Bargain in Good Faith - First Contract Arbitration - Health and Safety - 
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Unfair Labour Practice - Suspension of union activist for contacting health and safety 
inspector breach of OHSA and motivated by anti-union animus - Surface bargaining breach 
of duty to bargain in good faith - Lock-out motivated by desire to punish employees for 
exercising statutory rights unlawful - Pervasive pattern of unfair labour practices one reason 
Board considers relevant under s.40a(2)(d) in directing settlement of first collective agree- 
ment - Union and employees awarded compensation for losses during lock-out and dam- 
ages for breach of duty to bargain in good faith 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
TYPOGRAPHICAL UNIONF LOCA OISRE RICK BESUibersnsessssrear ss ceteees (Dec.) 


Lock-out - Health and Safety - Strike - City sanitation workers collectively refusing to wear safety 
vests - Work stoppage continuing for several days - Employee conduct constituting strike 
rather than bona fide refusal to work because of safety concerns - No remedial direction 
other than declaration of unlawful strike 


TORONTO, THE CORPORATION OF THE CITY OF; RE TORONTO CIVIC 
EMPLOYEES UNION, LOCAL NO. 43, C.U.P.E.; RE JOHN MCCLENNAN, 
| if UP. ORR PRE 0 ASP an anna San Soh ae so manors auoAaodandsd ianonoAnbHNCUbo: (Dec.) 


Lock-out - Strike - Employer eliminating extended shifts to circumvent economic burden resulting 
from interest arbitration award unless union prepared to waive benefit in award - No loss of 
hours or pay for employees - No “‘suspension of work” within meaning of lockout definition 
- Whether employee responses to shift elimination constituting “‘strike”’ 


OTTAWA CIVIC HOSPITAL; RE DONNA HICKS, PRESIDENT, LOCAL 90 AND 
OUND A. 5; cacones vos cucceeeeeaeacersact cron eseeacene one corer ene eee men Tae caer eter ner eeene (June) 


Membership Evidence - Allegation of non-pay dismissed where employee intended to pay back 
loan - Initial solicitation procedure involving drop-off of blank membership cards to be 
filled and mailed in by employees - First certification application withdrawn but refiled on 
same day - Fresh cards signed and collected by organizers - Whether membership evidence 
accepted as regular 


NATIONAL TRUST; RE UNION OF BANK EMPLOYEES (ONTARIO), LOCAL 
2104, C.L. Cs: RE. GROUR OF EMPEOYEES (22.0. seers cna tech wae sp 0a eennneee ens cee see (Aug.) 


Membership Evidence - Certification - Chief union organizer directing other organizers not to use 
two-tier initiation fee as organizing tool - Whether employees misled about effect of differ- 
ent initiation fees 


TRIM TRENDS CANADA LTD.; RE UNITED STEELWORKERS OF AMERICA; 
RE GROUP OF EMPLOYEESH en eee ee ee eee (Sept.) 


Membership Evidence - Certification - Construction Industry - Practice and Procedure - Union 
seeking certification of employer’s employees in ICI sector - Employer’s submission that 
unit should be restricted to residential sector because employer principally operates in that 
sector and its employees were employed in that sector on application date, rejected - Alle- 
gation that dollar payment made conditionally not treated as non-pay - Board not conduct- 
ing own investigation 


WALLOY EXCAVATING COMPANY LIMITED; RE LABOURERS UNION, 
LOCAL 10505 BYE at i ie Bel Seren WON eee ee ne eae (Apr.) 


Membership Evidence - Certification - Irregularities in membership evidence disclosed by union 
in Form 9 declaration - Employer challenging secrecy of union membership evidence - 
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Board reviewing purpose of Form 9 and policy of not allowing employer to inspect mem- 
bership evidence 


GRAND & TOY LIMITED; RE UNITED STEELWORKERS OF AMERICA; RE 
GRAPHIC COMMUNICATIONS INTERNATIONAL UNION, LOCAL 500-M; RE 
GROUP OF EMPLOYEES a er omer ee Bog Ree (Sept.) 1223 


Membership Evidence - Certification - Practice and Procedure - Employee collector using threats 
of loss of jobs in obtaining membership evidence - Membership evidence not given full 
weight - Vote directed - Board Member critical of law permitting extensive employer partic- 
ipation in certification proceedings 


AURORA STEEL SERVICE LIMITED; RE UNITED STEELWORKERS OF AMERI- 
CACRE-GROUPJOF EMBL OY EES Fic sa secessseriiscisniadsins sine ectolassieismaesie san esiearaesinacies (Mar.) 301 


Membership Evidence - Certification - Practice and Procedure - Original petition stolen prior to 
terminal date - Whether terminal date should be extended - Registered mail not including 
Priority Post - Respondent alleging in reply that union conduct in 1985 organizing campaign 
relevant to validity of membership evidence gathered in 1986 campaign - Petition taint the- 
ory cannot apply to membership evidence - Rule 71(1) applying to allegations made in a 
reply - Allegations in reply dismissed as irrelevant 


WESTIN HOTEL; RE TEXTILE PROCESSORS, SERVICE TRADES, HEALTH 
CARE, TECHNICAL AND PROFESSIONAL EMPLOYEES INTERNATIONAL 
NEO NAEOC In 35 eerie rere noe eal erate ih, Pe Ocha ths Bee At (Oct.) 1486 


Membership Evidence - Certification - Trade Union Status - Employees endorsing motion confi- 
rming constitution of association - Motion confirming membership only for those employees 
who supported motion and who had previously applied for membership - Applicant filing 
documents subsequent to terminal date on behalf of employees confirming membership - 
Documents not given any weight because signed subsequent to terminal date 


VME EQUIPMENT OF CANADA LTD.; RE EMPLOYEES’ ASSOCIATION OF 
FEL UO) GTR) ASAIN Se) oe RLM 4 etnc9 teg bp lo RMR A tte (Oct.) 1480 


Membership Evidence - Certification - Union’s fee structure actually meeting Board’s require- 
ments re two-tier fees - Rank and file organizer misrepresenting nature of fee structure to 
employee who did not sign card - Whether one or all of cards collected by organizer 


rejected 
DUNNVILLE, CORPORATION OF THE TOWN OF, RE U.F.C.W., LOCAL 175; RE 
PS Ein Sees ect, crane sans cnetcth cb dasels ccs ou Gar meitena aw Saabicien tara wabeuiead inane s maGegs cust (Jan.) 85 


Membership Evidence - Collectors properly instructed on legal requirements in obtaining union 
membership - Form 9 declarant not intending to mislead Board but not aware of need to 
make inquiry from collectors - Board reviewing importance of proper inquiries to process - 
Application dismissed 


WESTINGHOUSE CANADA INC.; RE INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS; RE GROUP OF EMPLOYEES (Feb.) 295 


Membership Evidence - Picket line not having any unlawful consequences - Whether coerced 
employees into signing union cards - Whether cards vitiated - Subjective intentions of 
employees not considered in assessing voluntariness of membership evidence - Economic 
coercion not relevant - Confidentiality in s.111 preventing employer from calling employees 
to testify 


DOMINION PAVING LIMITED; RE LABOURERS’ UNION, LOCAL 183....... (June) 705 


Membership Evidence - Practice and Procedure - Two collectors collecting 80 percent of cards 
filed - Misleading Form 9 declarant about non-pay regarding two cards - Board not satisfied 


any cards filed by collectors reliable - Fact that non-pay came to light due to unlawful con- 
duct of employer irrelevant to issue of membership evidence 


DOUGH DELIGHT LTD.; RE BAKERY, CONFECTIONERY AND TOBACCO 
WORKERS INTERNATIONAL UNION; LOCAL 181 ont. tice. arcs ceostaseensbeseete one (May) 


Membership Evidence - Practice and Procedure - Whether oral evidence as to circumstances 
under which dollar payment made permitted - Board not taking technical approach in 
deciding whether dollar paid directly to person signing as collector - Discrepancy in date of 
signing not invalidating card 


ROWAD PIPELINE COMPANY LTD.; RE LABOURERS UNION, 
LOCALE 1081. v sccecttertecstccsastecssseccasesecccaec sacetee toner ceeeece mcemace eaceu cement ecmriaete (Jan.) 


Membership Evidence - Principal of employer advising employee of forthcoming visit by union 
rep - Urging employee to sign card - All cards filed not given weight in absence of evidence 
that incident isolated 


CONSBEC INC.; RE INTERNATIONAL UNION OF OPERATING ENGINEERS, 
LOCAL 793; RE LABOURERS’ UNION) LOCAL 00). (July) 


Membership Evidence - Union organizer discussing circulation of counter-petition with employ- 
ees during membership drive - Union not required to call evidence of these discussions to 
prove origination and circulation of counter-petition 


ALLAN G. COOK LIMITED; RE INTERNATIONAL UNION OF OPERATING 
ENGINEERS; LOCALE 7/93 3RE'GROUROE EMPEONBEST a1. saesraneesdtaee sets: (Sept.) 


Natural Justice - Practice and Procedure - Board member executive director of council that co-or- 
dinates bargaining in the ICI sector of the construction industry - Propriety of co-ordinated 
collective bargaining as it affects bargaining in residential sector of construction industry 
significant issue in case - Whether Board member should be removed from panel - Whether 
reasonable apprehension of bias 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
A DIVISION OF THE MECHANICAL CONTRACTORS ASSOCIATION OF 
TORONTO, FRANK MICHELUCCI, ET AL.; RE SEAN O’RYAN, U.A., LOCAL 46, 
MECHANICAL PLUMBING CONTRACTORS ASSOCIATION, URBAN MECHANI- 
CAL CONTRACTORS LIMITED, ZENTIL PLUMBING AND HEATING CO. LTD., 
) 28 Ur eee eee Peer eO Rae Rene arch co can cere concnt.aocecunitacddunanaconicdouddgodonosoduogpadaonode (Aug.) 


Parties - Construction Industry Grievance - Whether local can bring grievance under s.124 when 
collective agreement between EPSCA and Allied Council - Distinction between being 
bound by a collective agreement and being a party to a collective agreement discussed 


ONTARIO HYDRO, ELECTRICAL POWER SYSTEMS CONSTRUCTION ASSOCI- 
ATION; RE LABOURERS’ UNION; LOCAL 1059 cee suas: catecsnenmy seeranaeennesdae (Aug.) 


Parties - Evidence - Practice and Procedure - Union having adequate notice of unfair labour prac- 
tice complaint by employee against employer - Request at hearing to be added as party 
denied - Complainant witness refusing to deliver up to Board document tendered as evi- 
dence - Complainant’s conduct precluding Board from proceeding further - Board propos- 
ing to dismiss complaint if document not surrendered 


DOUGH DELIGHTIETD RE ROBERT WIEETAMS 1 t ees tere nate eens (Oct.) 


Parties - Practice and Procedure - Service requirements in Practice Note 5 relaxed due to number 
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of parties involved - Board practice for amending application or complaint to add a respon- 
dent set out 


MR. GROCER, WILLETT FOODS LIMITED, C.0.B. AS, DOMGROUP LTD., HOL- 
LINGER INC., CONRAD BLACK; RE R.W.D.S.U., LOCAL 414; RE TERMARG 
FOODISERVICES EIMIPE DIE TeA Lore ree ccocnmertadcaobnctenceine sa ceesebicostesitiaewiese stats (Sept.) 


Parties - Reconsideration - Related Employer - Unfair Labour Practice - Whether Conrad Black 
and Hollinger Inc. should be added as respondents in s.1(4) and 89 complaints - Earlier 
panel in Termarg denying addition - Whether Board will reconsider earlier decision - Board 
applying principle of res judicata - Whether those who actively control a corporate 
employer personally or vicariously liable - When Board will dismiss s.1(4) application 
before hearing respondent’s evidence 


MR. GROCER, WILLETT FOODS LIMITED, C.O.B. AS, DOMGROUP LTD., HOL- 
LINGER INC., CONRAD BLACK, ET AL.; RE R.W.D.S.U., LOCAL 414; RE TER- 
MARG FOODISERVICES EIMITEDIET Alle iici.ncccctu coven olan ovese cet esevenssoudins nme (Oct.) 


Parties - Unfair Labour Practice - Plant shutdown following filing of certification application - 
Employees laid off following certification - Statement to employees threatening shutdown - 
Breach of sections 64, 66 and 70 found - Order made against both company and president 
and sole shareholder personally 


WALTER TOOL AND DIE LTD.; RE UNITED STEELWORKERS OF AMERICA; 
REESE RWINTW AL TERM eee une cee ek, Pee tera Bcc beh extaiscac ees eee (Aug.) 


Petition - Adjournment - Certification - Construction Industry - Practice and Procedure - State- 
ment of desire filed with no return mailing address of representative of employees - 
Acknowledgment of statement sent to first employee on list - No notice of hearing issued by 
Board in Form 79 - Representative of employees granted adjournment to retain counsel 
due to inadequate notice of hearing 


ELGIN CONSTRUCTION COMPANY LIMITED; RE LABOURERS’ UNION, 
ONTARIO PROVINCIAL DISTRICT COUNCIL; RE GROUP OF 
EMIPCON EES ey eee ee led eel ie ayes Lee e hE AS da bets bl ry (July) 


Petition - Adjournment - Evidence - Termination - Collector of petition signatures unable to 
attend hearing due to employer denying time off - Applicants producing note from collector 
indicating that signatures on petition voluntary - Note rejected as hearsay evidence - Appli- 
cants having obligation to ensure attendance of witnesses at hearing by issuing summons - 
Adjournment denied 


PIONEER YOUTH SERVICES LTD.; RE LYSE LEBRUN, SAMUEL (DAVID) 
WATSON; RE LONDON AND DISTRICT SERVICE WORKERS’ UNION LOCAL 
220, SERVICE EMPLOYEES INTERNATIONAL UNION ..................0.0s00s000 (Oct.) 


Petition - Certification - Board reviewing its jurisprudence in relation to petitions - Insufficient 
evidence to satisfy onus on the objecting employees to establish the voluntariness of the 
petitions - Board member setting out guidelines for valid petition 


CUSTOM FOAM SPECIALITIES LIMITED; RE UNITED RUBBER, CORK, LINO- 
LEUM AND PLASTIC WORKERS OF AMERICA, AFL-CIO-CLC; RE GROUP OF 
EMPEOY EES sore errr ached Sai maae Cola Renee sence beans ta saehoe te eskteomeceshads (Dec.) 


Petition - Certification - Documents indicating opposition to union filed after terminal date - Orig- 
inal petition stolen from company bulletin board - Board declining to exercise its discretion 
to extend terminal date 


TWISTEX YARNS INC.; RE TEXTILE PROCESSORS, SERVICE TRADES, 


HEALTH CARE, PROFESSIONAL AND TECHNICAL EMPLOYEES INTERNA- 
TIONAL UNION, LOCAL 351; RE GROUP OF EMPLOYEESG.....................0058 (Nov.) 
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66 


Petition - Certification - Employer supporting management employee’s attempt to solicit objec- 
tions to union - Advising employees of procedure for petitioning - Making available and 
collecting signed copies of petition for mailing - Petition not given weight - Certification 
procedure and treatment of petitions reviewed 


CONFERENCE CUP CO. LTD.; RE LONDON AND DISTRICT SERVICE WORK- 
ERS’ UNION, LOCAL 220; RE'GROUP ‘OF EMPLOYEES. 2.csst 20.20.08) .scsseevess (Jan.) 


Petition - Certification - Most senior employee-working foreman preparing and circulating peti- 
tion in workplace - Employee perception of management involvement causing Board not to 
give weight to petition - Discussion of Board treatment of petitions 


CHATHAM CONCRETE FORMING, 407689 ONTARIO LIMITED C.O.B. AS; RE 
LABOURERS’ UNION, LOCAL 625, RE GROUP OF EMPLOYEES ................ (Apr.) 


Petition - Certification - Parties agreeing that individual not managerial - Rebuttable presumption 
that individual cannot affect voluntariness of others’ conduct - Employer free to adduce evi- 
dence that individual affected conduct of persons supporting or opposing union 


PETRO-CANADA INC.; RE ENERGY AND CHEMICAL WORKERS UNION; RE 
GROUP OF EMPLOYEES © .c.cc2to ee ae ee (Apr.) 


Petition - Certification - Petitioners not represented by legal counsel - Inadequate evidence to 
establish voluntariness of petition - Lack of legal counsel not a mitigating factor 


SKELHORNS BUS LINE LIMITED; RE U.F.C.W.; RE GROUP OF 
EMPLOYEES 855 .2:.00. Teo eh, eed ete, Ae ae (Oct.) 


Petition - Certification - Practice and Procedure - Form 6 notice to employees indicating unit with 
exclusion of ‘‘manager and above” - Supervisor circulating petition - Union amending unit 
sought to exclude supervisors rendering petition involuntary - Board setting new terminal 
date - Directing re-posting of new Form 6 with amended unit and copy of decision 


WACKENHUT OF CANADA LIMITED, ALARM DIVISION; RE I.B.E.W., LOCAL 
636; RE GROUP OF EMPLOYEES 0000. csenscueseceaonesases: tiaeer es eee nee nn (Feb.) 


Petition - Certification - Two prominent members of public speaking out against organizing of 
company - Giving perception of link with employer - Making statements about loss of jobs 
resulting from unionization - Statements of third-parties vitiating petition in circumstances 


TRIM TRENDS CANADA LIMITED; RE UNITED STEELWORKERS OF AMERI- 
CA; RE: GROUP OF EMPLOY EES 3 siius ‘sss. degsoimns duran anes gy chases ee (Mar.) 


Petition - Practice and Procedure - Termination - Evidence before Board that termination peti- 
tion not voluntary - Inquiry into voluntariness of counter-petition rendered irrelevant - Ter- 
mination application dismissed 


CANADIAN PACIFIC HOTELS LIMITED (RED OAK INN); RE MIKE TALES ET 
AL; RE HOTEL, RESTAURANT AND CAFETERIA EMPLOYEES UNION, LOCAL 
75; RE;GROUP OF EMPLOYEES ipa: soho tee ee eee eee ee eer ee (Feb.) 


Petition - Termination - Applicant collecting separate petitions from each of 44 employees - 
Arranging and copying 44 sheets into single document and mailing originals to union - 
Board accepting single document filed where union not refuting existence of 44 separate 
petitions 


YONGE-EGLINTON CENTRE MANAGEMENT SERVICES; RE BERYL WATTS; 
RE CANADIAN UNION OF OPERATING ENGINEERS & GENERAL WORKERS 
UNION; LOCAL 101v.4..08 os ee ee ee (Jan.) 
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Petition - Termination - Evidence led as to circulation and delivery of petition to Board - No evi- 
dence about origination and preparation - Petition rejected 


DYNASTY INN, 629809 ONTARIO LIMITED C.O.B. AS,; RE DOUG CHASE; RE 
HOTEL AND RESTAURANT EMPLOYEES AND BARTENDERS INTERNA- 
TIONAL UNION, LOCAL 280, BEVERAGE DISPENSERS UNION ................ (Mar.) 


Petition - Termination - Owner’s wife part-time employee - Speaking at employees’ meeting and 
signing petition - Wife’s involvement suggesting management interest in petition - Reason- 
able fear of employees that management would know identity of those not signing - Board 
rejecting petition as involuntary 


GARDINER’S SUPERMARKET LIMITED; RE SERVICE EMPLOYEES UNION, 
POCAUMES PREM LGAW ORK Grass evetsseasseccsec sedis rtasecttscvenses donna odtess eeoone (June) 


Petition - Termination - Petition circulated by friend of member of management - Whether 
employee perception that petition will be disclosed to management - Whether existence of 
employee dissatisfaction with union relevant 


DOMUS BUILDING CLEANING CO. LTD.; RE THERESE LAFRAMBOISE AND 
YOLANDE PICHETTE; RE SERVICE EMPLOYEES UNION, LOCAL 219...... (Mar.) 


Petition - Termination - Signatures on petition consisting of first or last names only - Whether 
Rule 73 requiring signatures in full - Whether incomplete signatures indicating employees 
did not know what they were doing 


FERN BRAND WAXES LIMITED; RE THE EMPLOYEES OF FERN BRAND 
WAXES LTD.; RE INTERNATIONAL UNION OF ALLIED NOVELTY AND PROD- 
CTION WORKERS: LOCAL O05 con cigs sca stacetinees inate rssedst sons eseonietusiess sssitevstess (Oct.) 


Petition - Termination - Whether events taking place months prior to actual origination and circu- 
lation of petition relevant to issue of voluntariness - Employer conduct not tainting petition 


BELLEVILLE PLAZA; RE CRAIG SCURR; RE SERVICE EMPLOYEES UNION, 
LOCALS AREIGROUROEEMPIEO VERS Meerece stint. sacar ncccsondesGesosemacssiaeas (Sept.) 


Picketing - Charter of Rights and Freedoms - Strike - Union members refusing to cross picket line 
at Toronto Transit Commission job site - Whether Transit Labour Disputes Act violates 
s.2(d) of Charter - Constitutional challenge not entertained in absence of notice to Attor- 
ney General - Whether Board has jurisdiction to entertain s.89 complaint for alleged viola- 
tion of Transit Labour Disputes Act 


DOMINION PAVING LIMITED; RE LABOURERS’ UNION, LOCAL 183 AND 
INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 793 AND 
AMALGAMATED TRANSIT UNION, LOCAL 113 AND MICHAEL REILLY 

Sit BY ie male en eg RR ERO co (Or A Vn OE Se (July) 


Practice and Procedure - Accreditation - Evidence - Whether present panel of Board will review 
1973 decision of another panel to issue accreditation certificate - Whether evidence relating 
to conversations with a mediator admissible 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
FRANK MICHELUCCI, ET AL.; RE SEAN O’RYAN, U.A., LOCAL 46, METRO- 
POLITAN PLUMBING CONTRACTORS ASSOCIATION, URBAN MECHANICAL 
CONTRACTORS LIMITED, ZENTIL PLUMBING AND HEATING CO. LTD., ET 
5 RI yA eee Mera AS SE TS RR MAB OUND, PEM CUE Hite tonatansbecsees (Sept.) 


Practice and Procedure - Adjournment - Certification - Construction Industry - Petition - State- 
ment of desire filed with no return mailing address of representative of employees - 
Acknowledgment of statement sent to first employee on list - No notice of hearing issued by 
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Board in Form 79 - Representative of employees granted adjournment to retain counsel 
due to inadequate notice of hearing 


ELGIN CONSTRUCTION COMPANY LIMITED; RE LABOURERS’ UNION, 
ONTARIO PROVINCIAL DISTRICT COUNCIL; RE GROUP OF 
EMPLOYEES (3025. ee eee (July) 


Practice and Procedure - Adjournment - Certification - Parties agreeing to an adjournment sine 
die pending the determination of certain test cases - Test cases not concluded by end of one 
year period of adjournment - Remaining certification applications scheduled for hearing 


LINCOLN COUNTY BOARD OF EDUCATION; RE ONTARIO SECONDARY 
SCHOOL TEACHERS’ FEDERATION .io0 cc conse caecoemnsenoo scorn ead aor erate ata (Nov.) 


Practice and Procedure - Adjournment - Construction Industry Grievance - Jurisdictional Dispute 
- Sector Determination - Whether Board should proceed with sector determination or defer 
to mediation efforts of Industrial Inquiry Commissioner 


WEST YORK CONSTRUCTION LTD.; RE CARPENTERS’ DISTRICT COUNCIL OF 
TORONTO AND VICINITY, ON BEHALF OF LOCALS 27 AND 1304, CARPEN- 
TERS’ UNION; RE METROPOLITAN TORONTO APARTMENT BUILDERS’ 
ASSOCIATION; RE LABOURERS’ UNION, LOCAL 183; RE THE ONTARIO 
FORM WORK ASSOCIATION; RE THE FORM WORK COUNCIL OF 

ONTARIO stivcccsscocesecuescisasossstevtnaei ste neses sitive, nee ne ee (Nov.) 


Practice and Procedure - Adjournment - Termination - Several s.89 complaints pending before 
Board - Board declining to postpone consideration of timely termination application pend- 
ing disposition of earlier complaints - Whether a prior defective statement of desire will 
taint one subsequently filed 


NEPEAN ROOF TRUSS LTD.; RE FLOYED RYAN DESCHAMPS; RE CARPEN- 
TERS UNION, LOGAL}1030...4). ect i oA eS oe ee (Sept.) 


Practice and Procedure - Adjournment - Unfair Labour Practice - Complaint relating to bargain- 
ing between employer and union - Employees only incidentally affected - Employees not 
entitled to notice - Request for adjournment to facilitate notice refused 


MARKS LUMBER LTD.; RE INTERNATIONAL WOODWORKERS OF 
AMERICA osc sosstsceucoutrtsscvs etch cose Te Gael ee ee (July) 


Practice and Procedure - Arbitration - Collective Agreement - Unfair Labour Practice - Foremen 
performing bargaining unit work - Union arguing violation of s.50 of the Act - Whether 
matter proper for Board consideration - Board finding matter to be one of contract appli- 
cation and interpretation classically dealt with by arbitrators - Board deferring matter to 
arbitration 


LLOYD-TRUAX LIMITED WINGHAM; RE CARPENTERS UNION, 
LOCAL 3054. csccevecccstassvcsatsorsttle stress escts 0 ae eee (July) 


Practice and Procedure - Arbitration - Construction Industry Grievance - Timeliness - Grievor 
claiming retroactive room-and-board allowance - Grievance launched with considerable 
delay - Board applying equitable doctrine of laches - Grievance dismissed 


ONTARIO HYDRO-DARLINGTON G.S. AND THE ELECTRICAL POWER SYS- 
TEMS CONSTRUCTION ASSOCIATION; RE ONTARIO ALLIED CONSTRUCTION 
TRADES COUNGIE- AND Til UINJAT LOCAD 9] tr rcneecec cet rene catete a ccanencene (July) 


Practice and Procedure - Arbitration - Construction Industry - Union not directly affected by 
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arbitration proceeding seeking participation at hearing - Possible effect of Board award as 
precedent not reason to allow participation by stranger to proceedings 


TORONTO, THE MUNICIPALITY OF METROPOLITAN; RE I.B.E.W. LOCAL 353; 
RE THE ELECTRICAL TRADE BARGAINING AGENCY OF THE ELECTRICAL 
CONTRACTORS ASS OCIAIION OMONTARIO cn... casa cant nnecesce se tence staat vn (Apr.) 


Practice and Procedure - Arbitration - Employee Reference - Witness - Whether individual an 
“employee” - Board not deferring to arbitration - Whether witness entitled during cross-ex- 
amination to discuss with own counsel whether specific questions must be answered - Appli- 
cability of Rules of Professional Conduct and Statutory Powers Procedure Act 


REXWOOD PRODUCTS LIMITED; RE LUMBER AND SAWMILL WORKERS’ 
UNION, LOCAL 2995 OF THE UNITED BROTHERHOOD OF CARPENTERS AND 
FOINERGO AMERICAS Hates 6. cern ee a, es FIO (Aug.) 


Practice and Procedure - Arbitration - Evidence - Motion to dismiss complaint without hearing 
dismissed - Whether Board should defer to grievance arbitration - Board discussing ade- 
quacy of particulars in complaints 


GENERAL HOSPITAL OF PORT ARTHUR AND ONTARIO HOSPITAL ASSOCIA- 
PRION ERIE, OPN SA terete nerenene tan tere ae ot henc eset ects kane e nce ou ccantone sices easecnateinearneaenrs (Sept.) 


Practice and Procedure - Arbitration - Interference in Trade Unions - Unfair Labour Practice - 
Union requesting copies of master plan containing information on benefits provided by col- 
lective agreements - Employer refusing copies but permitting review of copy in company 
downtown office - Constituting interference - Not deferring to arbitration 


FORD GLASS LIMITED; RE ALUMINUM BRICK AND GLASS WORKERS INTER- 
NATIONAL WUNION-ANDALS LOCAL: 295 G eteis rcsces ees cisecensescsrioodesdice eeeecs (May) 


Practice and Procedure - Bargaining Unit - Build-Up - Certification - Whether students included 
in part-time unit sought - Whether build-up justifying deferred vote direction - Interim cer- 
tificate issued by agreement - Board issuing directions as to exchange of pleadings and 
production preceding hearing into bargaining unit dispute 


TORONTOIGENE RAI OSPITAL SRE GiW) Pak werece steers qsioseeseiicsecaces else (Jan.) 


Practice and Procedure - Bargaining Unit - Certification - Board certifying production unit on 
agreement including quality control but excluding laboratory employees - Union subse- 
quently seeking certification for unit of lab employees - Whether community of interest 
with production unit or with unorganized office employees - Whether separate unit for 
laboratory appropriate 


RESCO CHEMICALS & COLOURS LTD.; RE TEAMSTERS CHEMICAL ENERGY 
& ALLIED WORKERS UNION, LOCAL 424; RE GROUP OF EMPLOYEES AND 
RECA TEOPICE See ene ee ee es ge tote (Apr.) 


Practice and Procedure - Bargaining Unit - Certification - Construction Industry - Whether trade 
unions other than applicant and intervener should have been given notices of the appli- 
cation and hearing - Issue depending on whether applicant is an affiliated bargaining agent - 
Whether applicant required to represent all trades employed by the respondent on the 
application date if the applicant is not an affiliated bargaining agent 


PROJECTA ENGINEERING AND CONSTRUCTION INC.; RE LUMBER AND 
SAWMILL WORKERS UNION, LOCAL 2693 OF THE CARPENTERS’ UNION; RE 
LABOURERS’ UNION, LOCAL 607; RE ONTARIO PROVINCIAL CONFERENCE 
OF THE UNITED BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERI- 
CARRE CE NC ANIC ONCRET ED. @ JILE LIMIVED yo cccestesstcccréseees foneosscestsenns (Dec.) 


Practice and Procedure - Bargaining Unit - Employer seeking to exclude students from part-time 
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unit - Board reviewing policy of keeping part-timers and students in same unit except upon 
agreement - Finding no grounds to depart from policy 


TORONTO, GENERAL HOSPITAL, RE GC.U:P.E RE O:P'S.E.U.12705,.2..ca.ct.. (Apr.) 


Practice and Procedure - Bargaining Unit - Union organizing and seeking certification for unit 
comprised of 7 of respondent’s 37 branches in Metro - Employer arguing for one unit 
including all 37 or single branch units - Union certificate at each of seven branches organ- 
ized - Terms and conditions of employment centrally set and identical - Unit sought by 
applicant given 


NATIONAL TRUST; RE UNION OF BANK EMPLOYEES (ONTARIO), LOCAL 
QUO scosvad sages vans Ueaicenenee hae tates REN nen = a Se eee Ca (Feb.) 


Practice and Procedure - Certification - Construction Industry - Board’s rules requiring special 
form to be used where pre-hearing vote requested in construction certification application - 
Use of regular certification form technical defect - Application processed as if filed on 
proper form 


McKAY-COCKER CONSTRUCTION LIMITED; RE LABOURERS’ UNION, LOCAL 


Practice and Procedure - Certification - Construction Industry - Employer seeking after terminal 
date to amend reply to raise inclusion of person in unit - Allowed in circumstances - Count 
of employees in construction application determined as of application date - But represent- 
ative period examined to determined craft employees engaged in 


JIM BERTRAM & SONS CONSTRUCTION LTD.; RE INTERNATIONAL UNION 
OF OPERATING ENGINEERS, LOCAL 793; RE GROUP OF EMPLOYEES....(Apr.) 


Practice and Procedure - Certification - Construction Industry Grievance - Reply requesting a 
hearing to defend on grounds of Charter of Rights and Freedoms - Respondent failing to 
comply with s.97 of Rules by failing to substantiate request for a hearing - Certification 
granted without a hearing 


GLOBFIN DEVELOPMENTS LIMITED; RE LABOURERS’ UNION, 
LOCATZ183 .cicsuths acetsaceeute eescee cetacean eae ee (Nov.) 


Practice and Procedure - Certification - Construction Industry - Membership Evidence - Union 
seeking certification of employers employees in ICI sector - Employer’s submission that 
unit should be restricted to residential sector because employer principally operates in that 
sector and its employees were employed in that sector on application date, rejected - Alle- 
gation that dollar payment made conditionally not treated as non-pay - Board not conduct- 
ing Own investigation 


WALLOY EXCAVATING COMPANY LIMITED; RE LABOURERS UNION, 
LOCAT 1059) 20s eee Spe ee er ee nee eee (Apr.) 


Practice and Procedure - Certification - Construction Industry - Whether s.144(1) containing limi- 
tation on eligibility of an affiliated bargaining agent to bring certification application - Res- 
pondent’s employees not entitled to notice of hearings once written representations not 
filed - Bulk of employees affected by application working in territorial jurisdiction of 
another union local - Board not required to give local notice of legal consequences of appli- 
cation 


R. & H. ELECTRIC CO., 584317 ONTARIO LIMITED, C.O.B. AS, AND CONCEPT 
ELECTRIC INC.; RE INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS, LOCAL 353 oic..,s.cdeacsssago~sssciceatieen ep orem st res. 3. gues mun Rea aee Satie (Oct.) 


Practice and Procedure - Certification - Dispute with respect to positions taken by parties at meet- 
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ing with Board Officer - Board suggesting that officer should review report with parties and 
have parties sign it 


HARNDEN & KING CONSTRUCTION LTD.; RE INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LOCAL 793; RE GROUP OF EMPLOYEES. ......... (Apr.) 507 


Practice and Procedure - Certification - Employee - Employer claiming all of its RNA’s exercising 
management functions - Board drawing employer attention to relevant jurisprudence and 
requiring filing of written submissions as to basis of employer’s position - Employer submis- 
sions not going beyond bald assertion that persons managerial - Board not making further 
inquiry into duties and responsibilities - Whether employer allowed to amend employee list 
after interim certificate issued upon waiver of hearings 


GREEN GABLES MANOR INCORPORATED; RE SERVICE EMPLOYEES INTER- 
INATIONAT UNION, LOCATE 204 f Wai lastuigcctsatt iosenez stdnassiteasdevs naneeduenctenntes te (May) 626 


Practice and Procedure - Certification - Membership Evidence - Employee collector using threats 
of loss of jobs in obtaining membership evidence - Membership evidence not given full 
weight - Vote directed - Board Member critical of law permitting extensive employer partic- 
ipation in certification proceedings 


AURORA STEEL SERVICE LIMITED; RE UNITED STEELWORKERS OF AMERI- 
CARE GROUP OF BMPE OY EES visi cusp ooicsnosocseanssonsebe ts somiesteaueauessyeessosanes (Mar.) 301 


Practice and Procedure - Certification - Membership Evidence - Original petition stolen prior to 
terminal date - Whether terminal date should be extended - Registered mail not including 
Priority Post - Respondent alleging in reply that union conduct in 1985 organizing campaign 
relevant to validity of membership evidence gathered in 1986 campaign - Petition taint the- 
ory cannot apply to membership evidence - Rule 71(1) applying to allegations made in reply 
- Allegations in reply dismissed as irrelevant 


WESTIN HOTEL; RE TEXTILE PROCESSORS, SERVICE TRADES, HEALTH 
CARE, TECHNICAL AND PROFESSIONAL EMPLOYEES INTERNATIONAL 
LENT ORS THO A U3 Sinai tet petted Sete Oe cote Ie uid eh i ie ax cans ce Oo Mace ces (Oct.) 1486 


Practice and Procedure - Certification - Officer’s memorandum noting parties’ agreement on 
exclusion of person - Respondent’s written submissions acknowledging accuracy of officer 
memo - Whether allowed to challenge accuracy six months later at Board hearing 


HARNDEN & KING CONSTRUCTION LTD.; RE INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LOCAL 793; RE GROUP OF EMPLOYEES. ......... (May) 635 


Practice and Procedure - Certification - Petition - Form 6 notice to employees indicating unit with 
exclusion of “‘manager and above” - Supervisor circulating petition - Union amending unit 
sought to exclude supervisors rendering petition involuntary - Board setting new terminal 
date - Directing re-posting of new Form 6 with amended unit and copy of decision 


WACKENHUT OF CANADA LIMITED, ALARM DIVISION; RE I.B.E.W., LOCAL 
6307RE.GROUPIOREMPBEOY BES fe -casccscescetecosetecsnesasens Serer secuecscsass seeccgess (Feb.) 292 


Practice and Procedure - Certification - Pre-hearing Vote - Blank Form 9 not preventing Board 
from acting on appearance of membership evidence to direct pre-hearing vote - Board dis- 
cussing its role in pre-hearing vote applications 


F. CAUSARANO FISHERY LTD.; RE GREAT LAKES FISHERMEN AND ALLIED 
WORKERS UINTON eet ee ete en ECR mS seni NPs 62 (Sept.) 1214 


Practice and Procedure - Certification - Pre-hearing Vote - Subsequent certification application 
filed before terminal date fixed for first certification application - First applicant requesting 


T2 


a pre-hearing vote while subsequent one not - Subsequent applicant permitted to amend 
application to request pre-hearing vote 


KOEHRING CANADA, A UNIT OF AMCA INTERNATIONAL LTD.; RE C.A.W.; 
RE INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, IRON SHIP 
BUILDERS, BLACKSMITHS, FORGERS AND HELPERS, AFL-CIO-CLC, LODGE 
#275; RE INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE 
WORKERS oe chon eecemecn ect ete cee teate ener eee ecncnemensartcnetccmanneec nme ent: (Nov.) 


Practice and Procedure - Certification - Reconsideration - Employer requesting Board reconsider 


its direction that employer provide copies of its employee lists to the union prior to the next 
hearing date - Whether labour relations officer need be present when union examines list 


METROPOLITAN SEPARATE SCHOOL BOARD; RE C.U.P.E.; RE O.P.S.E.U.; RE 
OV Ei Git sescosaeiicastiva dees daeatendua ston soussaudestureGeneunem an caesteee ne cete enc n acorn (Dec.) 


Practice and Procedure - Certification - Related Employer - Parties to certification proceedings 


making joint request for related employer declaration - Affected employees entitled to 
notice and opportunity to be heard - Hearing unnecessary unless employees make state- 
ment of desire to make representations 


ST. JOSEPH’S HOME AND ST. JOSEPH’S HOSPITAL; RE C.U.P.E. .............. (June) 


Practice and Procedure - Certification - Representation Vote - Board requiring filing of fresh 


Form 9 declaration when membership evidence transferred from one certification appli- 
cation to another - Failure to file Form 9 does not prevent Board acting on “‘appearance”’ 
created by applications for membership cards and receipts - Failure only fatal when appli- 
cation comes on for hearing - Appropriateness of conducting mail ballot in occasional 
teachers’ constituency 


HALTON ROMAN CATHOLIC SEPARATE SCHOOL BOARD; RE ONTARIO 
CATHOLIC OCCASIONAL TEACHERS’ ASSOCIATION .............s0s0ccssseescoees (July) 


Practice and Procedure - Certification - Representation Vote - Form 9 signed “for” declarant by 


another individual - Whether acceptable - Proper Form 9 required to be filed at time Board 
determines membership support - Only appearance of support required to direct pre-hear- 
ing vote - Proper Form 9 can be filed after vote 


NORTHRIDGE PLASTICS LIMITED; RE CANADIAN BROTHERHOOD OF RAIL- 
WAY, TRANSPORT & GENERAL WORKERS. 7. owioseeenaceseassssoct<etscaneserceseeete (July) 


Practice and Procedure - Certification - Representation Vote - Individuals in voting constituency 


widely dispersed - Important that union able to communicate with voters - Employer 
directed to provide names and addresses to union and Board - York Board of Education 
principles followed 


SCARBOROUGH BOARD OF EDUCATION; RE ONTARIO PUBLIC SCHOOL 
TEACHERS’ FEDERATION ee ee eee (Mar.) 


Practice and Procedure - Certification - Representation Vote - Parties to pre-hearing application 


agreeing to exclude “all those paid from other than operating funds” - Board questioning 
appropriateness of exclusions - Permitting persons to cast segregated ballots pending deter- 
mination of unit after vote 


OTTAWA, UNIVERSITY OF; RE CANADIAN UNION OF EDUCATIONAL 
WORKERS; RE THE ASSOCIATION OF PROFESSORS OF THE UNIVERSITY OF 


Practice and Procedure - Certification - Representation Vote - Request by applicant that name be 


amended on certification application from Textile Workers to Laundry and Linen Workers 
- Request granted but representation vote ordered despite fact that membership evidence 


1530 


1733 


880 


962 


1012 


361 


353 


over fifty-five percent - Board canvassing instances when discretion exercised under s.7(2) 
to order vote 


GRUYICH SERVICES INC., A LIMITED PARTNERSHIP AND 656508 ONTARIO 
LIMITED; RE LAUNDRY AND LINEN DRIVERS AND INDUSTRIAL WORKERS 
UNION, LOCAL 847 AFFILIATED WITH THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
BMERICA REGROUP OF EMPLOY BES. soscot dt odisnpocitt towensnstble sseiucsiusadiens apse (Aug.) 


Practice and Procedure - Certification - Second union filing application for certification by inter- 
vention before terminal date of first union’s application - Whether affected employees enti- 
tled to notice of intervention application 


STARWAYS DISTRIBUTORS, A DIVISION OF HARLEQUIN ENTERPRISES LIM- 
ITED; RE TORONTO TYPOGRAPHICAL UNION, NO. 91; RE THE SOUTHERN 
ONTARIO NEWSPAPER GUILD, LOCAL 87, NEWSPAPER GUILD ............. (Apr.) 


Practice and Procedure - Certification - Union discovering change of heart by supporters - 
Requesting dismissal of certification application at commencement of hearing - Employer 
alleging non-pay and improper conduct in soliciting membership - Seeking inquiry and 
imposition of bar if allegations established - Employer request denied in circumstances 


QUICK MESSENGER SERVICE, A DIVISION OF 382525 ONTARIO LIMITED; RE 
RETAIL, WHOLESALE AND DEPARTMENT STORE UNION .................00055 (Jan.) 


Practice and Procedure - Certification Where Act Contravened - Union seeking certification with- 
out vote based on employer unlawful conduct - Employer accepting facts alleged and agree- 
ing contraventions will likely result in true employee wishes not being ascertained in vote - 
Board finding adequate support for union - Certifying union under section 8 


BEST FORM BRASSIERE CANADA INC.; RE TEAMSTERS UNION, 
EO ATEG Iter rence recone metne st ae cetccecsece reece con ce cosacuaes a ceienutccaeeans ounsies Suciestssmceies (Jan.) 


Practice and Procedure - Certification - Whether adequate notice of certification application - 
Whether Sunday regarded as day of notice - No employees making representations of inad- 
equate notice - Whether terminal date extended solely at employer’s request 


CUSTOM PHARMACEUTICALS LTD.; RE INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS i. i iine. sovrsetscsacecassssessosauan sincere (Mar.) 


Practice and Procedure - Constitutional Law - Stay requested while courts decide constitutional 
question of jurisdiction - Union also requesting notice to be given to Attorneys General of 
Board proceedings - Board having duty to rule upon constitutional challenge to assist courts 
in event of a judicial review - Notice to Attorneys General not required in this division of 
powers challenge 


C.P. FISHERIES LTD., ET AL.; RE GREAT LAKES FISHERMEN AND ALLIED 
IVORICERS PU INION Moree fect ccs ssssscssccseeuseinese Meth astersass ser acsea ances tans othe (Nov.) 


Practice and Procedure - Constitutional Law - Termination - Certification for employees of 
employer engaged in truck hauling business obtained by waiver of hearings - Constitutional 
issue not raised or considered at certification - Board faced with termination application 
finding employer within federal jurisdiction - No jurisdiction to entertain termination appli- 
cation - Reconsideration application appropriate means to raise constitutionality of certifi- 
cates issued 


BILL THOMPSON TRANSPORT LIMITED; RE ALLAN BERDAN ET AL; RE 
CANADIAN BROTHERHOOD RAILWAY, TRANSPORT AND GENERAL 
RVORK ERS rete tale yi Date wim yh eee Sia e wy Pa.) ac nel a (Jan.) 


Practice and Procedure - Construction Industry - Construction Industry Grievance - Grievance 


73 


1092 


561 


145 


315 


1503 


74 


alleging mechanic dismissed when recalled after lay-off - Whether notice of hearing to all 
mechanics in field required - Board enumerating criteria for dismissing application on pre- 
liminary objection - Timeliness of reference under s.124 


JH; LOCKESONS' LIMITED RE ULAl LOCAL Si ieanccscesscc sess casseiee acct (June) 


Practice and Procedure - Construction Industry Grievance - Applicant union closing case in chief 
without calling evidence - Respondent making motion for nonsuit for failure to prove 
unemployed members available to perform improperly subcontracted work - Motion denied 
- Missing element only relevant to remedy and remedy yet to be considered by Board 


FAIRBANK CARPENTRY AND E & R CARPENTRY INC., ATTICA INVEST- 
MENTS INCORP. C.O.B. AS; RE UNITED BROTHERHOOD OF CARPENTERS 
AND JOINERS OF AMERICA; LOGAL 275, ee ee ee (Aug.) 


Practice and Procedure - Construction Industry Grievance - Evidence - Union resiling from prac- 
tice of permitting name hires - Whether ambiguity or estoppel permitting employer to lead 
evidence as to practice - Whether agreement permitting name hire - Whether union estop- 
ped from resiling from long standing acquiescence for name hire - Whether estoppel giving 
benefit not in collective agreement - Elements of estoppel not made out 


MECHANICAL CONTRACTORS ASSOCIATION OF ONTARIO; RE U.A., LOCAL 


Practice and Procedure - Construction Industry Grievance - Extent of particularization required 
when filing grievance - Respondent not entitled to particulars of theory or analysis of appli- 
cant’s case 


BELMONT PLASTERING COMPANY, BEN PLASTERING LIMITED C.O.B. AS.; 
RE:| CARPENTERS UNION) LO CAWSS8 vrscecacecedsesastsediscasteeeecereerencrasssanaces (May) 


Practice and Procedure - Construction Industry Grievance - Whether applicant required to prove 
delivery of grievance to respondent before referral to Board - Whether failure to deliver 
mere technical defect - Whether applicant required to go through grievance procedure in 
collective agreement before referral under s.124 - Whether delay in making referral reason 
to refuse entertaining grievance 


ARLINGTON CRANE SERVICE LIMITED; RE INTERNATIONAL UNION OF 
OPERATING ENGINEERS; LOCAL 793 2.7. soc. ccowerosaseeemierecsnaatdeteesmenes caterers (Apr.) 


Practice and Procedure - Construction Industry Grievance - Whether rule permitting addition of 
parties applicable in s.124 proceedings - Third party having contractual or proprietory rights 
under contract with employer - Whether having status to intervene as party as of right - 
Board having discretion to grant status - Discretion not exercised in circumstances 


ONTARIO HYDRO; RE ONTARIO SHEET METAL WORKERS 
CONFERENCE «isc ceauiocnas serach tisinn Ascnaanassaumon ang serps eaniee nas iad cece gaecea ee ame ee (May) 


Practice and Procedure - Construction Industry Grievance - Witness - Refusal by president of res- 
pondent to comply with Board direction to answer specific questions - Powers of Board to 
punish for contempt in face of the Board 


RINO ZANETTE (1981) LTD.; RE LABOURERS’ UNION, LOCAL 607........... (Nov.) 


Practice and Procedure - Construction Industry - Strike - Application under s.135 claiming indi- 


731 


1077 


768 


583 


417 


663 


1572 


vidual bargaining violated s.131 - Not properly filed under s.135 - Single Vice-Chairman not 
having jurisdiction to hear 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
A DIVISION OF THE MECHANICAL CONTRACTORS ASSOCIATION TORONTO; 
RE SEAN O’RYAN AND U.A., LOCAL 46 AND URBAN MECHANICAL CON- 
PERACTOR SIMPLE D EB TRA Drak. mer ccasacah ct coe nactor tn vesee ee coat tcn dot tnas wren tar ceueet (June) 


Practice and Procedure - Duty of Fair Representation - Unfair Labour Practice - Filing of com- 
plaint delayed because of incorrect advice of lawyers - Complaint not entertained 


STROESSER, NORMAN F.; RE U.A.W., LOCAL 444 AND CHRYSLER CANADA 
jYANT GL SV BENG Sa, a a a LR RY NT CN (May) 


Practice and Procedure - Employee - Employee Reference - Prior agreement between parties as 
to employee status - Not bar to full officer examination into duties and responsibilities dur- 
ing renewal negotiations - Westmount Hospital followed 


ST. MARY’S GENERAL HOSPITAL (KITCHENER); RE LONDON AND DISTRICT 
SERVICE WORKERS UNION, LOCAL. 220) cook cnius soins antabisea Sveinsatstensadesovens'ess he (Apr.) 


Practice and Procedure - Employee - Witness - Board witness not protected from attacks on credi- 
bility - Impugning credibility of employer witness of no assistance in determining disputed 
employees’ duties in certification hearing - Whether xeroxing a clerical function or prod- 
uction work - Employee status determined as of application date - Subsequent promotion 
must be dealt with in s.106(2) application 


RAPID BLUE PRINT INC.; RE GRAPHIC COMMUNICATIONS INTERNATIONAL 
UNION, LOCAL 542:;RE.GROUP OF EMPLOYEES 6: cic: aosag aseisaehe'ee sates nate (June) 


Practice and Procedure - Evidence - Parties - Union having adequate notice of unfair labour prac- 
tice complaint by employee against employer - Request at hearing to be added as party 
denied - Complainant witness refusing to deliver up to Board document tendered as evi- 
dence - Complainant’s conduct precluding Board from proceeding further - Board propos- 
ing to dismiss complaint if document not surrendered 


DOUGH DELIGH MELD IRE ROBERT WILEVAMS ener sccecnc sec ciaecenesiseneinces: (Oct.) 


Practice and Procedure - Evidence - Unfair Labour Practice - Complaint alleging discharge for 
union activity - Employer seeking to introduce polygraph evidence to support credibility of 
testimony - Polygraph evidence not allowed 


OLYMPIA & YORK DEVELOPMENTS LIMITED C.O.B. AS OLYMPIA FLOOR 
AND WALL TILE CO. AND JOE SCHOCHET; RE LABOURERS UNION, LOCAL 
TSR Ra pate metal geal, etapa ely RuMet 6. Mind? “sly Fy eae eae OnE Sime porte (Feb.) 


Practice and Procedure - Evidence - Witness - Company witness alleging in cross-examination 
that union negotiator made strike threat at bargaining table - Union seeking production of 
notes made by witness at bargaining table to test credibility of testimony - Whether all notes 
or only that relating to issue subject to production 


CANADIAN RED CROSS BLOOD TRANSFUSION SERVICE; RE THE CANA- 
DIAN RED CROSS BLOOD TRANSFUSION SERVICE EMPLOYEES 
ASSOCIATIONS te nee tt eal Pena eA INR one la eats cctuoniens (Apr.) 


Practice and Procedure - Evidence - Witness - Witness referring to notes before testifying in chief 
- Not using notes during testimony - Order to produce notes matter of Board discretion - 
Production not ordered in circumstances 


GARGARO, MICHELE, ET AL AND THE LABOURERS UNION AND ITS LOCAL 
406 RE NICK BARBIERIET AL... eee (Mar.) 


75 


787 


684 


564 


821 


1333 


270 


422 


329 


76 


Practice and Procedure - Failure of applicant to attend continuation of Board hearing - No 
requirement to issue an additional notice of hearing when continuation of hearing at which 
parties are present 


TONDA CONSTRUCTION LTD.; RE LABOURERS’ UNION, LOCAL 1059; RE 
GROUROFEMPLOYEESHen.asnacceccniatan nineteen inatensnesteaest werner scene (Oct.) 


Practice and Procedure - Health and Safety - Point of time when election between arbitration and 
s.24 complaint - Mere notice of intention to proceed to arbitration not completing election - 
Election requiring some conduct pursuant to notice - Selecting of arbitrator and setting of 
hearing dates held to constitute election - Board reviewing union’s right of carriage of arbi- 
tration and workers’ rights under s.24 of safety legislation 


TORONTO, THE MUNICIPALITY OF METROPOLITAN, ET AL; RE PETER C. 
BUTTENAAR: REG.U.PE.. LOCAL 79... ener ee. eee (Feb.) 


Practice and Procedure - Jurisdictional Dispute - Board issuing interim order on agreement - 
Complainant union seeking to withdraw complaint after project in question completed - 
Board denying consent to withdraw - Proceeding continued for adjudication of merits 


STEEN CONTRACTORS LIMITED AND LABOURERS’ UNION, LOCAL 597; RE 
U.A., LOCAL 463; RE MILNE & NICHOLLS/VANBOTS JOINT VENTURE .... (May) 


Practice and Procedure - Jurisdictional Dispute - Board issuing interim order on agreement - 
Complainant union seeking to withdraw complaint after project in question completed - 
Board denying consent to withdraw - Proceeding continued for adjudication of merits - 
Board’s original decision amended 


STEEN CONTRACTORS LIMITED AND LABOURERS’ UNION, LOCAL 597; RE 
U.A., LOCAL 463; RE MILNE & NICHOLLS/VANBOTS JOINT VENTURE .... (June) 


Practice and Procedure - Jurisdictional Dispute - Whether contractors association having status to 
intervene - Sector determination necessary to resolve preliminary issues and merits of dis- 
pute - Matter relisted for sector determination hearing 


ARMBRO MATERIALS AND CONSTRUCTION LIMITED AND LABOURERS 
UNION, LOCAL 183; RE U.A., LOCAL 599; RE INTERNATIONAL UNION OF 
OPERATING ENGINEERS, LOCAL 793; RE METROPOLITAN TORONTO SEWER 
AND WATERMAIN CONTRACTORS ASSOCIATION ..........:scccsesceseeeeeeeeeeee (May) 


Practice and Procedure - Membership Evidence - Two collectors collecting 80 percent of cards 
filed - Misleading Form 9 declarant about non-pay regarding two cards - Board not satisfied 
any cards filed by collectors reliable - Fact that non-pay came to light due to unlawful con- 
duct of employer irrelevant to issue of membership evidence 


DOUGH DELIGHT LTD.; RE BAKERY, CONFECTIONARY AND TOBACCO 
WORKERS INTERNATIONAL UNION, LOCAL 181 ................sseccsescesscenceens (May) 


Practice and Procedure - Membership Evidence - Whether oral evidence as to circumstances 
under which dollar payment made permitted - Board not taking technical approach in 
deciding whether dollar paid directly to person signing as collector - Discrepancy in date of 
signing not invalidating card 


ROWAD PIPELINE COMPANY LTD.; RE LABOURERS UNION, 
LOCAL 18013.0. cd:.3) 2 ee ee Oe ees ee (Jan.) 


Practice and Procedure - Natural Justice - Board member executive director of council that co-or- 
dinates bargaining in the ICI sector of the construction industry - Propriety of co-ordinated 
collective bargaining as it affects bargaining in residential sector of construction industry 


1447 


283 


677 


892 


579 


603 


148 


significant issue in case - Whether Board member should be removed from panel - Whether 
reasonable apprehension of bias 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
A DIVISION OF THE MECHANICAL CONTRACTORS ASSOCIATION TORONTO, 
FRANK MICHELUCCI, ET AL.; RE SEAN O’RYAN, U.A., LOCAL 46, MECHANI- 
CAL PLUMBING CONTRACTORS ASSOCIATION, URBAN MECHANICAL CON- 
TRACTORS LIMITED, ZENTIL PLUMBING AND HEATING CO. LTD., 

ETAT Ore OOO NED IR ty to errata, 2 Meta ete teehee ccacese: (Aug.) 


Practice and Procedure - Parties - Service requirements in Practice Note 5 relaxed due to number 
of parties involved - Board practice for amending application or complaint to add a respon- 
dent set out 


MR. GROCER, WILLETT FOODS LIMITED, C.O.B. AS, DOMGROUP LTD., HOL- 
LINGER INC., CONRAD BLACK; RE R.W.D.S.U., LOCAL 414; RE TERMARG 
FOODSER VICES PIMITED BT A Lie. soni sotiotucs en eaecsedeaavdiSarvsaeacsensduapmaeospsndert (Sept.) 


Practice and Procedure - Petition - Termination - Evidence before Board that termination peti- 
tion not voluntary - Inquiry into voluntariness of counter-petition rendered irrelevant - Ter- 
mination application dismissed 


CANADIAN PACIFIC HOTELS LIMITED (RED OAK INN); RE EMPLOYEES 
WINION, LOCATE 75 RE GROUP OF EMPLOYEES -.o0. syoicssesuncctioucsaccnss ooctnosaas (Feb.) 


Practice and Procedure - Pre-hearing Vote - Applicant failing to attend meeting with Labour 
Relations Officers - Applicant aware of meeting and given warning concerning non-atten- 
dance - Certification application dismissed 


S. CATRINI FISHERIES INC.; RE GREAT LAKES FISHERMEN AND ALLIED 
WORKERS SUINION Sie rece -cosacrsnaacty treet dat snaenenecn se cacsdecsieasoneemereatnnssecs welts (Sept.) 


Practice and Procedure - Pre-hearing Vote - Party requesting pre-hearing representation vote by 
mail must provide reasons - Board suggesting guidelines to determine question of the num- 
ber, location, and hours of operation of polls for vote of occasional teachers 


ORTAWABOARD OF EDUCATION SUHE JREIO PES al. Rarcscemeanceeneecriee erie (Dec.) 


Practice and Procedure - Related Employer - Conditions for related employer finding clearly sat- 
isfied - Whether onus shifting to respondents to persuade Board not to exercise discretion - 
Delay, lack of erosion of work and circumstances of origin of bargaining rights causing 
Board not to exercise discretion 


CAPRICORN ACOUSTICS & DRYWALL LTD. AND J & J DRYWALL & PAINT- 
ING, A DIVISION OF SILVER CLOUD CONSTRUCTION LIMITED; RE UNITED 
BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 

| OL OYN ib Way cei ae sees oe Aen I ee eer Amn ApS AA Mn or ne eae (Mar.) 


Practice and Procedure - Sale of a Business - Union seeking intervener status having no direct 
interest in proceeding - Possibility that Board decision may be relied on in future proceed- 
ing not sufficient to grant intervener status - New Dominion Store converted into A & P 
Store through corporate re-organization - Whether sale - Whether intermingling as would 
cause Board to void New Dominion agreement and direct vote - Board redefining like unit 
to resolve apparent conflict between two agreements 


NEW DOMINION STORES INC., GREAT ATLANTIC & PACIFIC COMPANY OF 
CANADA LIMITED; RE U.F.C.W. LOCALS 175 AND 633; RE U.F.C.W., LOCAL 
206; RE UNITED STEEL WORKERS OF AMERICA coiciscnsadsncsse nngvtensnieneseessvor (Apr.) 


Practice and Procedure - Settlement - Unfair Labour Practice - Prior complaint settled - Evidence 
on settled employer conduct allowed in subsequent complaint for limited purpose of show- 


77 
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1276 


204 
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1748 
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ing pattern of conduct - Whether employer required to provide reasons for discharge in 
reply in order to defend discharge at hearing 


MAPLEHURST HOSPITAL LIMITED; RE C.L.A.C.; RE GROUP OF 
EMPLOYEES Wie ncas coors teerie rset oor eee nce eee cone ae nm oeseins annem aral nr Oa aacnis (Feb.) 


Practice and Procedure - Termination - Only one employee need exist to file termination appli- 


cation - Challenge to list untimely - Representation vote directed 


CITY PLUMBING (KITCHENER) LIMITED; RE RICHARD GRANDY; RE 
ONTARIO PIPE TRADES COUNCIL OF THE U.A., LOCAL 527 ...............66 (Sept.) 


Practice and Procedure - Unfair Labour Practice - Complainants objecting to construction work 


being done under maintenance agreement rather than provincial agreement - Complainants 
bringing complaint as members of union - Complainants having no legal interest in asserting 
violations of Act 


FRASER, BARRY, ET AL., RE; RE I.B.E.W., I.B.E.W., LOCAL 105, K.G. ROSE, 
JADDCO ANDERSON LTD., THE HAMILTON ELECTRICAL CONTRACTORS 
ASSOCIATIONS ET (A Live ss cis sn sieame cusnismamanrranivesisenenae see sa otsleas stat se seatetiaeha siaelostsnieicae (Nov.) 


Pre-hearing Vote - Bargaining Unit - Disagreement about bargaining unit description for pur- 


poses of pre-hearing vote - Board not obliged to define voting constituency so as to cover 
units proposed by both parties - Whether determination under s. 9(2) should be delayed 
pending notice of application to affected employees 


CARLETON ROMAN CATHOLIC SEPARATE SCHOOL BOARD; RE ONTARIO 
CATHOLIC OCCASIONAL TEACHERS’ ASSOCIATION ...........ccceeceees scence (Sept.) 


Pre-hearing Vote - Bargaining Unit - Related Employer - Declaration of related employer unnec- 


essary - Articles of Amalgamation indicating the three respondents had amalgamated - Res- 
pondents each having a collective agreement with the incumbent union - Determination of 
voting constituencies for pre-hearing vote - Whether ballot boxes should be sealed 


PLASTICS CMP LIMITED; RE C.A.W.-CANADA; RE CEMENT, LIME, GYPSUM & 
ALLIED WORKERS, A DIVISION OF THE BOILERMAKERS UNION; RE 
KAWARTHA MOULDING LIMITED; RE PETERBOROUGH PLASTIC PAINTERS 
LIMITED 6.08050) 2h one DLE, CONE MIN IA Oe NDE (Dec.) 


Pre-hearing Vote - Certification - Practice and Procedure - Blank Form 9 not preventing Board 


from acting on appearance of membership evidence to direct pre-hearing vote - Board dis- 
cussing its role in pre-hearing vote applications 


F. CAUSARANO FISHERY LTD.; RE GREAT LAKES FISHERMEN AND ALLIED 
WORKERS” UNION 20 5 ete cece een oe (Sept.) 


Pre-hearing Vote - Certification - Practice and Procedure - Subsequent certification application 


filed before terminal date fixed for first certification application - First applicant requesting 
a pre-hearing vote while subsequent one not - Subsequent applicant permitted to amend 
application to request pre-hearing vote 


KOEHRING CANADA, A UNIT OF AMCA INTERNATIONAL LTD.; RE C.A.W.; 
RE INTERNATIONAL BROTHERHOOD OF BOILERMAKERS, IRON SHIP 
BUILDERS, BLACKSMITHS, FORGERS AND HELPERS, AFL-CIO-CLC, LODGE 
#275; RE INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE 
WORKERS 


Pre-hearing Vote - Practice and Procedure - Applicant failing to attend meeting with Labour 


247 


1206 


1511 
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Relations Officers - Applicant aware of meeting and given warning concerning non-atten- 
dance - Certification application dismissed 


S. CATRINI FISHERIES INC.; RE GREAT LAKES FISHERMEN AND ALLIED 
WORKERS WUNION Berccutiscrimcverstiun scree. stecenee edtacrosnedusieonsoeteetcettecstanessanees (Sept.) 1306 


Pre-hearing Vote - Practice and Procedure - Party requesting pre-hearing representation vote by 
mail must provide reasons - Board suggesting guidelines to determine question of the num- 
ber, location, and hours of operation of polls for vote of occasional teachers 


CITAW ABOARD OF EDUCATION, THEY RE'O°P.S) Tei ic. -scntecteperecscseteness (Dec.) 1748 


Ratification and Strike Votes - Duty of Fair Representation - Unfair Labour Practice - Employer 
soliciting employees to ratify memorandum of settlement - Union acquiescence in employ- 
er’s conduct - Whether collusion - Whether ratification vote conducted fairly - Whether 
prima facie case - Board commenting on potential consequence of remedy sought to set 
aside collective agreement and direct new ratification vote 


CARA OPERATIONS LIMITED AND HOTEL EMPLOYEES, RESTAURANT 
EMPLOYEES UNION, LOCAL 75 OF THE HOTEL EMPLOYEES, RESTAURANT 
EMPLOYEES INTERNATIONAL UNION A.F.L.-C.I.O. C.L.C. O.F.L.; RE 
EMPLOYEES OF CARA OPERATIONS LIMITED FLIGHT KITCHENS #1 AND #2 
SUNDA TOYS (eas. oh ect, eG eg op eo RT verre (Aug.) 1054 


Reconsideration - Accreditation - Evidence - Delay in seeking production of documents not fatal 
due to lack of formal discovery procedure - Application for reconsideration of decision that 
certificate of accreditation is final and conclusive for all purposes dismissed - Certificate not 
merely raising rebuttable presumption of bargaining rights 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
FRANK MICHELUCCI, ET AL.; RE SEAN O’RYAN, U.A., LOCAL 46, METRO- 
POLITAN PLUMBING CONTRACTORS ASSOCIATION, URBAN MECHANICAL 
COMTRACTORS LIMITED SET AL. sxy.cts ager ccaers mines. 355 otaaanns ecyronanrsteldnvadsildes’ (Oct.) 1358 


Reconsideration - Adjournment - Construction Industry Grievance - Board finding respondent 
violated collective agreement - Respondent asking for reconsideration and adjournment of 
reconsideration until jurisdictional dispute proceedings completed - Board declining to 
defer to jurisdictional dispute process at late stage in proceedings 


TEPERMAN AND SONS INC.; RE LABOURERS’ UNION, LOCAL 10839 ........ (Nov.) 1601 


Reconsideration - Bargaining Rights - Construction Industry - Whether certificate of accreditation 
and subsequent operation of province-wide bargaining provisions of Act had effect of bind- 
ing employer to current province-wide agreement 


JOHN HAYMAN & SONS COMPANY, LIMITED; RE TORONTO PRINTING 
PRESSMEN & ASSISTANTS’ UNION LOCAL 10, SUBORDINATE TO 
Gia ie Via nae 9A TnI A eis WA Me crit al th Bal Bs (Nov.) 1525 


Reconsideration - Bargaining Unit - Certification - Existence of part-time employees not disclosed 
to Board - Part-time employees swept into bargaining unit when unit defined in tag-end 
terms - Unit redefined on reconsideration 


RESCO CHEMICALS & COLOURS LTD.; RE TEAMSTERS CHEMICAL ENERGY 
& ALLIED WORKERS UNION, LOCAL 424; RE GROUP OF EMPLOYEES... (Sept.) 1301 


Reconsideration - Build-Up - Construction Industry - Employee - Whether “Thirty-thirty” rule 
and build-up principle applied in construction industry certification applications - Whether 
Board should order hearing 


COLIBRI CONSTRUCTION INC.; RE LABOURERS’ UNION, LOCAL 527...... (July) 931 


80 


Reconsideration - Certification - Employer not posting Board notice and not filing reply to con- 
struction certification application - Not entitled to seek reconsideration of certificates issued 
on grounds of lack of adequate notice to employees because of its own failure to post - 
Hearing convened to hear employee objections to certification 


BRANTCO CONSTRUCTION; RE LABOURERS UNION, LOCAL 1059........... (Jan.) 


Reconsideration - Certification - Practice and Procedure - Employer requesting Board reconsider 
its direction that employer provide copies of its employee lists to the union prior to the next 
hearing date - Whether labour relations officer need be present when union examines list 


METROPOLITAN SEPARATE SCHOOL BOARD; RE C.U.P.E.; RE O.P.S.E.U.; RE 
OE CT eo ee ee eee (Dec.) 


Reconsideration - Employee Reference - Security Guard - Individuals claiming to be guards and 
seeking exclusion from all employee collective agreement - Whether entitled to apply under 
section 106(2) - Prohibition against Board certifying unit including guards with other 
employees not preventing employer agreeing to such inclusion in collective agreement - 
Certificate spent once collective agreement signed - Reconsideration of certification denied 


SERVICE EMPLOYEES UNION, LOCAL 204; RE DAN THERRIAN ET AL.....(Jan.) 


Reconsideration - First Contract Arbitration - Interest Arbitration - Timeliness - Panel refusing to 
reconsider direction to settle first collective agreement made by original panel - Board fail- 
ing to comply with time limits in s. 40a(4) - Time limits directory only - Employer not 
appearing nor filing any documents - Board not bound to accept unwritten understanding as 
basis for contract terms - Agreement between union and related employer used as model 
for collective agreement 


NEPEAN ROOF TRUSS LTD.; RE CARPENTERS UNION, LOCAL 1030....... (Sept.) 


Reconsideration - Parties - Related Employer - Unfair Labour Practice - Whether Conrad Black 
and Hollinger Inc. should be added as respondents in s. 1(4) and 89 complaints - Earlier 
panel in Termarg denying addition - Whether Board will reconsider earlier decision - Board 
applying principle of res judicata - Whether those who actively control a corporate 
employer personally or vicariously liable - When Board will dismiss s.1(4) application 
before hearing respondent’s evidence 


MR. GROCER, WILLETT FOODS LIMITED, C.0.B. AS, DOMGROUP LTD., HOL- 
LINGER INC., CONRAD BLACK, ET AL.; RE R.W.D.S.U., LOCAL 414; RE TER- 
MARG FOOD SERVICES, LIMITED By Ale ee casera eecncee eae teat ee (Oct.) 


Reconsideration - Representation Vote - Union waiting until ballots counted before raising alle- 
gations of employer misconduct - Discussion of circumstances when Board will entertain 
untimely objection to representation vote - Applicant unable to show cause why Board 
should reconsider its decision to dismiss certification application 


KITCHENER BEVERAGES LIMITED; RE CANADIAN UNION OF UNITED 
BREWERY, FLOUR, CEREAL, SOFT DRINK WORKERS; RE GROUP OF 
EMPLOYEES 32) diccciteisssetecdituscsbacst te eta he ne, een ee (Sept.) 


Related Employer - Bargaining Unit - Pre-hearing Vote - Declaration of related employer unnec- 
essary - Articles of Amalgamation indicating the three respondents had amalgamated - Res- 
pondents each having a collective agreement with the incumbent union - Determination of 
voting constituencies for pre-hearing vote - Whether ballot boxes should be sealed 


PLASTICS CMP LIMITED; RE C.A.W.-CANADA; RE CEMENT, LIME, GYPSUM & 
ALLIED WORKERS, A DIVISION OF THE BOILERMAKERS UNION; RE 
KAWARTHA MOULDING LIMITED; RE PETERBOROUGH PLASTIC PAINTERS 
LIMITED 


1759 


152 


1287 


1364 


1234 


1761 
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Related Employer - Certification - Practice and Procedure - Parties to certification proceedings 
making joint request for related employer declaration - Affected employees entitled to 
notice and opportunity to be heard - Hearing unnecessary unless employees make state- 
ment of desire to make representations 


ST: JOSEPH’S HOME AND'ST. JOSEPH’S HOSPITAL; RE C.U.P.E............... (June) 880 


Related Employer - Charter of Rights and Freedoms - Constitutional Law - Whether related 
employer provision contrary to Charter - Whether Board having jurisdiction to deal with 
Charter argument where A.G.’s not given notice - Whether employers having standing to 
invoke Charter rights of employees 


F.D.V. CONSTRUCTION LIMITED ET AL; RE I.B.E.W., LOCAL 1687 .......... (May) 617 


Related Employer - Charter of Rights and Freedoms - Interference in Trade Unions - Sale of a 
Business - Unfair Labour Practice - Whether reverse onus in s. 89(5) contrary to presump- 
tion of innocence in Charter - Dominion store chain changing to Mr. Grocer franchise oper- 
ation - Character of business not changed to cause Board to terminate bargaining rights 
under s.63(5) - Difficulties in applying collective agreement not reason to terminate - 
Whether related employer declaration made - Decision to franchise not tainted - Hiring of 
employees without regard to seniority and recall rights in collective agreement unlawful 


RPKC HOLDING CORPORATION; RE RETAIL, WHOLESALE AND DEPART- 
MENT STORE UNION, LOCAL 414; RE DOMINION STORES LIMITED; RE WIL- 
CELT FOODS EIMITED Metticoratcrssvsrssscnccrtcesvessdoncstssssotuceecsvnesttehreseeraservents (June) 828 


Related Employer - Construction Industry - Purpose of s.1(4) discussed - Legal basis of bargain- 
ing rights in construction industry canvassed - Nature of work in construction industry lead- 
ing to finding of related employer 


FRANK PLASTINA INVESTMENTS LTD. AND SHERWOOD VILLAGE HOMES 
INC. C.0.B. AS GRAND VALLEY HOMES; RE LABOURERS’ UNION, 
To ATi 83, ir ly a vet oh haa cigs cde) So et i pul ta! toe tre rls (June) 720 


Related Employer - Duty to Bargain in Good Faith - Interference in Trade Unions - Remedies - 
Unfair Labour Practice - Nursing home contracting with outside agencies to perform house- 
keeping, laundry, maintenance, health care and nursing aide functions - Laying-off own 
employees - Whether unlawful - Whether home and outside agencies related employers - 
Whether bound by collective agreement - Whether control reserved by written contract rel- 
evant though not exercised - Reinstatement and back wages directed as remedy on related 
employer declaration - Failure to bargain with negotiating committee because of its compo- 
sition unlawful 


BRANTWOOD MANOR NURSING HOMES LIMITED, MED + EXPERTS INC., 
HALLMARK HOUSEKEEPING SERVICES INC. ET AL; RE C.U.P.E. ............ (Jan.) 9 


Related Employer - Evidence - Sale of a Business - Earlier panel directing respondent to produce 
evidence material to application - Witnesses called by respondent giving no direct evidence 
concerning formation of respondent - Hearsay evidence failing to comply with Board direc- 
tion - Further direction to tender evidence 


SOMERVILLE BELKIN INDUSTRIES LIMITED; RE CANADIAN PAPERWORK- 
ERSZUNION LOCALES S673 LIGAND i ere sree teee anes etme tenet reece ee eeemeecicess (Sept.) 1307 


Related Employer - Jurisdictional Dispute - Union seeking related employer declaration with 
respect to two divisions of same employer - Related employer provision not applicable 
where only one entity named - Involvement of more than one union or dispute between dif- 
ferent trades or crafts not pre-requisite to jurisdictional complaint under s. 91 


GENERAL MOTORS OF CANADA LIMITED; RE INTERNATIONAL UNION, 
UNITED PLANT GUARD WORKERS OF AMERICA AND ITS LOCAL 1971 .. (Feb.) 244 


82 


Related Employer - Parties - Reconsideration - Unfair Labour Practice - Whether Conrad Black 
and Hollinger Inc. should be added as respondents in s. 1(4) and 89 complaints - Earlier 
panel in Termarg denying addition - Whether Board will reconsider earlier decision - Board 
applying principle of res judicata - Whether those who actively control a corporate 
employer personally or vicariously liable - When Board will dismiss s.1(4) application 
before hearing respondent’s evidence 


MR. GROCER, WILLETT FOODS LIMITED, C.O.B. AS, DOMGROUP LTD., HOL- 
LINGER INC., CONRAD BLACK, ET AL.; RE R.W.D.S.U. LOCAL 414; RE TER- 
MARG FOOD)SERVICES EIMIMTE Dy BE itAiian meseosreectnerece itensenceeascsate (Oct.) 1364 


Related Employer - Practice and Procedure - Conditions for related employer finding clearly sat- 
isfied - Whether onus shifting to respondents to persuade Board not to exercise discretion - 
Delay, lack of erosion of work and circumstances of origin of bargaining rights causing 
Board not to exercise discretion 


CAPRICORN ACOUSTICS & DRYWALL LTD. AND J & J DRYWALL & PAINT- 

ING, A DIVISION OF SILVER CLOUD CONSTRUCTION LIMITED; RE UNITED 
BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 

LOCAL 1056 occ ee ee (Mar.) 308 


Remedies - Construction Industry - Duty to Bargain in Good Faith - Unfair Labour Practice - 
Pursuit of agreement other than provincial agreement breach of bargaining duty and s. 
146(2) - Provisions of union constitution no defence against requirements of Act - Board 
directing inclusion of appendix in agreement 


CANADIAN PNEUMATIC CONTROL CONTRACTORS ASSOCIATION; RE THE 
ONTARIO PIPE TRADES COUNCIL OF U.A. AND U.A. AND THE MECHANI- 
CAL, CONTRACTORS ASSOCIATION OF ONTARIO © ooo. 2.ssc.c5 sensu semsaansecrens (Feb.) 209 


Remedies - Damages - Unfair Labour Practice - Victim of unfair labour practice electing to take 
layoff rather than work as a helper for employer at 80 per cent of a mechanic’s rate - Layoff 
continuing three months - Whether failure to mitigate losses 


BECKETT ELEVATOR LIMITED; RE INTERNATIONAL UNION OF ELEVATOR 
CONSTRUCTORS, LOCALE 50 bi sieai stor asc .cctactoicusr sen ane oe cee apnea riesene aa: (Nov.) 1493 


Remedies - Discharge for Union Activity - Employee - Interference in Trade Unions - Unfair 
Labour Practice - Lay-off of union supporters and promotion of union opponents motivated 
by anti-union reasons - Captive audience meeting unlawful - Board considering probability 
of lay-off for business reasons in computing compensation - Directing posting and mailing 
of employee notice and permission for union to conduct employee meeting during work 
hours - Whether working foremen managerial or confidential 


K & U MANUFACTURING LIMITED; RE UNITED STEELWORKERS OF AMERI- 
CA; RE GROUP. OBB MBO VERS secu. dotsesee en ease eee eRe eens Ree (Jan.) ills) 


Remedies - Discharge for Union Activity - Unfair Labour Practice - Pattern of anti-union conduct 
aimed at union supporters - Unfair labour practice complaints settled but complainant har- 
assed and discharged a second time - Breach of ss. 64, 66 and two settlements which 
included a no reprisal clause - Remedies including reinstatement with full wages, posting, 
and order that employer provide copy of decision to all employees 


JACMORR MANUFACTURING LIMITED: RE ULE. C. Wreeecceaascaesness sneneees es (Dec.) 1709 


Remedies - Duty to Bargain in Good Faith - Interference in Trade Unions - Related Employer - 
Unfair Labour Practice - Nursing home contracting with outside agencies to perform house- 
keeping, laundry, maintenance, health care and nursing aide functions - Laying-off own 
employees - Whether unlawful - Whether home and outside agencies related employers - 
Whether bound by collective agreement - Whether control reserved by written contract rel- 


evant though not exercised - Reinstatement and back wages directed as remedy on related 
employer declaration - Failure to bargain with negotiating committee because of its compo- 
sition unlawful 


BRANTWOOD MANOR NURSING HOMES LIMITED, MED+EXPERTS INC., 
HALLMARK HOUSEKEEPING SERVICES INC. ET AL.; RE C.U.P.E. ........... (Jan.) 


Related Employer - Evidence - Sale of a Business - Earlier panel directing respondent to produce 
evidence material to application - Witnesses called by respondent giving no direct evidence 
concerning formation of respondent - Hearsay evidence failing to comply with Board direc- 
tion - Further direction to tender evidence 


SOMERVILLE BELKIN INDUSTRIES LIMITED; RE CANADIAN PAPERWORK- 
BRSSUNIONPLOCAESSONSITEAND Wild 2 erceessnrecctc. sscceccscs deuce acre sere enieseaan (Sept.) 


Related Employer - Jurisdictional Dispute - Union seeking related employer declaration with 
respect to two divisions of same employer - Related employer provision not applicable 
where only one entity named - Involvement of more than one union or dispute between dif- 
ferent trades or crafts not pre-requisite to jurisdictional complaint under s.91 


GENERAL MOTORS OF CANADA LIMITED; RE INTERNATIONAL UNION, 
UNITED PLANT GUARD WORKERS OF AMERICA AND ITS 
VOY OPN ES Teirp Dates area 0 ae ener urate ne RON Ee (Feb.) 


Related Employer - Parties - Reconsideration - Unfair Labour Practice - Whether Conrad Black 
and Hollinger Inc. should be added as respondents in s.1(4) and 89 complaints - Earlier 
panel in Termarg denying addition - Whether Board will reconsider earlier decision - Board 
applying principle of res judicata - Whether those who actively control a corporate 
employer personally or vicariously liable - When Board will dismiss s.1(4) application 
before hearing respondent’s evidence 


MR. GROCER, WILLETT FOODS LIMITED, C.O.B. AS, DOMGROUP LTD., HOL- 
LINGER INC., CONRAD BLACK, ET AL.; RE R.W.D.S.U., LOCAL 414; RE TER- 
MARG FOOD SERVICES VIMITED. ET AL iim. canoes teste asst ceetine te seniesice sacceteossn (Oct.) 


Related Employer - Practice and Procedure - Conditions for related employer finding clearly sat- 
isfied - Whether onus shifting to respondents to persuade Board not to exercise discretion - 
Delay, lack of erosion of work and circumstances of origin of bargaining rights causing 
Board not to exercise discretion 


CAPRICORN ACOUSTICS & DRYWALL LTD. AND J & J DRYWALL & PAINT- 
ING, A DIVISION OF SILVER CLOUD CONSTRUCTION LIMITED; RE UNITED 
BROTHERHOOD OF CARPENTERS AND JOINERS OF AMERICA, 

OCA Shree Mt niente LU et Glee oe eee cea een (Mar.) 


Related Employer - Sale of a Business - Application dismissed where no specific contract to 
acquire “‘key-man” services of an ongoing business - Key-man actually an employee in new 


company 
TWIN ELECTRIC AND ERMAC POWER & CONTROL LTD.; RE INTERNA- 
TIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 303 ........ (Sept.) 


Related Employer - Sale of a Business - Board considering whether related employer or sale pro- 
visions applying to groups of employees of companies subjected to reorganization 


SWINGLINE OF CANADA LTD. ET AL; RE UNITED STEELWORKERS OF 
AMIER 1G Allert os) cartels xe Danian sayy Ramet aia Leet. ot omen iat (May) 


Related Employer - Sale of a Business - Shifting of insulation bat business from unionized Mill- 
work to non-unionized R & R - Transfer of work indicating related employers but not sale 
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of a business - Board deciding not to exercise discretion to make a declaration that R & R 
bound by collective agreement between Millwork and union 


MILLWORK & BUILDING SUPPLIES LIMITED, R & R INSULATORS LIMITED; 
RE TEAMSTERS UNION, LOCAL 230, READY MIX BUILDING SUPPLY, 
EQ CAD wicehidiecssnssnexsdde toh deste Ringe ncsb dy HOD sna bade 2a mkU a. cteup eee aente pen camacer te eae as (Nov.) 


Related Employer - Unprofitable printing shop closed down - Whether newly incorporated enti- 


ties common employers - Board looking beyond legal ownership to find common control or 
direction - Absence of employees in unit not reason to refuse declaration 


McCOLLUM GRAPHICS INCORPORATED, O/A BAXTER PRESS ET AL; RE 
GRAPHIC COMMUNICATIONS INTERNATIONAL UNION, LOCAL 517....... (Jan.) 


Remedies - Change in Working Conditions - Duty to Bargain in Good Faith - Interference in 


Trade Unions - Unfair Labour Practice - Employer refusing to provide information or bar- 
gain about existing or proposed salaries - Whether bad faith bargaining - Whether unilateral 
implementation of salary adjustments freeze violation - Whether union by-passed in com- 
munications with employees - Whether insisting on employee authorization to release sal- 
ary information unlawful - Whether Board barring individual responsible for violations 
from participation in negotiations - Whether referring dispute to interest arbitration - Dam- 
ages awarded for breach of bargaining duty - Employer directed to provide copy of Board 
decision to each employee 


FORINTEK CANADA CORP. AND JACQUES CARETTE; RE PUBLIC SERVICE 
ALLIANCE OF CANADA®. tase. 10)4 <<.) eae ee ee ee (Apr.) 


Remedies - Construction Industry - Duty to Bargain in Good Faith - Unfair Labour Practice - 


Pursuit of agreement other than provincial agreement breach of bargaining duty and 
s.146(2) - Provisions of union constitution no defence against requirements of Act - Board 
directing inclusion of appendix in agreement 


CANADIAN PNEUMATIC CONTROL CONTRACTORS ASSOCIATION; RE THE 
ONTARIO PIPE TRADES COUNCIL OF U.A. AND U.A. AND THE MECHANI- 
CAL CONTRACTORS ASSOCIATION OF ONTARIO (ooo ooo oc sscsccecssoseeenees (Feb.) 


Remedies - Damages - Unfair Labour Practice - Victim of unfair labour practice electing to take 


layoff rather than work as a helper for employer at 80 per cent of a mechanic’s rate - Layoff 
continuing three months - Whether failure to mitigate losses 


BECKETT ELEVATOR LIMITED; RE INTERNATIONAL UNION OF ELEVATOR 
CONSTRUCTORS, LOCAL 50 i. scp.dunosuitauetnteciasti dae sees «see meenesemnate teenies eee (Nov.) 


Remedies - Discharge for Union Activity - Employee - Interference in Trade Unions - Unfair 


Labour Practice - Lay-off of union supporters and promotion of union opponents motivated 
by anti-union reasons - Captive audience meeting unlawful - Board considering probability 
of lay-off for business reasons in computing compensation - Directing posting and mailing 
of employee notice and permission for union to conduct employee meeting during work 
hours - Whether working foremen managerial or confidential 


K & U MANUFACTURING LIMITED; RE UNITED STEELWORKERS OF AMERI- 
CA; RE GROUP OF EMPEOYEES seg5-ssiees te oa eee eee ene eee (Jan.) 


Remedies - Discharge for Union Activity - Unfair Labour Practice - Pattern of anti-union conduct 


aimed at union supporters - Unfair labour practice complaints settled but complainant har- 
assed and discharged a second time - Breach of ss.64, 66 and two settlements which 
included a no reprisal clause - Remedies including reinstatement with full wages, posting, 
and order that employer provide copy of decision to all employees 


JACMORR: MANUFACTURING LIMITED? REUIE.C Wina-se ene eee (Dec.) 
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Remedies - Duty of Fair Representation - Unfair Labour Practice - Company refusing to accept 
complainant on job site following work stoppage - Failure to give complainant opportunity 
to explain role in work stoppage and to inform of decision not to process grievance constitu- 
ting a breach of duty - Failure to name employer in complaint - Board awarding damages 
for loss of opportunity to have grievance arbitrated 


RITROVATO, ANGELO; RE INTERNATIONAL UNION OF OPERATING ENGI- 
NEERS*L OC SIRTOS tee ete ee eee eh BOE oat! (Oct.) 


Remedies - Duty of Fair Representation - Unfair Labour Practice - Grievor discharged for 
alleged misappropriation of company property - Failure to investigate and communicate 
with grievor arbitrary conduct - Arbitration with jointly selected counsel directed - Tripar- 
tite board of arbitration inappropriate - Submission of grievance to sole arbitrator ordered 


ST. PIERRE, JEANNE; RE U.A.W., LOCAL 444 AND CHRYSLER CANADA 
jb) Bl Dh 3s ceriont ondaen ade co cosdadodoadn ahs ai ce aD aScdeRt arse dao nnereiniiden de noneemete armenccistric. tian one (June) 


Remedies - Duty of Fair Representation - Unfair Labour Practice - Union withdrawing complain- 
ant’s grievance on assumption that she turned down reasonable offer of settlement by 
employer - Whether duty to ascertain grievor’s version of events prior to acting against her 
interest - Reinstatement of arbitration of grievance ordered - Order not barring settlement 
by union in compliance with requirements of s. 68 


LIEBMAN, JEAN; RE YORK UNIVERSITY STAFF ASSOCIATION; RE YORK 
POISTN ER SEIN cay mete et es ae ns Boe ase aah eee a (June) 


Remedies - Duty to Bargain in Good Faith - Interference in Trade Unions - Related Employer - 
Unfair Labour Practice - Nursing home contracting with outside agencies to perform house- 
keeping, laundry, maintenance, health care and nursing aide functions - Laying-off own 
employees - Whether unlawful - Whether home and outside agencies related employers - 
Whether bound by collective agreement - Whether control reserved by written contract rel- 
evant though not exercised - Reinstatement and back wages directed as remedy on related 
employer declaration - Failure to bargain with negotiating committee because of its compo- 
sition unlawful 


BRANTWOOD MANOR NURSING HOMES LIMITED, MED+EXPERTS INC., 
HALLMARK HOUSEKEEPING SERVICES INC. ET AL.; RE C.U.P.E. ........... (Jan.) 


Remedies - Unfair Labour Practice - Prior decision finding bad faith bargaining by employer and 
directing that employees be provided 3 working days off with pay - Employer retroactively 
paying employees wages for 3 days they were on lay-off - Employer complying with Board 
order 


SPARTON OF CANADA LIMITED; RE U.A.W. AND ITS LOCAL 27.............. (Jan.) 


Representation Vote - Bargaining Unit - Certification - Termination - Incumbent union no longer 
wishing to represent unit - Whether mere existence of incumbent casting doubt on member- 
ship evidence - Board not exercising discretion to order representation vote when incum- 
bent union no longer interested in bargaining rights and when applicant has requisite level 
of membership - Whether application unopposed by incumbent should be considered as a 
fresh certification application - Whether existing unit still appropriate 


SUNNYBROOK FOODS LIMITED; RE U.F.C.W., LOCAL 1000A ..............00... (July) 


Representation Vote - Certification - Practice and Procedure - Board requiring filing of fresh 
Form 9 declaration when membership evidence transferred from one certification appli- 
cation to another - Failure to file Form 9 does not prevent Board acting on “‘appearance”’ 
created by applications for membership cards and receipts - Failure only fatal when appli- 
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cation comes on for hearing - Appropriateness of conducting mail ballot in occasional 
teachers’ constituency 


HALTON ROMAN CATHOLIC SEPARATE SCHOOL BOARD; RE ONTARIO 
CATHOLIC OCCASIONAL TEACHERS’ ASSOCIATION ...........0cccseceseeeeeseees (July) 


Representation Vote - Certification - Practice and Procedure - Form 9 signed “for” declarant by 


another individual - Whether acceptable - Proper Form 9 required to be filed at time Board 
determines membership support - Only appearance of support required to direct pre-hear- 
ing vote - Proper Form 9 can be filed after vote 


NORTHRIDGE PLASTICS LIMITED; RE CANADIAN BROTHERHOOD OF RAIL- 
WAY, BRANSPORT SaGENERAL WORKERS mrsccessnac sm siostsceecssentee toscenectent= (July) 


Representation Vote - Certification - Practice and Procedure - Individuals in voting constituency 


widely dispersed - Important that union able to communicate with voters - Employer 
directed to provide names and addresses to union and Board - York Board of Education 
principles followed 


SCARBOROUGH BOARD OF EDUCATION; RE ONTARIO PUBLIC SCHOOL 
TEACHERS) FEDERATION 2. aicnacnecctansit semen tatMetsine daa deen sas eee coome crear sees (Mar.) 


Representation Vote - Certification - Practice and Procedure - Parties to pre-hearing application 


agreeing to exclude “all those paid from other than operating funds” - Board questioning 
appropriateness of exclusion - Permitting persons to cast segregated ballots pending deter- 
mination of unit after vote 


OTTAWA, UNIVERSITY OF; RE CANADIAN UNION OF EDUCATIONAL 
WORKERS; RE THE ASSOCIATION OF PROFESSORS OF THE UNIVERSITY OF 


Representation Vote - Certification - Practice and Procedure - Request by applicant that name be 


amended on certification application from Textile Workers to Laundry and Linen Workers 
- Request granted but representation vote ordered despite fact that membership evidence 
over fifty-five percent - Board canvassing instances when discretion exercised under s. 7(2) 
to order vote 


GRUYICH SERVICES INC., A LIMITED PARTNERSHIP AND 656508 ONTARIO 
LIMITED; RE LAUNDRY AND LINEN DRIVERS AND INDUSTRIAL WORKERS 
UNION, LOCAL 847 AFFILIATED WITH THE INTERNATIONAL BROTHER- 
HOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND HELPERS OF 
AMERICA; RE 'GROUP'OF EMPLOYEES sce cccescetatas maces eee te eae (Aug.) 


Representation Vote - Certification - Pre-hearing vote ordered in a constituency of occasional 


teachers - Whether vote should be conducted by mail 


OTTAWA CATHOLIC SEPARATE SCHOOL BOARD; RE ONTARIO CATHOLIC 
OCCASIONAISTEACHERS: ASSOCIATION i Sete ae eee eee (July) 


Representation Vote - Charter of Rights and Freedoms - First Contract Arbitration - Termination 


- Application for declaration terminating bargaining rights and direction of settlement of 
first collective agreement by arbitration - Whether section 40a restricts freedom to contract 
- Whether section 7 of the Charter contravened - Whether time limits for termination appli- 
cations restrict freedom of association - Parties agreeing to representation vote 


EGAN VISUAL INC.; RE DANIEL BOWYER; RE UNITED BROTHERHOOD OF 
CARPENTERS AND JOINERS OF AMERICA, LOCAL 2679 ...........ccceeeeeeeenes (Aug.) 


Representation Vote - Reconsideration - Union waiting until ballots counted before raising alle- 


gations of employer misconduct - Discussion of circumstances when Board will entertain 
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untimely objection to representation vote - Applicant unable to show cause why Board 
should reconsider its decision to dismiss certification application 


KITCHENER BEVERAGES LIMITED; RE CANADIAN UNION OF UNITED 
BREWERY, FLOUR, CEREAL, SOFT DRINK WORKERS; RE GROUP OF 
EMPPOMEESS os ereteeir cx ootecensl-r aie cit eters ihe Ge Wade Mee (Sept.) 


Sale of a Business - Charter of Rights and Freedoms - Interference in Trade Unions - Related 
Employer - Unfair Labour Practice - Whether reverse onus in s.89(5) contrary to presump- 
tion of innocence in Charter - Dominion store chain changing to Mr. Grocer franchise oper- 
ation - Character of business not changed to cause Board to terminate bargaining rights 
under s.63(5) - Difficulties in applying collective agreement not reason to terminate - 
Whether related employer declaration made - Decision to franchise not tainted - Hiring of 
employees without regard to seniority and recall rights in collective agreement unlawful 


RPKC HOLDING CORPORATION; RE RETIAL, WHOLESALE AND DEPART- 
MENT STORE UNION, LOCAL 414; RE DOMINION STORES LIMITED; RE WIL- 
I ETIGEOO D Sele IMURE Dee ce hte kee ay Dale es norman (June) 


Sale of a Business - Collective Agreement - Duty of Fair Representation - Unfair Labour Practice 
- A & P purchasing Dominion warehousing operation - Integrating with own operation - 
Union agreeing to expand A & P agreement to include Dominion employees resulting in 
endtailing of seniority - Whether circumvention of statutory consequence of sale unlawful - 
Whether Dominion agreement terminated contrary to s.52 - Whether union representing 
both groups having conflict of interest - Whether process followed or terms of agreement 
accepted constituting unfair representation of Dominion employees 


GREAT ATLANTIC AND PACIFIC TEA COMPANY OF CANADA LIMITED, 
RETAIL, WHOLESALE & DEPARTMENT STORE UNION, LOCAL 414; RE JAMES 
MEIKLE ET AL; RE EDWARD JENNER AND JOHN YUILL; RE DOMINION 
STORES EIMIMED AND WT WOlLOTHERIFULES ie seeatsctenscsecsescatadesnaeciece es: (Apr.) 


Sale of a Business - Crown Transfer - Crown contracting out operation and maintenance of pro- 
vincial park - Whether transfer of undertaking or merely contract out of management func- 
tion - Board comparing scope of ‘‘transfer of undertaking” with “‘sale of business” - Finding 
transfer of undertaking 


MINISTRY OF NATURAL RESOURCES, DANIEL DOLAN, HENRY WILSON 
AND THE CROWN IN THE RIGHT OF ONTARIO AS REPRESENTED BY; RE 
OSPES SESE reer ee eee tres enon neue sencsicome noes demete ene ee aetes seeaeecaren dncuscee store (Mar.) 


Sale of a Business - Employer acquiring right to use former Safeway premises complete with fur- 
nishings, fixtures and inventory - Board canvassing decisions respecting transactions in 
retail food trade alleged to be sale of a business 


CANADA SAFEWAY LIMITED AND CURRENT RIVER FOODS LTD.; RE 
UEC W.. LOCAL 40): RE: GROUPOF EMPLOY BES iis cccsscwscscumenuustasiiendeinen (Nov.) 


Sale of a Business - Evidence - Related Employer - Earlier panel directing respondent to produce 
evidence material to application - Witnesses called by respondent giving no direct evidence 
concerning formation of respondent - Hearsay evidence failing to comply with Board direc- 
tion - Further direction to tender evidence 


SOMERVILLE BELKIN INDUSTRIES LIMITED; RE CANADIAN PAPERWORK- 
ERS’ UNIONS LOCALS 3673 WeANDIl2ieean, scsceenaccsosnies snes gosdseseatreecoeieses (Sept.) 


Sale of a Business - New Dominion stores converted to A & P stores - Whether prior decision that 
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scope clauses be restricted to street addresses should be followed - Whether purpose of s.63 
to preserve existing rights from possible future transactions 


NEW DOMINION STORES INC., THE GREAT ATLANTIC & PACIFIC COMPANY 
OF CANADA LIMITED; RE U.F.C.W., LOCAL 175 AND 633; RE R.W.D.S.U., 
LOGCAISS 282 RE: RAW: D'S UG LOGAL 41ae ne cudescsce sacstastasetiandeeccsses ats (Oct.) 


Sale of a Business - Practice and Procedure - Union seeking intervener status having no direct 
interest in proceeding - Possibility that Board decision may be relied on in future proceed- 
ing not sufficient to grant intervener status - New Dominion Store converted into A & P 
Store through corporate re-organization - Whether sale - Whether intermingling as would 
cause Board to void New Dominion’s agreement and direct vote - Board redefining like 
unit to resolve apparent conflict between two agreements 


NEW DOMINION STORES INC., GREAT ATLANTIC & PACIFIC COMPANY OF 
CANADA LIMITED; RE U.F.C.W. LOCAL 175 AND 633; RE U.F.C.W., LOCAL 
206; REUNITED STEELWORKERS OF AMERICA Gries co- cs weteauers.anteecenee sects (Apr.) 


Sale of a Business - Related Employer - Application dismissed where no specific contract to 
acquire “key-man” services of an ongoing business - Key-man actually an employee in new 


company 
TWIN ELECTRIC AND ERMAC POWER & CONTROL LTD.; RE INTERNA- 
TIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 303 ........ (Sept.) 


Sale of Business - Related Employer - Board considering whether related employer or sale provi- 
sions applying to groups of employees of companies subjected to reorganization 


SWINGLINE OF CANADA LTD. ET AL; RE UNITED STEELWORKERS OF 
AMERICAS 4 (cchidoectel ean ceed Re a ee) ee (May) 


Sale of a Business - Related Employer - Shifting of insulation bat business from unionized Mill- 
work to non-unionized R & R - Transfer of work indicating related employer but not sale of 
a business - Board deciding not to exercise discretion to make a declaration that R & R 
bound by collective agreement between Millwork and union 


MILLWORK & BUILDING SUPPLIES LIMITED, R & R INSULATORS LIMITED; 
RE TEAMSTERS UNION, LOCAL 230, READY MIX BUILDING SUPPLY, 
ED AL shissstinsins es Batheatentciacadcauscacatasuunettaenteotonmecndeet aa teeters tose tcere rier ate (Nov.) 


Sale of a Business - Sale of inactive shelf company not constituting transfer of a business - Board 
discussing purpose of s.63 


LEBOVIC ENTERPRISES LTD., NORCLIFF HOMES LIMITED, WEST HILL 
DEVELOPMENT COMPANY LIMITED AND WEST HILL HOMES; RE LABOUR- 
ERS’ UNION, LOCAL 183) -g.c0:.cscs, cisscnussssscs dee ee eee (Oct.) 


Sale of a Business - Three Safeway stores closed - Subsequent purchase of three closed stores 
together with twenty-two operational stores - Purchase of closed stores separate transaction 
- No inventory, employees or customers transferred - Transfer of asset and not sale of busi- 
ness 


CANADA SAFEWAY LIMITED AND THE OSHAWA FOODS DIVISION OF THE 
OSHAWA GROUP LIMITED; RE U.F.C.W. LOCAL 206 AND LOCAL 486...... (Mar.) 


Sale of a Business - Unfair Labour Practice - “Taking back” by respondent project owner of man- 
agement operations previously contracted out - Respondent hiring back administrative staff 
and other former employees of subcontractor - Whether sale of part of subcontractor’s busi- 
ness - Whether anti-union animus relevant to a determination under s.63 - Unfair labour 
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practice complaint dismissed - Union not having shown anti-union motive behind respon- 
dent company’s move 


TORONTO COLLEGE STREET CENTRE LIMITED; RE INTERNATIONAL 
UNION'OF OPERATING ENGINEERS, LOCAL 7960. ooe.ceonscsvctoscsnescasecovesan ss (June) 913 


Sale of a Business - Unprofitable Safeway grocery store closing down - Family-owned business 
already operating grocery stores obtaining sub-lease of premises and purchasing equipment 
and fixtures - Opening ethnic oriented grocery store after hiatus of over five months - 
Acquisition of assets and facilities and not sale 


SUPER: TOPS HOLDINGS ING; RE.U.F.C.W. LOCAL 206%... oti enaseecsccesseet (Jan.) 168 


School Boards and Teachers Collective Negotiations Act - Duty of Fair Representation - Labour 
Relations Act not applicable to teachers - Unfair representation complaint by teacher dis- 
missed without hearing 


JOHNSONMKREN G REOiS S51. Fn cre eisaaaes se dteteiadesiie coedenyastuaeermaclenatamea nena (Jan.) 113 


Sector Determination - Adjournment - Construction Industry Grievance - Jurisdictional Dispute - 
Practice and Procedure - Whether Board should proceed with sector determination or defer 
to mediation efforts of Industrial Inquiry Commissioner 


WEST YORK CONSTRUCTION LTD.; RE CARPENTERS’ DISTRICT COUNCIL OF 
TORONTO AND VICINITY, ON BEHALF OF LOCALS 27 AND 1304, CARPEN- 

TERS’ UNION; RE METROPOLITAN TORONTO APARTMENT BUILDERS’ 
ASSOCIATION; RE LABOURERS’ UNION, LOCAL 183; RE THE ONTARIO 

FORM WORK ASSOCIATION; RE THE FORM WORK COUNCIL OF 

ON EUG) oe ies 1 Ne ae RE tr RR ye A tenes Ne RUE (Nov.) 1610 


Security Guard - Employee Reference - Reconsideration - Individuals claiming to be guards and 
seeking exclusion from all employee collective agreement - Whether entitled to apply under 
section 106(2) - Prohibition against Board certifying unit including guards with other 
employees not preventing employer agreeing to such inclusion in collective agreement - 
Certificate spent once collective agreement signed - Reconsideration of certification denied 


SERVICE EMPLOYEES UNION, LOCAL 204; RE DAN THERRIAN ET AL.....(Jan.) 152 


Settlement - Certification - Settlement concerning status of disputed individuals not signed by 
objecting employees who had intervener status - Fact that objecting employees not exam- 
ined by Labour Relations Officer not rendering settlement void - Final certificate revoked 
pending Officer meeting with employees 


WINCHESTER DISTRICT MEMORIAL HOSPITAL; RE O.N.A.; RE GROUP OF 
PE OVE See tt ha, oie eee eR ha. aik dy etd Oe (Sept.) 1323 


Settlement - Duty of Fair Representation - Unfair Labour Practice - Terminated employee rein- 
stated prior to arbitration through settlement - Settlement waived right of employee to 
grieve final termination - Whether employee estopped from raising legality or reasonable- 
ness of settlement - Board finding that settlement itself not illegal or unreasonable so as to 
constitute arbitrary, discriminatory or bad faith conduct on part of union 


DURAN, UNAL; RE ONTARIO HYDRO EMPLOYEES UNION, C.U.P.E. LOCAL 
OULRE ONTARIO DRO teen os eee ee ee (Aug.) 1068 


Settlement - Practice and Procedure - Unfair Labour Practice - Prior complaint settled - Evidence 
on settled employer conduct allowed in subsequent complaint for limited purpose of show- 


90 


ing pattern of conduct - Whether employer required to provide reasons for discharge in 
reply in order to defend discharge at hearing 


MAPLEHURST HOSPITAL LIMITED; RE C.L.A.C.; RE GROUP OF 
EMPLOYEES not sec Raa ee RE Ek eS (Feb.) 247 


Settlement - Termination - Two agreements signed by applicant, union and employer requiring 
represenation vote and extending collective agreement - Whether applicant permitted to 
resile from agreements - Whether company exerted undue pressure - Board refusing to void 
or not give effect to agreements - Representation vote ordered - Whether costs awarded 


OMSTEAD FOODS LIMITED; RE ROGER SIMPSON; RE TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS UNION NO 880............00cceeeeeee (Aug.) 1120 


Strike - Charter of Rights and Freedoms - Duty to Bargain in Good Faith - Interference in Trade 
Unions - Unfair Labour Practice - Employer taking position in bargaining that striking 
employees would only be recalled to work in order of seniority as vacancies arose - Employ- 
er’s preference for maintaining strike replacements discriminating against striking employ- 
ees - Violation of ss. 15, 64 and 66 - Employer having right to raise objection to reverse 
onus provision in Act as being contrary to s.15 of Charter - Distinction in reverse onus pro- 
vision between employers and individuals who are not employers not contrary to s.15 of 


Charter 
SHAW-ALMEX INDUSTRIES LIMITED; RE UNITED STEELWORKERS OF 
AMERICASRE GROURIOBEMBEOMEE Sareea creer teeter eee eeceeee (Dec.) 1800 


Strike - Charter of Rights and Freedoms - Picketing - Union members refusing to cross picket line 
at Toronto Transit Commission job site - Whether Transit Labour Disputes Act violates 
s.2(d) of Charter - Constitutional challenge not entertained in absence of notice to Attor- 
ney General - Whether Board has jurisdiction to entertain s.89 complaint for alleged viola- 
tion of Transit Labour Disputes Act 


DOMINION PAVING LIMITED; RE LABOURERS’ UNION, LOCAL 183 AND 
INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 793 AND 
AMALGAMATED TRANSIT UNION, LOCAL 113 AND MICHAEL REILLY 

ET AL ip. aah os eth cde kaa Cn a renee ee ee (July) 946 


Strike - Construction Industry - Practice and Procedure - Application under s.135 claiming indi- 
vidual bargaining violated s.131 - Not properly filed under s. 135 - Single Vice-Chairman 
not having jurisdiction to hear 


METROPOLITAN PLUMBING AND HEATING CONTRACTORS ASSOCIATION, 
A DIVISION OF THE MECHANICAL CONTRACTORS ASSOCIATION TORONTO; 
RE SEAN O’RYAN AND U.A., LOCAL 46 AND URBAN MECHANICAL CON- 
TRACTORS LIMITED ET AL, ccccics secp2e santas nance ce steer see een Cee eee eee (June) 787 


Strike - Definition of “strike” in Ontario - Board reviewing remedies available to employers 
where unlawful strike occurs 


MONARCH FINE FOODS COMPANY LIMITED; RE MILK AND BREAD DRIV- 
ERS, DAIRY EMPLOYEES, CATERERS AND ALLIED EMPLOYEES, LOCAL 647, 
RANDY; DOVER ET Al oeoo ccc, ccc rates an ee ceea wastne man meee ee acannon teats (May) 661 


Strike - Health and Safety - Lock-out - City sanitation workers collectively refusing to wear safety 
vests - Work stoppage continuing for several days - Employee conduct constituting strike 
rather than bona fide refusal to work because of safety concerns - No remedial direction 
other than declaration of unlawful strike 


TORONTO, THE CORPORATION OF THE CITY OF; RE TORONTO CIVIC 
EMPLOYEES UNION, LOCAL NO. 43, C.U.P.E.; RE JOHN MCLENNAN, 
ET A Lisp ccs cesdnion sete Bivag hai alles tee ta atch cee ev te eu (Dec.) 1834 


Strike - Lock-out - Employer eliminating extended shifts to circumvent economic burden resulting 
from interest arbitration award unless union prepared to waive benefit in award - No loss of 
hours or pay for employees - No “suspension of work” within meaning of lockout definition 
- Whether employee responses to shift elimination constituting ‘‘strike”’ 


OTTAWA CIVIC HOSPITAL; RE DONNA HICKS, PRESIDENT, LOCAL 90 AND 
CIN EA Boas sce vetes See mec ace ec tea atns tebe s deeds que Oana resem ete eee Menara one The (June) 


Termination - Abandonment - Expired collective agreement containing automatic renewal clause 
- Union failing to give notice for renewal - Whether bargaining rights terminated - Union 
disorganized and in disarray - Whether bargaining rights abandoned 


PINKERTON’S OF CANADA LIMITED; RE CANADIAN GUARDS ASSOCIA- 
TLONSLOGCA IMIG ee Laematen Tees ABIES, ALAC A UC INE ar ae (June) 


Termination - Adjournment - Evidence - Petition - Collector of petition signatures unable to 
attend hearing due to employer denying time off - Applicants producing note from collector 
indicating that signatures on petition voluntary - Note rejected as hearsay evidence - Appli- 
cants having obligation to ensure attendance of witnesses at hearing by issuing summons - 
Adjournment denied 


PIONEER YOUTH SERVICES LTD.; RE LYSE LEBRUN, SAMUEL (DAVID) 
WATSON; RE LONDON AND DISTRICT SERVICE WORKERS’ UNION LOCAL 
220, SERVICE EMPLOYEES INTERNATIONAL.UNION oii lcvccccntetaedveocss (Oct.) 


Termination - Adjournment - Practice and Procedure - Several s.89 complaints pending before 
Board - Board declining to postpone consideration of timely termination application pend- 
ing disposition of earlier complaints - Whether a prior defective statement of desire will 
taint one subsequently filed 


NEPEAN ROOF TRUSS LTD; RE FLOYED RYAN DESCHAMPS; RE CARPEN- 
TERSHUNIONSLOCALOS0) ese ne a A BAO (Sept.) 


Termination - Bargaining Rights - Employee - Applicant not at work on application date and not 
an employee - No status to bring termination application 


SMALE BROS. COMPANY LIMITED; RE MICHAEL VANLANDEGHEM; RE 
WABOURERSAUNIONS EO CATMO3 Oran coe eataeescce tee chicetancaddoce cnn. <troacs (July) 


Termination - Bargaining Unit - Certification - Representative Vote - Incumbent union no longer 
wishing to represent unit - Whether mere existence of incumbent casting doubt on member- 
ship evidence - Board not exercising discretion to order representation vote when incum- 
bent union no longer interested in bargaining rights and when applicant has requisite level 
of membership - Whether application unopposed by incumbent should be considered as a 
fresh certification application - Whether existing unit still appropriate 


SUNNYBROOK FOODS LIMITED; RE U.F.C.W., LOCAL 1000A .................4. (July) 


Termination - Bargaining Unit - Construction Industry - No collective agreement covering non- 
ICI projects and no work performed by employees in ICI sector - Whether applicants can 
seek termination of bargaining rights for both the ICI and non-ICI sectors - Whether 
employees working in only one unit can terminate bargaining rights in other one - Effect of 
statutory scheme imposing province-wide bargaining in ICI sector 


FRED JANTZ MASONRY CONSTRUCTION COMPANY LIMITED; RE MICHAEL 
C. SZABO ET AL.; RE ONTARIO PROVINCIAL CONFERENCE OF THE INTER- 
NATIONAL UNION OF BRICKLAYERS AND ALLIED CRAFTSMEN AND THE 
INTERNATIONAL UNION OF BRICKLAYERS AND ALLIED CRAFTSMEN, 
LOCAL 230 0 ue Se eS HEGRE SOI atlas as 1 (Aug.) 


Termination - Charter of Rights and Freedoms - First Contract Arbitration - Representative Vote 
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- Application for declaration terminating bargaining rights and direction of settlement of 
first collective agreement by arbitration - Whether section 40a restricts freedom to contract 
- Whether section 7 of the Charter contravened - Whether time limits for termination appli- 
cations restrict freedom of association - Parties agreeing to representation vote 


EGAN VISUAL INC.; RE DANIEL BOWYER; RE UNITED BROTHERHOOD OF 
CARPENTERS AND JOINERS OF AMERICA, LOCAL 2679 ..........::.ccseeeeeeees (Aug.) 1075 


Termination - Collective Agreement - Timeliness - Collective agreement ratified but not signed 
formally by union due to discovery of typographical errors - Whether collective agreement 
in existence to bar termination application 


SEARS CANADA INC., RE EMPLOYEES OF SEARS CANADA INC. (PETERBOR- 
OUGH); RE RETAIL, WHOLESALE & DEPARTMENT STORE UNION ........ (Aug.) 1159 


Termination - Constitutional Law - Practice and Procedure - Certification for employees of 
employer engaged in truck hauling business obtained by waiver of hearing - Constitutional 
issue not raised or considered at certification - Board faced with termination application 
finding employer within federal jurisdiction - No jurisdiction to entertain termination appli- 
cation - Reconsideration application appropriate means to raise constitutionality of certifi- 
cates issued 


BILL THOMPSON TRANSPORT LIMITED; RE ALLAN BERDAN ET AL; RE 
CANADIAN BROTHERHOOD RAILWAY, TRANSPORT AND GENERAL 
WORKERS (io fon aide cectie docesea tn sveitnlsmattcnemaletiseieerstetaiotleleceiciele slots Neretieeranies weenie (Jan.) 2 


Termination - Construction Industry - Timeliness - Conflict between construction industry and 
general termination provisions - Whether time limits relating to conciliation and one year 
shelter period applicable to construction industry - Sections 57 and 61 modified by six- 
month period in section 123 


INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 793; RE ALAN 
GAGNON ss dedeoaid bos teehee volatc Ris deena tee ny ee eee ene (Aug.) 1097 


Termination - First Contract Arbitration - Employer conduct, including separation of union sup- 
porters and non-supporters, tainting termination petition - Second termination petition 
tainted by circumstances surrounding the first - Small inexperienced employer failing to 
make expeditious efforts to conclude a collective agreement - Board directing settlement of 
first collective agreement by arbitration 


MANSOUR ROCKBOLTING LIMITED AND MANSOUR MINING EQUIPMENT 
SUPPLY AND REPAIR INC.; RE MICHEL LEBLANC; RE SUDBURY MINE MILL 
& SMELTER: WORKERS UNION LOCAL 598%. fi vssaac. sonesaseceoateqeetines cottnreeoeet (Oct.) 1346 


Termination - First Contract Arbitration - Termination application filed prior to s.40a becoming 
law - Whether s.40a to be interpreted so as to deprive employees of pre-existing legal rights 
- Whether union’s failure to file reply fatal to challenge of termination application - Board 
hearing all evidence relating to both termination and first contract applications before 
deciding which to grant 


EGAN VISUAL INC.; RE DANIEL BOWYER; RE UNITED BROTHERHOOD OF 
CARPENTERS AND JOINERS OF AMERICA, LOCAL 2679 ..............:seseeeeeee (Aug.) 1071 


Termination - Petition - Applicant collecting separate petitions from each of 44 employees - 
Arranging and copying 44 sheets into single document and mailing originals to union - 
Board accepting single document filed where union not refuting existence of 44 separate 
petitions 


YONGE-EGLINTON CENTRE MANAGEMENT SERVICES; RE BERYL WATTS; 
RE CANADIAN UNION OF OPERATING ENGINEERS & GENERAL WORKERS 
UNION; LOCAL A01 ut, ceuanlitieckesten er ee el a ee (Jan.) 185 


Termination - Petition - Evidence led as to circulation and delivery of petition to Board - No evi- 
dence about origination and preparation - Petition rejected 


DYNASTY INN, 629809 ONTARIO LIMITED C.O.B. AS,; RE DOUG CHASE; RE 
HOTEL AND RESTAURANT EMPLOYEES AND BARTENDERS INTERNA- 
TIONAL UNION, LOCAL 280, BEVERAGE DISPENSERS UNION ................ (Mar.) 


Termination - Petition - Owner’s wife part-time employee - Speaking at employees’ meeting and 
signing petition - Wife’s involvement suggesting management interest in petition - Reason- 
able fear of employees that management would know identity of those not signing - Board 
rejecting petition as involuntary 


GARDINER’S SUPERMARKET LIMITED; RE SERVICE EMPLOYEES UNION, 
POC AIMIGS: RE OLGA ORK cine tissue choses sont syes te sanioas nape eicustavauhe code awewnaees (June) 


Termination - Petition - Petition circulated by friend of member of management - Whether 
employee perception that petition will be disclosed to management - Whether existence of 
employee dissatisfaction with union relevant 


DOMUS BUILDING CLEANING CO. LTD.; RE THERESE LAFRAMBOISE AND 
YOLANDE PICHETTE; RE SERVICE EMPLOYEES UNION, LOCAL 219...... (Mar.) 


Termination - Petition - Practice and Procedure - Evidence before Board that termination peti- 
tion not voluntary - Inquiry into voluntariness of counter-petition rendered irrelevant - Ter- 
mination application dismissed 


CANADIAN PACIFIC HOTELS LIMITED (RED OAK INN); RE MIKE TALES ET 
AL; RE HOTEL, RESTAURANT AND CAFETERIA EMPLOYEES UNION, LOCAL 
PORE GROUROPEMPEO YEES Mic scaei et aiodagesdsteseudacveusbascsesaoarase pesteneess (Feb.) 


Termination - Petition - Signatures on petition consisting of first or last names only - Whether 
Rule 73 requiring signatures in full - Whether incomplete signatures indicating employees 
did not know what they were doing 


FERN BRAND WAXES LIMITED; RE THE EMPLOYEES OF FERN BRAND 
WAXES LTD.; RE INTERNATIONAL UNION OF ALLIED NOVELTY AND PROD- 
WCTION WORKERS VOCAL 905 ia. cscceuseves serene ee soae was are ase cou sane cases «osapeieds (Oct.) 


Termination - Petition - Whether events taking place months prior to actual origination and circu- 
lation of petition relevant to issue of voluntariness - Employer conduct not tainting petition 


BELLEVILLE PLAZA; RE CRAIG SCURR; RE SERVICE EMPLOYEES UNION, 
DOCAL 183° RE GROUP OF EMPLOYEES wa cyeesnee stots: fo ee: & wer cee cease (Sept.) 


Termination - Practice and Procedure - Only one employee need exist to file termination appli- 
cation - Challenge to list untimely - Representation vote directed 


CITY PLUMBING (KITCHENER) LIMITED; RE RICHARD GRANDY; RE ONTARIO 
PIPE; TRADES COUNCIV OF THE AT VOCAL 527 Cika..5-c cscs sass cescasoaset ates (Sept.) 


Termination - Settlement - Two agreements signed by applicant, union and employer requiring 
representation vote and extending collective agreement - Whether applicant permitted to 
resile from agreements - Whether company exerted undue pressure - Board refusing to void 
or not give effect to agreements - Representation vote ordered - Whether costs awarded 


OMSTEAD FOODS LIMITED; RE ROGER SIMPSON; RE TEAMSTERS, CHAUF- 
FEURS, WAREHOUSEMEN AND HELPERS UNION NO. 880............0.0ec0eee (Aug.) 


Termination - Timeliness - Collective agreement having term of less than one year - Section 52(1) 


93 


326 


726 


319 


204 


1335 


1179 


1206 


1120 


94 


extending date of operation - Termination application not filed within last two months of 
term - Application dismissed as untimely 


BOUCHER’S AMHERSTVIEW SUPERMARKET; RE CINDY GALLAGHER; RE 
U.E.CWwi(LOCAL 175)... Se a ee re eee (Nov.) 


Termination - Timeliness - Union certified following three-way vote - Union immediately bound 
by provincial collective agreement - Termination application filed nine days later during 
open period of provincial collective agreement - Board exercising its discretion under sec- 
tion 103(2)(i) to refuse application 


R.L.D. ELECTRIC, 618830 ONTARIO LTD. C.O.B. AS; RE PETER KUNKEL; RE 
L.B.E. Wi LOCAL 353 c..cucris. cere ete ee, ec eee eran ree (Aug.) 


Timeliness- Arbitration - Construction Industry Grievance - Practice and Procedure - Grievor 
claiming retroactive room-and-board allowance - Grievance launched with considerable 
delay - Board applying equitable doctrine of laches - Grievance dismissed 


ONTARIO HYDRO - DARLINGTON G.S. AND THE ELECTRICAL POWER SYS- 
TEMS CONSTRUCTION ASSOCIATION; RE ONTARIO ALLIED CONSTRUCTION 
TRADES COUNCIL AND LLU NA LOCA SO; ee ee (July) 


Timeliness- Collective Agreement - Termination - Collective agreement ratified but not signed 
formally by union due to discovery of typographical errors - Whether collective agreement 
in existence to bar termination application 


SEARS CANADA INC.; RE EMPLOYEES OF SEARS CANADA INC. (PETERBOR- 
OUGH); RE RETAIL, WHOLESALE & DEPARTMENT STORE UNION......... (Aug.) 


Timeliness - Construction Industry - Termination - Conflict between construction industry and 
general termination provisions - Whether time limits relating to conciliation and one year 
shelter period applicable to construction industry - Sections 57 and 61 modified by six- 
month period in section 123 


INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 793; RE ALAN 
GAGNON Sscscnigedotise, deka pees ce attain ane Santee Snecma saceecee Meee Ree RE Mame cate (Aug.) 


Timeliness - First Contract Arbitration - Interest Arbitration - Reconsideration - Panel refusing to 
reconsider direction to settle first collective agreement made by original panel - Board fail- 
ing to comply with time limits in s.40a(4) - Time limits directory only - Employer not 
appearing nor filing any documents - Board not bound to accept unwritten understanding as 
basis for contract terms - Agreement between union and related employer used as model 
for collective agreement 


NEPEAN ROOF TRUSS LTD.; RE CARPENTERS UNION, LOCAL 1030....... (Sept.) 


Timeliness - Termination - Collective agreement having term of less than one year - Section 52(1) 
extending date of operation - Termination application not filed within last two months of 
term - Application dismissed as untimely 


BOUCHER’S AMHERSTVIEW SUPERMARKET; RE CINDY GALLAGHER; RE 
U.F.C. Ws (LOCAL 175) Sy ne tee eee eg es ee (Nov.) 


Timeliness - Termination - Union certified following three-way vote - Union immediately bound 
by provincial collective agreement - Termination application filed nine days later during 
open period of provincial collective agreement - Board exercising its discretion under sec- 
tion 103(2)(i) to refuse application 


R.L.D. ELECTRIC, 618830 ONTARIO LTD. C.O.B. AS; RE PETER KUNKEL; RE 
1.B.E{W-2LOCAL 353.6 4) en ee ee eee (Aug.) 


Trade Union - Certification - Trade Union Status - Whether principals exercising managerial 
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functions - Whether admission of persons exercising managerial functions depriving union 
of status - Whether occasional teachers eligible to become members - Whether sexual dis- 
crimination precluding certification - Whether Ontario Public Service School Teachers’ 
Federation having trade union status 


WINDSOR, THE BOARD OF EDUCATION FOR THE CITY; RE ONTARIO PUB- 
LIC SCHOOL TEACHERS’ FEDERATION iitsi.canssc.cedetesebccivs see decltdecocecestes (Mar.) 


Trade Union - Trade Union Status - Steps for formation of union not taken at single meeting but 
at separate meetings on different dates - Procedure not defective - Whether initially faulty 
procedure can be corrected by subsequent steps - Whether constitution discriminatory - 
Whether applicant having viable presence in Ontario 


DUSTBANE ENTERPRISES LIMITED (DUSTBANE PRODUCTS LIMITED); RE 
FRATERNITE INTER-PROVINCIALE DES OUVRIERS EN ELECTRICITE 
(ELPOvE )°RE GROUP OF EMPLOYEES <.s-.ces..-ssscscoe-cstachasssesteceetooesvisaans (May) 


Trade Union Status - Certification - Detailed analysis of steps taken to form a union - Union con- 
stitution permitting vessel owners to join union - Trade union need not be composed exclu- 
sively of employees - Applicant found to be trade union within meaning of s. 1(1)(p) 


ETNA FOODS OF WINDSOR LIMITED; RE GREAT LAKES FISHERMEN AND 
ALLIED WORKERS’ UNION; RE KINGVILLE FISHERMEN’S COMPANY LTD.; 
RE U.F.C.W.; RE LAKE ERIE FOODS INC.; RE GROUP OF EMPLOYEES; RE 
NORTHSHORE FISHER YING. G, Juss. sadcsestar coe loads datnaweaaiserden aveaeaseecSataees (June) 


Trade Union Status - Certification - Membership Evidence - Employees endorsing motion confi- 
rming constitution of association - Motion confirming membership only for those employees 
who supported motion and who had previously applied for membership - Applicant filing 
documents subsequent to terminal date on behalf of employees confirming membership - 
Documents not given any weight because signed subsequent to terminal date 


VME EQUIPMENT OF CANADA LTD.; RE EMPLOYEES’ ASSOCIATION OF 
EOC UALS) (V2 OM BE One, ool Sener Raunt aeRO MUMMNRE, RAUEL SD) S501 2 SLE (Oct.) 


Trade Union Status - Certification - Trade Union - Whether principals exercising managerial 
functions - Whether admission of persons exercising managerial functions depriving union 
of status - Whether occasional teachers eligible to become members - Whether sexual dis- 
crimination precluding certification - Whether Ontario Public School Teachers’ Federation 
having trade union status 


WINDSOR, THE BOARD OF EDUCATION FOR THE CITY OF; RE ONTARIO 
PUBLIE SCHOOL TEACHERS? FEDERATION fc s.c-nstetsascceeeescaedssee ie isenes (Mar.) 


Trade Union Status - Certification - Union Successor Status - Whether merger of two interna- 
tional unions causing local to lose its status as a trade union - Applicant not entitled to pre- 
sumption of status unless name identical with name used in previous proceeding - Use of 
name other than legal name not fatal to proof of status 


HARTLEY GIBSON COMPANY LIMITED; RE TORONTO PRINTING PRESSMEN 
& ASSISTANTS’ UNION LOCAL 10, SUBORDINATE TO G.C.I.U................. (Nov.) 


Trade Union Status - Trade Union - Steps for formation of union not taken at single meeting but 
at separate meetings on different dates - Procedure not defective - Whether initially faulty 
procedure can be corrected by subsequent steps - Whether constitution discriminatory - 
Whether applicant having viable presence in Ontario 


DUSTBANE ENTERPRISES LIMITED (DUSTBANE PRODUCTS LIMITED); RE 
FRATERNITE INTER-PROVINCIALE DES OUVRIERS EN ELECTRICITE 
(E1.PLOE.); RE. GROUP,OR EMPLOYEES 10 ores. pecc-sceasseite- cites Ao eeonstend (May) 
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Unfair Labour Practice - Adjournment - Practice and Procedure - Complaint relating to bargain- 
ing between employer and union - Employees only incidentally affected - Employees not 
entitled to notice - Request for adjournment to facilitate notice refused 


MARKS LUMBER LTD.; RE INTERNATIONAL WOODWORKERS OF 
AMERICA 28 S404), Ac. Se Oe ee ee CA ee (July) 


Unfair Labour Practice - Arbitration - Collective Agreement - Practice and Procedure- Foremen 
performing bargaining unit work - Union arguing violation of s.50 of the Act - Whether 
matter proper for Board consideration - Board finding matter to be one of contract appli- 
cation and interpretation classically dealt with by arbitrators - Board deferring matter to 
arbitration 


LLOYD-TRUAX LIMITED WINGHAM; RE CARPENTERS UNION, 
LOCAI?30540. 8.0. Oy, ea, Sh ea ee ee ee (July) 


Unfair Labour Practice - Arbitration - Interference in Trade Unions - Practice and Procedure - 
Union requesting copies of master plan provided by collective agreement - Employer refus- 
ing copies but permitting review of copy in company downtown office - Constituting inter- 
ference - Not deferring to arbitration 


FORD GLASS LIMITED; RE ALUMINUM, BRICK AND GLASS WORKERS 
INTERNATIONALIUNION; LOCATE 204 rir icn sericn sind neice stesiesrtomeicsite atlasiesiretsioniee tees (May) 


Unfair Labour Practice - Bargaining Rights - Certification Where Act Contravened - Collective 
Agreement - Interference in Trade Unions - Rubber plant moving from Quebec to Ontario 
without advance notice to union - Quebec employees terminated and not re-hired at new 
location - Whether plant relocation and hiring practices tainted by anti-union motive - 
Whether bargaining rights having extra-territorial effect - Whether collective agreement 
binding outside Quebec 


SERVAAS RUBBER COMPANY INC.; RE LE SYNDICAT DES EMPLOYES DE 
SER VAAS (CSN); RE R.W.D.S.U.; RE LA COMPAGNIE DE CAOUTCHOUC SER- 
VAAS INC. AND REAL EAUZON Giinscecosncscsntoceaoseceecie ees esececceenacce enn cmeetate (Dec.) 


Unfair Labour Practice - Certification - Applicant requesting s.8 certification for full-time bar- 
gaining unit after lost representation vote - Settlement reached on s.89 complaint - Board 
concluding first vote influenced by unfair labour practices - Whether new vote should be 
ordered or applicant certified outright - Whether true wishes likely to be entertained in rep- 
resentation vote - Settlement not enough to “restore the atmosphere” - Board exercising 
discretion to certify pursuant to s.8 


MAPLEHURST HOSPITAL LIMITED; RE C.L.A.C.; RE GROUP OF 
EMPLOYEES (155.0 osscrtetiic eet eee nt ee a (July) 


Unfair Labour Practice - Certification Where Act Contravened - Discharge for Union Activity - 
Employees discharged during organizing campaign - Whether anti-union animus - Whether 
conditions for certification without vote satisfied 


MOREWOOD INDUSTRIES LIMITED; RE CARPENTERS UNION, GENERAL 
WORKERS LOCAL 1030 


Unfair Labour Practice - Certification Where Act Contravened - Interference in Trade Unions - 
Staff reduction “experiment” imposed by employer - Staff meetings held to explain effects 
of unionization - Respondent going beyond freedom of expression reserved to employer - 
Staff reductions linked to unionization - Union certified under s.8 


AURORA RESTHAVEN EXTENDED CARE & CONVALESCENT CENTRE, CEBY 
MANAGEMENT LIMITED OPERATING AS; RE C.L.A.C.; RE GROUP OF 
EMPLOYEES is scsiss ssc eteosictoslaienl ottendiaans. aonceg aaa a aaeee es, (Aug.) 
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Unfair Labour Practice - Change in Working Conditions - Downgrading of employee evaluation 
and failure to give usual wage adjustments - Board applying ‘‘reasonable expectation”’ test - 
Finding violation - Downgrading result of grievor’s union activities 


W.H. SMITH CANADA LTD.; RE CANADIAN PAPERWORKERS’ UNION ... (June) 920 


Unfair Labour Practice - Change in Working Conditions - Duty to Bargain in Good Faith - Inter- 
ference in Trade Unions - Remedies - Employer refusing to provide information or bargain 
about existing or proposed salaries - Whether bad faith bargaining - Whether unilateral 
implementation of salary adjustments freeze violation - Whether union bypassed in commu- 
nications with employees - Whether insisting on employee authorization to release salary 
information unlawful - Whether Board barring individual responsible for violations from 
participation in negotiations - Whether referring dispute to interest arbitration - Damages 
awarded for breach of bargaining duty - Employer directed to provide copy of Board deci- 
sion to each employee 


FORINTEK CANADA CORP. AND JACQUES CARETTE; RE PUBLIC SERVICE 
ULETANGE OF CANAD AMR toe fe tee, yee tered toe ate gen Sua) (Apr.) 453 


Unfair Labour Practice - Change in Working Conditions - Hospital Labour Disputes Arbitration 
Act - History of incorrect payment for statutory holidays under collective agreement - 
Employer correcting error during freeze period - History constituting privilege and prevail- 
ing over term in agreement 


ETOBICOKE GENERAL HOSPITAL; RE ASSOCIATION OF ALLIED HEALTH 
PROPESSION ALS ONTARIO feng conten see inhi nsiedawrabiaseastedsdsaadedvert amos natesntens (May) 614 


Unfair Labour Practice - Charter of Rights and Freedoms - Collective Agreement - Discharge of 
employee for failure to comply with collective agreement union shop clause - Employer and 
union not violating Act by enforcing union membership clause in collective agreement - 
Union security clause not violating Charter 


CARLTON CARDS LTD., C.P.U., DIETER PLAUTZ ET AL.; RE LESLIE A. 
MANDERSE Lr: ere eee CUA Be en SV Maga oe (Dec.) 1673 


Unfair Labour Practice - Charter of Rights and Freedoms - Duty to Bargain in Good Faith - 
Interference in Trade Unions - Strike - Employer taking position in bargaining that striking 
employees would only be recalled to work in order of seniority as vacancies arose - Employ- 
er’s preference for maintaining strike replacements discriminating against striking employ- 
ees - Violation of ss. 15, 64 and 66 - Employer having right to raise objection to reverse 
onus provision in Act as being contrary to s.15 of Charter - Distinction in reverse onus pro- 
vision between employers and individuals who are not employers not contrary to s.15 of 


Charter 
SHAW-ALMEX INDUSTRIES LIMITED; RE UNITED STEELWORKERS OF 
AME RICGACRE GROUROB EMPLOYEES rec ccrcitietcnncactoccceeacsoneussenese (Dec.) 1800 


Unfair Labour Practice - Charter of Rights and Freedoms - Interference in Trade Unions - 
Related Employer - Sale of a Business - Whether reverse onus in s.89(5) contrary to pre- 
sumption of innocence in Charter - Dominion store chain changing to Mr. Grocer franchise 
operation - Character of business not changed to cause Board to terminate bargaining rights 
under s.63(5) - Difficulties in applying collective agreement not reason to terminate - 
Whether related employer declaration made - Decision to franchise not tainted - Hiring of 
employees without regard to seniority and recall rights in collective agreement unlawful 


RPKC HOLDING CORPORATION; RE RETAIL, WHOLESALE AND DEPART- 
MENT STORE UNION, LOCAL 414; RE DOMINION STORES LIMITED; RE WIL- 
Te CHEO@DS LIMITED ee tee ei rs (June) 828 


Unfair Labour Practice - Collective Agreement - Duty of Fair Representation - Sale of a Business 
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- A & P purchasing Dominion warehousing operation - Intergrating with own operation - 
Union agreeing to expand A & P agreement to include Dominion employees resulting in 
endtailing of seniority - Whether circumvention of statutory consequence of sale unlawful - 
Whether Dominion agreement terminated contrary to s.52 - Whether union representing 
both groups having conflict of interest - Whether process followed or terms of agreement 
accepted constituting unfair representation of Dominion employees 


GREAT ATLANTIC AND PACIFIC TEA COMPANY OF CANADA LIMITED, 
RETAIL, WHOLESALE & DEPARTMENT STORE UNION, LOCAL 414; RE JAMES 
MEIKLE ET AL; RE EDWARD JENNER AND JOHN YUILL; RE DOMINION 
STORESTIMIDEDZANDsIW OIOTHE ROBMEE Strrestessnsecaseeaenercesasseseenendeeeses (Apr.) 


Unfair Labour Practice - Colleges Collective Bargaining Act - Duty of Fair Representation - 
Financial Statements - Local union membership policy not to provide financial statement to 
employees - Employee permitted access to financial information - Access to information not 
adequate for purposes of Act - Union donation of funds to other organizations contrary to 
union constitution not breach of duty of fair representation - Purely internal union matter 


STUART, A:-K RE OP)S-E.U LOCALS ee ee eee (July) 


Unfair Labour Practice - Colleges Collective Bargaining Act - Intimidation and Coercion - Can- 
cellation of courses taught by full-time faculty in extension program during legal strike not 
tainted by anti-union motive - Absence of reverse onus in CCBA 


CAMBRIAN COLLEGE OF APPLIED ARTS AND TECHNOLOGY; 
RE O:PS.E.U sec iiccencicak teens scnstetaat unas comer sevance cemsaea nen cceamenenca ton aameaae ace enen (Sept.) 


Unfair Labour Practice - Construction Industry - Duty to Bargain in Good Faith - Pursuit of 
agreement other than provincial agreement breach of bargaining duty and s. 146(2) - Provi- 
sions of union constitution no defence against requirements of Act - Board directing inclu- 
sion of appendix in agreement 


CANADIAN PNEUMATIC CONTROL CONTRACTORS ASSOCIATION; RE THE 
ONTARIO PIPE TRADES COUNCIL OF U.A. AND U.A. AND THE MECHANI- 
CAL CONTRACTORS ASSOCIATION OF ONTARIO ................0.ceeeeeeeeeceoees (Feb.) 


Unfair Labour Practice - Damages - Duty of Fair Referral - Whether formula in Portiss to be used 
to quantify damages flowing from s.69 breach - Complainants would have fared better than 
average union member but for s.69 breach - Portiss formula modified to reflect circum- 
stances of case 


D’ALESSANDRO, LUCIANO AND DONATO MARINARO; RE LABOURERS’ 
INTERNATIONAL UNION OF NORTH AMERICA, LOCAL 1089 AND ROCCO 
DiANDREA Seis cdovasechisacesaes Sect yen ieee ees cet a ee (Aug.) 


Unfair Labour Practice - Damages - Remedies - Victim of unfair labour practice electing to take 
layoff rather than work as a helper for employer at 80 per cent of a mechanic’s rate - Layoff 
continuing three months - Whether failure to mitigate losses 


BECKETT ELEVATOR LIMITED; RE INTERNATIONAL UNION OF ELEVATOR 
CONSTRUCTORS (EOCAL SO teireee nos cesiessuneerergee enn eet tenet snaen eoacert teeseceee (Nov.) 


Unfair Labour Practice - Discharge for Union Activity - Chief union organizer discharged on day 
of certification hearing - Organizer terminated solely for his threatening behavior and racist 
remarks - Complaint dismissed 


OLYMPIA FLOOR & WALL TILE CO., OLYMPIA & YORK DEVELOPMENTS 
LIMITED C.O.B. AS, AND JOE SCHOCHET; RE LABOURERS’ UNION, LOCAL 


Unfair Labour Practice - Discharge for Union Activity - Duty to Bargain in Good Faith - 
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Whether grievor discharged for picket line misconduct - Whether discharge for union activ- 
ity - Whether failure to reinstate pursuant to no reprisals clause in settlement bad faith bar- 
gaining 


PRE FAB CUSHIONING PRODUCTS ETD:: RE U. Borin sists cesctssswevesseeeesmoe (Feb.) 


Unfair Labour Practice - Discharge for Union Activity - Employee - Interference in Trade Unions 
- Remedies - Lay-off of union supporters and promotion of union opponents motivated by 
anti-union reasons - Captive audience meeting unlawful - Board considering probability of 
lay-off for business reasons in computing compensation - Directing posting and mailing of 
employee notice and permission for union to conduct employee meeting during work hours 
- Whether working foremen managerial or confidential 


K & U MANUFACTURING LIMITED; RE UNITED STEELWORKERS OF AMERI- 
CAG RE GROUPOPEMPEO VEE S ie westicccssectestrs sosteti eros sccoekle vies Se nsiseeueecaaness (Jan.) 


Unfair Labour Practice - Discharge for Union Activity - Intimidation and Coercion - Whether 
right to resort to grievance procedure and arbitration right protected under Act - Employer 
facing redundancy grievances offering grievors alternate positions on condition grievances 
withdrawn - No violation 


OTTAWA, THE CORPORATION OF THE CITY OF; RE CIVIC INSTITUTE OF 
BROFESSIONAL PERSONNES tary teeecte tetera ctaeh toca (Apr.) 


Unfair Labour Practice - Discharge for Union Activity - Remedies - Pattern of anti-union conduct 
aimed at union supporters - Unfair labour practice complaints settled but complainant har- 
assed and discharged a second time - Breach of ss.64, 66 and two settlements which 
included a no reprisal clause - Remedies including reinstatement with full wages, posting, 
and order that employer provide copy of decision to all employees 


JACMORER MANUFACTURING LIMITED; RE U.F.C.W. sec. isesccnsasieayyeessennees- (Dec.) 


Unfair Labour Practice - Duty of Fair Referral - Referrals made as per usual practice re appoint- 
ment of stewards - Not unlawful though resulting in referral of persons not at top of out-of- 
work list - Departures from ordinary rules not unlawful in circumstances - Referral duty not 
giving Board power to arbitrate what rules should govern hiring hall 


BERLINGUETTE, MAURICE ET AL; RE LABOURERS UNION, 
LEGON N ATE Y ers core eae hers ale somes ei eT ieee et RENN POR (Feb.) 


Unfair Labour Practice - Duty of Fair Referral - Union adopting policy of refusing name hires fol- 
lowing pre-job conference - Depriving complainant of job opportunities - Whether union 
action arbitrary, discriminatory or in bad faith 


MCCONNVEY-DONALD:-RE UsA., LOCAL 46 oat ponse nesses iascnsnsce te saerhsesatie (June) 


Unfair Labour Practice - Duty of Fair Representation - Agreement between Dominion Stores and 
union relating to proposed lay-offs of warehouse employees - Laid-off employees’ griev- 
ances not taken to arbitration by union - Union’s decision based on refusal to disturb agree- 
ment - Whether breach of duty of fair representation - Whether union’s decision not to take 
a bad faith bargaining complaint against employer amounting to breach of duty - Whether 
union breached duty by not letting complainant-steward represent group of grievors on his 
own 


DICOGNITO, ROCCO ET AL.; RE RETAIL, WHOLESALE AND DEPARTMENT 
STORE UNION, LOCAL 414 ET AL. AND DOMINION STORES LIMITED...... (July) 


Unfair Labour Practice - Duty of Fair Representation - Complainants discharged from mainten- 
ance staff of school board following criminal conviction - Union refusing to proceed to arbi- 
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tration - Union failure to advise complainants of five day time limit for filing grievances not 
a breach of duty 


MEDEIROS, TONY AND JOE DACOSTA, RE; RE C.U.P.E., LOCAL 1479.....(Nov.) 


Unfair Labour Practice - Duty of Fair Representation - Employer agreeing to accept seniority 
grievance of complainant but only on condition union would not grieve on behalf of any 
other employees moved down on seniority list as a result - Union refusing to pursue griev- 
ance on this condition - Whether union balanced interests of complainant and other mem- 
bers of bargaining unit 


KONKLE, PATTY, RE; RE TRIDON EMPLOYEES’ UNION ..................:000065 (Nov.) 


Unfair Labour Practice - Duty of Fair Representation - Evidence - Discharged employee with 
limited English signed letter of resignation at meeting with grievance settlement officer - 
Union acted arbitrarily by not ensuring that employee understood what he was signing - 
Grievance settlement officer not compellable and settlement efforts privileged based on 
common law 


PELLERITI, CARMELO; RE HOTEL AND RESTAURANT EMPLOYEES’ AND 
BARTENDERS’ INTERNATIONAL UNION; RE CARA OPERATIONS LIMITED; 
RE: MINISTRY; OF LABOUR tii cscsee ence decs sent noses sone o eesecdtecen a coer (Dec.) 


Unfair Labour Practice - Duty of Fair Representation - Evidence - Union not referring discharge 
grievance to arbitration - Union not calling any evidence at hearing - Employee’s discharge 
grievance so lacking in merit that no explanation of its decision not to go to arbitration 
required of the union - Onus of proof in s.68 complaint discussed 


ROBINSON, ROBERT; RE TORONTO PRINTING PRESSMAN AND ASSISTANTS’ 
UNION NO. 10; RE RONALDS PRINTING, RICHMOND HILL ...................4 (Aug.) 


Unfair Labour Practice - Duty of Fair Representation - Practice and Procedure - Filing of com- 
plaint delayed because of incorrect advice of lawyers - Complaint not entertained 


STROESSER, NORMAN F.; RE U.A.W., LOCAL 444 AND CHRYSLER CANADA 
| 00) Denies cee en ced corer can nscn anda ac cicondea sori caccicdrecboaaconudtynocdabrmaccadoboud ae (May) 


Unfair Labour Practice - Duty of Fair Representation - Ratification and Strike Votes - Employer 
soliciting employees to ratify memorandum of settlement - Union acquiescence in employ- 
er’s conduct - Whether collusion - Whether ratification vote conducted fairly - Whether 
prima facie case - Board commenting on potential consequence of remedy sought to set 
aside collective agreement and direct new ratification vote 


CARA OPERATIONS LIMITED AND HOTEL EMPLOYEES, RESTAURANT 
EMPLOYEES UNION, LOCAL 75 OF THE HOTEL EMPLOYEES, RESTAURANT 
EMPLOYEES INTERNATIONAL UNION A.F.L.-C.1.O. C.L.C. O.F.L.; RE 
EMPLOYEES OF CARA OPERATIONS LIMITED FLIGHT KITCHENS #1 AND #2 
1 V4 Bal). eter Rees nen ance niga nnn caer edeocdnoce tbcuctnonsnddacseiuend Gaend sebnonincndnaakasdadagd (Aug.) 


Unfair Labour Practice - Duty of Fair Representation - Remedies - Company refusing to accept 
complainant on job site following work stoppage - Failure to give complainant opportunity 
to explain role in work stoppage and to inform of decision not to process grievance constitu- 
ting breach of duty - Failure to name employer in complaint - Board awarding damages for 
loss of opportunity to have grievance arbitrated 


RITROVATO, ANGELO; RE INTERNATIONAL UNION OF OPERATING ENGI- 
NEERS} LOCAL. 793. oni, eect Ate ted ek DE ian emer (Oct.) 


Unfair Labour Practice - Duty of Fair Representation - Remedies - Grievor discharged for 
alleged misappropriation of company property - Failure to investigate and communicate 
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with grievor arbitrary conduct - Arbitration with jointly selected counsel directed - Tripar- 
tite board of arbitration inappropriate - Submission of grievance to sole arbitrator ordered 


ST. PIERRE, JEANNE; RE U.A.W., LOCAL 444 AND CHRYSLER CANADA 
BTR te ate ea ee So a elas aoa Ps ean Se hats o.c osha sine mmpissine ae ancahec eas oe (June) 


Unfair Labour Practice - Duty of Fair Representation - Remedies - Union withdrawing complain- 
ant’s grievance on assumption that she turned down reasonable offer of settlement by 
employer- Whether union gave grievance “‘its honest consideration” - Union’s duty to 
ascertain grievor’s version of events prior to acting against her interest - Reinstatement of 
arbitration of grievance ordered - Order not barring settlement by union in compliance with 
requirements of s.68 


LIEBMAN, JEAN; RE YORK UNIVERSITY STAFF ASSOCIATION; RE YORK 
INV ERI Noe 6 tree erate Feat matty bee ome weed a Met bn head: (June) 


Unfair Labour Practice - Duty of Fair Representation - Settlement - Terminated employee rein- 
stated prior to arbitration through settlement - Settlement waived right of employee to 
grieve final termination - Whether employee estopped from raising legality or reasonable- 
ness of settlement - Board finding that settlement itself not illegal or unreasonable so as to 
constitute arbitrary, discriminatory or bad faith conduct on part of union 


DURAN, UNAL; RE ONTARIO HYDRO EMPLOYEES UNION, C.U.P.E. LOCAL 
1000; RE.,ONTARIO'HYDRO Veit ue iti eee ee (Aug.) 


Unfair Labour Practice - Duty of Fair Representation - Union filing policy grievance where agree- 
ment required individual grievance - Whether non-caring attitude - Failing to forward medi- 
cal certificate to employer - Not proceeding with grievance on basis of untimeliness, when 
grievance of continuing nature - Violation found - Directing processing of grievance includ- 
ing arbitration 


SMUK, ANDREW; RE INTERNATIONAL ASSOCIATION OF MACHINISTS & 
REROSPAGE WORKERS SLOCALM TAU ¢sct ohn. ceils. Mee MID ae ots (Apr.) 


Unfair Labour Practice - Duty of Fair Representation - Union’s grievance committee refusing to 
process layoff grievances - Majority of union members voting at meeting in favour of griev- 
ances being processed - Likelihood of success at arbitration and results of vote not exclusive 
relevant labour relations considerations - No indication of distinctions in treatment consti- 
tuting discrimination 


ROE, DON, ET AL.; RE UNITED STEELWORKERS OF AMERICA ON BEHALF 
OPA DCAM UNION S505 ee te ee ee, (Oct.) 


Unfair Labour Practice - Duty of Fair Representation - Union not grieving change of job assign- 
ment - Not taking discharge grievance to arbitration - Whether breach of representation 
duty 


EDWARDS, CLIVE; RE UNITED STEELWORKERS OF AMERICA; RE DOMIN- 
ION BRIDGE, ONTARIO, A UNIT OF AMC INTERNATIONAL LIMITED.....(Apr.) 


Unfair Labour Practice - Duty of Fair Representation - Whether failure to proceed to arbitration 
unlawful - Whether discrimination because of disability - Whether failure to follow result of 
membership meeting or retroactive insertion of additional grievance step unlawful - 
Whether union’s financial situation relevant 


BRINOVEC, MIKE; RE SHEET METAL WORKERS INTERNATIONAL ASSOCIA- 
ION COCAL 515 Coenen ete ent Re eed Seema aa gi (May) 


Unfair Labour Practice - Duty of Fair Representation - Whether manner of settling previous 
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grievance arbitrary - Whether representation duty to complainant requiring union to res- 
cind previous settlement entered in good faith 


VERALDI, BARBARA; RE U.F.C.W.; RE GREAT ATLANTIC AND PACIFIC CO. 
OF CANADA: LED: cob ee ae eee oe eee te (Jan.) 


Unfair Labour Practice - Duty of Fair Representation - Whether work breaks clause included in 
agreement unlawfully discriminating between different crews - Whether representation duty 
extends to union’s handling of complaint under Employment Standards Act - Whether put- 
ting grievances on hold pending Employment Standards ruling unlawful 


HUGHES, JAMES RICHARD; RE AMALGAMATED TRANSIT UNION, LOCAL 
113, RE TORONTO TRANSIT COMMISSION ...............0scscsosssecevcssscsseescsesees (Jan.) 


Unfair Labour Practice - Duty to Bargain in Good Faith - Board finding parties reached agree- 
ment on retroactive effective date of collective agreement - Employer reneging on effective 
date after contract ratified bargaining in bad faith 


SAVILLE FOOD PRODUCTS INC.; RE U.F.C.W., LOCAL 1105-P............00.0». (Apr.) 


Unfair Labour Practice - Duty to Bargain in Good Faith - Employer consenting to maintain 
OHIP and insurance coverage during strike upon union’s agreement to reimburse costs of 
premiums - Failure to reimburse not raised at bargaining which led to settlement of strike 
and collective agreement - Whether bargaining duty contravened 


ROBERTSON-WHITEHOUSE; RE UNITED STEELWORKERS OF AMERICA AND 
LOCAE 4970, GEORGE TEAL AND JACK ZANNAT Ao oictrsecsvssceeccnssavescesennes (Mar.) 


Unfair Labour Practice - Duty to Bargain in Good Faith - Employer insisting on clause allowing 
employer to discharge with or without cause - ‘‘Process” of collective bargaining not show- 
ing employer bad faith - Whether content of proposed clause per se violation of s.15 


FORMULA PLASTICS INC.; RE CANADIAN UNION OF UNITED BREWERY, 
FLOUR, CEREAL, SOFT DRINK AND DISTILLERY WORKERSG.................... (July) 


Unfair Labour Practice - Duty to Bargain in Good Faith - First Contract Arbitration - Health and 
Safety - Lock-out - Suspension of union activist for contacting health and safety inspector 
breach of OHSA and motivated by anti-union animus - Surface bargaining breach of duty 
to bargain in good faith - Lock-out motivated by desire to punish employees for exercising 
statutory rights unlawful - Pervasive pattern of unfair labour practices one reason Board 
considers relevant under s.40a(2)(d) in directing settlement of first collective agreement - 
Union and employees awarded compensation for losses during lock-out and damages for 
breach of duty to bargain in good faith 


BURLINGTON NORTHERN AIR FREIGHT (CANADA) LTD.; RE TORONTO 
TYPOGRAPHICAL UNION?#LOCAL 91; RE'RICK BESTS rie. cece -ctteteeeee (Dec.) 


Unfair Labour Practice - Duty to Bargain in Good Faith - Interference in Trade Unions - Related 
Employer - Remedies - Nursing home contracting with outside agencies to perform house- 
keeping, laundry, maintenance, health care and nursing aide functions - Laying-off own 
employees - Whether unlawful - Whether home and outside agencies related employers - 
Whether bound by collective agreement - Whether control reserved by written contract rel- 
evant though not exercised - Reinstatement and back wages directed as remedy on related 
employer declaration - Failure to bargain with negotiating committee because of its compo- 
sition unlawful 


BRANTWOOD MANOR NURSING HOMES LIMITED, MED+EXPERTS INC., 
HALLMARK HOUSEKEEPING SERVICES INC. ET AL; RE C.U.P.E. ............ (Jan.) 


Unfair Labour Practice - Evidence - Practice and Procedure - Complaint alleging discharge for 
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union activity - Employer seeking to introduce polygraph evidence to support credibility of 
testimony - Polygraph evidence not allowed 


OLYMPIA & YORK DEVELOPMENTS LIMITED C.O.B. AS OLYMPIA FLOOR 
AND WALL TILE CO. AND JOE SCHOCHET; RE LABOURERS UNION, LOCAL 
CRS Ronen nes Oh Mier Cer 2) Cutan. cin epee hah bc: (Feb.) 


Unfair Labour Practice - Interference in Trade Unions - Right to representation at time of formal 
discipline included in section 64 - Right only where grievor required to meet with employer 
for purposes of imposing discipline - Act not turning directory provision for discipline meet- 
ing into mandatory - Act not intended to provide appeal to Board from arbitration award 
upholding discharge - Windsor Western Hospital distinguished 


SUNWORTHY WALLCOVERINGS, A DIVISION OF BORDEN COMPANY LIM- 
ITED; RE CANADIAN PAPERWORKERS UNION, LOCAL 304................00085 (Jan.) 


Unfair Labour Practice - Parties - Plant shutdown following filing of certification application - 
Employees laid off following certification - Statement to employees threatening shutdown - 
Breach of sections 64, 66 and 70 found - Order made against both company and president 
and sole shareholder personally 


WALTER TOOL AND DIE LTD.; RE UNITED STEELWORKERS OF AMERICA; 
REERWIN WALTER: Corrente neo tae eee aa (Aug.) 


Unfair Labour Practice - Parties - Reconsideration - Related Employer - Whether Conrad Black 
and Hollinger Inc. should be added as respondents in s.1(4) and 89 complaints - Earlier 
panel in Termarg denying addition - Whether Board will reconsider earlier decision - Board 
applying principle of res judicata - Whether those who actively control a corporate 
employer personally or vicariously liable - When Board will dismiss s.1(4) application 
before hearing respondent’s evidence 


MR. GROCER, WILLETT FOODS LIMITED, C.O.B. AS, DOMGROUP LTD., HOL- 
LINGER INC., CONRAD BLACK, ET AL.; RE R.W.D.S.U., LOCAL 414; RE TER- 
MARG FOOD SERVICES TIMITED, ED Als cance scesccoterasosanesusctusescbnasedecucecnss (Oct.) 


Unfair Labour Practice - Practice and Procedure - Complainants objecting to construction work 
being done under maintenance agreement rather than provincial agreement - Complainants 
bringing complaint as members of union - Complainants having no legal interest in asserting 
violations of Act 


FRASER, BARRY, ET AL., RE; RE I.B.E.W., I.B.E.W., LOCAL 105, K.G. ROSE, 
JADDCO ANDERSON LTD., THE HAMILTON ELECTRICAL CONTRACTORS 
ASSOCIA TIONRE Te Ado 0a re eon I Nera = vale tyes une (Nov.) 


Unfair Labour Practice - Practice and Procedure - Settlement - Prior complaint settled - Evidence 
on settled employer conduct allowed in subsequent complaint for limited purpose of show- 
ing pattern of conduct - Whether employer required to provide reasons for discharge in 
reply in order to defend discharge at hearing 


MAPLEHURST HOSPITAL LIMITED; RE C.L.A.C.; RE GROUP OF 
MPIC OW EES Bee cece tenets sesso cee teens cane nates esc aaa caeme ton omicvetaroat auesrs (Feb.) 


Unfair Labour Practice - Remedies - Prior decision finding bad faith bargaining by employer and 
directing that employees be provided 3 working days off with pay - Employer retroactively 
paying employees wages for 3 days they were on lay-off - Employer complying with Board 
order 


SPARTON OF CANADA LIMITED ; RE U.A.W. AND ITS LOCAL 27 


Unfair Labour Practice - Sale of a Business - ‘““Taking back” by respondent project owner of man- 
agement operations previously contracted out - Respondent hiring back administrative staff 
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and other former employees of subcontractor - Whether sale of part of subcontractor’s busi- 
ness - Whether anti-union animus relevant to a determination under s.63 - Unfair labour 
practice complaint dismissed - Union not having shown anti-union motive behind respon- 
dent company’s move 


TORONTO COLLEGE STREET CENTRE LIMITED; RE INTERNATIONAL 
UNION OF OPERATING ENGINEERS, LOCAL 796 wins. fasasenseswiestasies ssaesonetsasibs (June) 


Union Successor Status - Certification - Trade Union Status - Whether merger of two interna- 
tional unions causing local to lose its status as a trade union - Applicant not entitled to pre- 
sumption of status unless name identical with name used in previous proceeding - Use of 
name other than legal name not fatal to proof of status 


HARTLEY GIBSON COMPANY LIMITED; RE TORONTO PRINTING PRESSMEN 
& ASSISTANTS’ UNION LOCAL 10, SUBORDINATE TO G.C.L.U................. (Nov.) 


Union Successor Status - Union members having one vote to amend constitution and approve 
merger with staff association - Separate vote required to permit merger - Application dis- 
missed 


WATERLOO, THE REGIONAL MUNICIPALITY OF; RE C.U.P.E.; RE THE STAFF 
ASSOCIATION WATERLOO COUNTY HEALTH UNIT..............:ccceeseeeeeeeeee (Dec.) 


Witness - Arbitration - Employee Reference - Practice and Procedure - Whether individual an 
“employee” - Board not deferring to arbitration - Whether witness entitled during cross-ex- 
amination to discuss with own counsel whether specific questions must be answered - Appli- 
cability of Rules of Professional Conduct and Statutory Powers Procedure Act 


REXWOOD PRODUCTS LIMITED; RE LUMBER AND SAWMILL WORKERS’ 
UNION, LOCAL 2995 OF THE UNITED BROTHERHOOD OF CARPENTERS AND 
JOINERS 'OF'AMERIC AU. Fina ite ett ieee a tenes Chery, Peat ne aan (Aug.) 


Witness - Construction Industry Grievance - Practice and Procedure - Refusal by president of res- 
pondent to comply with Board direction to answer specific questions - Powers of Board to 
punish for contempt in face of the Board 


RINO ZANETTE (1981) LTD.; RE LABOURERS’ UNION, LOCAL 607........... (Nov.) 


Witness - Employee - Practice and Procedure - Board witness not protected from attacks on credi- 
bility - Impugning credibility of employer witness of no assistance in determining disputed 
employees’ duties in certification hearing - Whether xeroxing a clerical function or prod- 
uction work - Employee status determined as of application date - Subsequent promotion 
must be dealt with in s. 106(2) application 


RAPID BLUE PRINT INC.; RE GRAPHIC COMMUNICATIONS INTERNATIONAL 
UNION, LOCAL 542M; REGROUP OF EMPLOYEES ........00..000s00scesssooveesers (June) 


Witness - Evidence - Practice and Procedure - Company witness alleging in cross-examination 
that union negotiator made strike threat at bargaining table - Union seeking production of 
notes made by witness at bargaining table to test credibility of testimony - Whether all notes 
or only that relating to issue subject to production 


CANADIAN RED CROSS BLOOD TRANSFUSION SERVICE; RE THE CANA- 
DIAN RED CROSS BLOOD TRANSFUSION SERVICE EMPLOYEES 
ASSOCIATION isc: sete eee a eee (Apr.) 


Witness - Evidence - Practice and Procedure - Witness referring to notes before testifying in chief 
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- Not using notes during testimony - Order to produce notes matter of Board discretion - 
Production not ordered in circumstances 


GARGARO, MICHELE, ET AL. AND THE LABOURERS UNION AND ITS LOCAL 
SORE NICMBDARBIE RRR EICA Les staeaas ctor save ct coxtent censor asacssosenel edce tel cables ounae (Mar.) 
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